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Key  and  Another  v.  .Ostbanber. 

Deed. — Construction  of. — Tbat  part  of  a  deed  in  which  the  premises 
conYcjed  are  described  is  always  construed  with  great  liberality. 

Sajie. — Where  the  premises  intended  to  be  conveyed  were  described  as  forty 
acres  in  a  certain  section,  north  of  Otter  Creek,  and  reference  was  made 
in  the  deed  to  a  mortgage  of  the  same  premises,  in  which  the  land  was 
described  as  all  of  said  section  north  of  Otter  Creek,  it  was  held  that  the 
deed  was  not  yoid  for  uncertainty. 

MoETGAGB  TO  ScHooL-Ft7VD. — Saleb  bt  AuDiTOE.->In  selling  lands 
mortgaged  to  the  school-fund,  the  auditor  must  proceed  strictly  in  accord- 
ance with  the  requirements  of  the  statute,  and  where  a  sale  is  made  for 
the  payment  of  a  greater  sum  than  is  actually  due,  the  sale  is  void. 

Saxs. — A  payment  of  interest  on  such  a  loan  to  the  county  treasurer  is  a 
Talid  credit,  and  the  failure  of  the  borrower  to  file  the  treasurer's  receipt 
with  the  auditor  and  procure  a  quietus,  will  not  excuse  the  auditor  for 
selling  the  mortgaged  property  for  more  than  the  sum  actually  due. 

APPEAL  from  the  Vigo  Circuit  Court. 

Elliott,  J. — This  was  an  action  by  Key  and  Bailey^  the 
appellants,  against  Ostrandery  to  recover  the  possession  of  a 
tract  of  land,  which  is  described  in  the  complaint  as  "forty 
Vol.  XXIX.— 1 
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acres,  in  the  north*ea6t  quarter  of  section  thirty-six  (36), 
north  of  Otter  Creeks  in  township  thirteen  (13)  north,  of 
range  nine  (9)  west,  in  Vigo  county,  Indiana.'* 

The  defendant  answered  by  the  general  denial,  and  also 
by  a  special  paragraph,  on  which  issue  was  taken,  but 
which  need  not  be  noticed  further,  as  all  matters  of  defense 
were  admissible  under  the  general  denial. 

The  court  to  which,  by  agreement  of  the  parties,  the 
cause  was  submitted  for  trial  made  a  special  finding  of  the 
facts,  and  stated  the  conclusions  of  law  thereon,  in  favor 
of  the  defendant. 

Motions  for  a  new  trial  and  for  a  judgment  for  the  plain- 
tifiTs,  on  the  facts  found  by  the  court,  were  made  and  over- 
ruled, to  which  proper  exceptions  were  taken.  Judgment 
for  the  defendant. 

In  addition  to  the  special  finding,  the  record  also  con- 
tains the  evidence.  The  facts,  so  far  as  it  is  necessary  to 
state  them  to  a  proper  understanding  of  the  questions 
involved,  are  these:  On  the  8d  of  July,  1857,  the  defend- 
ant borrowed  of  the  auditor  of  Vtgo  county  three  hundred 
dollars  of  the  school-fund  of  said  county,  and  executed  his 
note  and  mortgage  therefor,  payable  to  the  State  of  Indiana^ 
on  or  before  the  8d  day  of  July,  1862,  with  interest  thereon 
at  the  rate  of  seven  per  cent,  per  annum  in  advance. 
Both  the  note  and  mortgage  are  in  conformity  with  the 
statute  regulating  such  loans,  and  contain  the  condition 
that  ^Mn  case  of  failure  to  pay  any  installment  of  said  in- 
terest, the  principal  sum  shall  become  due  and  payable, 
together  with  all  arrears  of  interest,  and  on  failure  to  pay 
such  principal  or  interest  when  due,  two  per  cent,  damages 
shall  be  collected,  with  costs,  and  the  premises  mortgaged 
may  be  forthwith  sold  by  the  county  auditor  for  the  pay- 
ment of  such  principal  sum,  interest,  damages  and  costs." 

It  is  conceded  that  the  defendant  paid  all  the  interest 
due  on  the  loan  prior  to  the  8d  day  of  Julyj  1863,  and  was 
properly  credited  therewith  on  the  auditor's  books ;  but  it 
did  not  appear  by  the  auditor's  books  that  the  interest 
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due  on  the  8d  of  Jvly^  1863,  and  the  8d  of  Jvly,  1864,  had 
been  paid.  Thereupon  the  auditor  advertised  said  land  for 
sale,  and  having  given  sixty  days  notice  of  the  time  and 
place  of  sale,  by  publication  in  a  newspaper  printed  and 
published  in  said  county,  and  also  by  posting  up  printed 
notices  thereof  in  three  public  places  in  the  township  where 
the  land  is  situated,  and  one  at  the  court  house  door  in  said 
county,  did,  between  the  hours  of  10  o'clock  A.  M.  and  4 
o'clock  P.  M.,  on  the  28d  day  of  Jcunuary^  1865,  offer  said 
land  for  sale  at  pubHc  auction,  at  the  court  house  door  in 
said  county,  for  the  payment  of  the  foUowmg  sums,  claimed 
to  be  due  on  said  mortgage,  to*wit : 

The  principal  sum $800  00 

Interest  from  the  8d  of  Jt%,  1868 82  66 

Cost  of  publishing  notice 1  85 

Damages,  (2  per  cent.) 6  62 

Total If341  18 

No  person  bidding,  for  a  less  quantity  than  the  whole,  a 
sum  sufficient  to  pay  said  amount,  the  whole  of  the  tract  so 
mortgaged  was  thereupon  offered  for  sale,  and  the  plaintiffs 
being  the  highest  bidders,  it  was  struck  off  and  sold  to 
them  for  the  sum  of  $425. 

The  county  treasurer  was  present  and  made  an  account 
of  said  sale,  which  was  signed  by  the  treasurer  and  auditor 
and  recorded  in  the  commissioners'  record.  The  plaintiffs 
paid  the  purchase  money,  and  the  auditor  executed  to  them 
a  deed  of  conveyance  for  said  land. 

One  of  the  questions  involved  in  the  case  rdates  to  the 
sufficiency  of  the  description  of  the  land.  It  is  described 
in  the  mortgage  on  which  it  was  sold  as  follows :  '^All  the 
following  real  estate,  to-wit,  in  N.  E.  qr.  of  section  86^ 
north  of  Otter  Creekj  18,  9 — 40  acres." 

In  the  notice  of  sale  it  is  described  thus :  ^^  In  the  north- 
east quarter  of  section  thirty-six  (86),  north  of  Otter  Oreeky 
in  township  thirteen  (18)  north,  of  range  nine  (9)  west,- 
forty  acres.    Mortgaged  hjA.  M.  O^randerJ* 
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It  is  twice  described  in  the  auditor's  deed  to  the  plain- 
tiffs. Firsts  in  that  part  of  the  recital  referring'  to  the 
notice  given  of  the  time  and  place  of  sale,  where  this  de- 
scription is  given,  viz:  "The  following  described  land, 
to-wit,  in  the  north-east  quarter  of  section  thirty*six  (86), 
in  township  thirteen  (13)  north,  of  range  nine  (9)  west, 
north  of  Otter  Creek^  containing  forty  acres,  lying  in  Viffo 
county,  Indiana"  The  other  is  in  that  part  of  the  con- 
veyance containing  the  grant,  and  is  as  follows :  "The  fol- 
lowing described  land,  to-wit,  forty  acres  in  the  north- 
east quarter  of  section  thirty-six  (36),  north  of  Otter  Oreek, 
in  township  thirteen  (13)  north,  of  range  nine  (9)  west,  in 
Vigo  county,  Indiana." 

Among  the  facts  stated  in  the  special  findings  of  the 
court  are  the  following :  "  That  the  defendant,  on  the  17th 
day  of  Marchj  1864,  paid  to  the  treasurer  of  scdd  county 
the  sum  of  twenty-one  dollars,  the  interest  due  on  said 
loan  of  tliree  hundred  dollars  from  the  Sd  day  of  Jubjy  1863, 
to  the  8d  day  of  July^  1864,  and  took  said  tre^urer's 
receipt  therefor,  but  that  said  defendant  never  thereafter 
filed  said  receipt  with  said  auditor;  that  said  payment 
of  twenty-one  dollars  was  then  credited  by  said  treasurer 
on  the  interest  of  said  loan  for  one  year,  conmiencing  July 
8d,  1863,  to  Jidy  Sd,  1864,  on  a  record  or  book  whereon  he, 
as  such  treasurer,  kept  an  account  of  all  the  township, 
school,  and  trust  funds  by  him  loaned ;  showing,  in  sepa- 
rate columns,  the  names  of  the  borrowers,  the  amount  bor- 
rowed, to  what  fund  the  same  belonged,  and  the  different 
years  for  which  interest  had  been  paid ;  that  at  the  time  of 
said  sale  by  the  auditor  said  record  showed  that  the  interest 
on  said  loan  had  been  paid  by  said  defendant  for  the  years 
1857, 1858, 1859, 1860,  1861,  1862  and  1863,  making  the 
payment  of  all  interest  due  to  July  8d,  1864,  as  shown  by 
the  treasurer's  books ;  that  at  the  time  of  said  sale  there 
was  due  on  said  loan,  of  principal,  three  hundred  dollars, 
and  of  interest,  eleven  dollars  and  siicty-six  cents,  making 
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the  total,  principal  and  interest,  three  hundred  and  eleven 
dollars  and  eixty-six  cents/' 

The  evidence  upon  which  this  portion  of  the  finding 
was  based  was  the  treasurer's  book,  the  treasurer's  re- 
ceipt to  the  defendant  for  twenty-one  dollars,  the  interest 
on  said  loan  due  July  3d,  1863,  and  the  oral  evidence  of  the 
defendant  to  the  payment  of  said  sum.  All  of  which  was 
objected  to  by  the  plaintiffs,  on  the  ground  of  irrelevancy, 
but  was  received  by  the  court  over  said  objection,  to  which 
proper  exceptions  were  taken.  As  conclusions  of  law  from 
the  facts  stated,  the  court  found : 

"  1.  That  the  deed  of  the  auditor  to  plaintifts  is  void  for 
uncertainty  in  the  description  of  the  land. 

"2.  The  sale  by  the  auditor  was  void,  the  land  having 
been  advertised  and  sold  by  him  in  satisfaction  of  a  larger 
amount  than  was  due  on  the  mortgage  at  the  time  of  sale. 

"  3.  That  the  plaintiffs  are  chargeable  with  notice  of  the 
fact  that  the  interest  on  said  loan  from  July  Sd,  1863,  to 
Jidy  3d,  1864,  had  been  paid  at  the  time  of  said  sale,  and 
that  the  said  land  was  sold  to  satisfy  a  greater  amount  than 
was  due  on  said  mortgage." 

Two  questions  are  presented  by  the  record  for  the  con- 
aderation  of  this  court.    They  are : 

1.  Is  the  deed  of  the  auditor  to  the  plaintiffs  void  for 
Gncertainty  in  the  description  of  the  land  conveyed? 

2.  The  land  having  been  sold  by  the  auditor,  in  good 
faith,  for  the  payment  of  the  proper  amount  due  on  said 
loan,  as  the  same  appeared  by  the  account  thereof  in  the 
record  of  such  loans  in  the  auditor's  ofBce,  the  defendant 
having  neglected  to  file  with  the  auditor,  as  required  by 
hiWy*the  treasurer's  receipt  for  the  payment  of  the  interest 
due  in  advance  on  the  3d  of  July^  1863,  is  the  sale  void,  as 
having  been  made  for  a  greater  amount  than  was  due  on 
the  mortgage  at  the  date  of  the  sale? 

In  discussing  the  first  question,  it  is  proper  to  notice  an 
error  in  the  finding  of  the  court  in  the  description  of  the 
land'  in  the  mortgage.    The  court,  in  its  finding,  says: 
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'^The  mortgage  was  on  a  certain  tract  of  land  described  as 
follows,  to-wit,  in  the  north-east  quarter  of  section  thirty- 
six,  north  of  Otter  Creck^  in  to\VTiship  thirteen  north,  of 
range  nine  west.  Forty  acres."  While,  as  we  have  seen, 
the  actual  description  in  the  mortgage  is :  "All  the  follow- 
ing real  estate,  to-wit,  in  N".  E.  qr.  of  section  86,  north  of 
Otter  Greek,  13,  9—40  acres." 

This  description  is  rather  awkwardly  framed,  but,  as  wo 
understand  it,  covers  all  the  land  north  of  Otter  Creek  in  the 
north-east  quarter  of  the  section  named.  No  difficulty 
could  arise  in  locating  the  land  by  the  description.  The 
proper  boundary  lines  of  the  quarter  section  form  its  boun- 
dary on  the  east,  north  and  west,  and  Otter  Creek  on  the 
south.  The  mortgage,  therefore^  is  not  void  for  uncer- 
tainty in  the  description  of  the  land  mortgaged.  All  the 
other  descriptions,  though  diftering  slightly  in  phraseology, 
are  substantially  the  same  as  that  first  given  in  the  auditor^s 
deed,  viz :  "  The  following  described  land,  to-wit,  in  the 
north-east  quarter  of  section  36,  in  township  18  north,  of 
range  9  west,  north  of  Otter  Creek,  containing  forty  acres, 
*  lying  in  Vtgo  county,  India7ia" 

Is  the  deed  void  for  uncertainty  in  the  description  of  the 
land  conveyed?  We  think  not.  "The  general  rule  in 
regard  to  the  construction  of  the  description  of  the  premises 
in  a  d^ed  is  one  of  the  utmost  liberality.  The  intent  of 
the  parties,  if  it  can  by  any  possibility  be  gathered  from 
the  language  employed,  will  be  effectuated."  Peck  v.  Mai* 
lams,  10  K  T.  509. 

A  practical  difficulty  might  possibly  arise  in  the  actual 
location  of  the  land  by  the  description,  but  the  existence 
of  any  such  difficulty  is  not  patent  on  the  face  of  the  deed, 
nor  was  there  any  other  evidence  given  on  the  trial  by 
which  it  was  made  to  appear.  The  d^ed  conveys  forty 
acres,  north  of  Otter  Creek,  in  the  north-east  quarter  of  a 
given  section.  It  does  not,  in  terms,  convey  all  of  the 
quarter  section  lying  north  of  Otter  Creek,  nor  does  it  appear 
how  much  of  the  quarter  section  is  north  of  that  creek; 
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but  if,  in  fact,  there  are  but  forty  acres  of  it  north  of  Otter 
Creekj  then  the  deed  conveys  the  whole,  and  there  could  be 
no  difficulty  in  making  the  location.  Laub  v.  Buokmiller^ 
17  N.  T.  620.  But  there  is  another  reason  why  the  de- 
scription is  not  void  for  uncertainty.  The  following  addi- 
tion to  the  description  of  the  land,  heretofore  given,  is 
made  in  the  deed :  '^  Which  said  described  land  was  mort- 
gaged to  the  State  of  Indiana  by  Anthony  M.  Ostrander  aud 
Ludnda,  his  wife,  on  the  3d  day  of  July,  1857,  for  the  use 
of  congressional  township  twelve  north,  of  range  nine 
west,  of  said  Vigo  county,  to  secure  the  payment  of  three 
hundred  dollars,  together  with  interest  thereon,"  &c.  It 
further  appears  by  the  auditor's  deed  that  the  whole  of  the 
land  so  mortgaged  by  Ostrander  w^as  sold  to  the  appellants. 
Any  apparent  uncertainty  in  the  description  of  it,  as  given 
in  the  deed,  may  be  aided  by  reference  to  the  mortgage 
referred  to,  and  we  have  heretofore  seen  that  the  mortgage 
covers  all  of  the  described  quarter  section  lying  north  of 
OUer  CrecL  It  seems  clear,  therefore,  that  the  deed  is  not 
void  for  uncertainty  in  the  description  of  the  land. 

Second.  Was  the  sale  of  the  land  by  the  auditor  to  the. 
appellants  void  because  of  the  fact  that  it  was  sold  for  the 
payment  of  a  greater  sum  than  was  actually  due  on  the 
mortgage,  at  the  date  of  the  sale,  under  the  facts  found  by 
the  court?  It  is  not  denied  by  the  appellants  that  the 
interest  on  the  mortgage,  due  in  advance  on  the  8d  otJuh/j 
1863,  for  one  year  next  succeeding  that  date,  being  twenty- 
one  dollars,  was  paid  by  Ostrander  to  the  county  treasurer 
on  the  17th  of  Marchy  1864,  and  the  payment  duly  entered 
on  the  treasurer's  books,  and  for  which  the  treasurer  gave 
to  Ostrander  a  proper  receipt;  nor,  allowing  that  payment, 
that  the  land  was  sold  for  the  payment  of  twenty-one  dol- 
lars more  than  was  due  on  the  mortgage  at  the  date  of  sale. 
But  they  insist  that  it  was  Ostrander's  duty  to  have  filed  the 
treasurer's  receipt  with  the  county  auditor  and  taken  his 
quietus  for  the  payment,  and  not  having  done  so  he  was 
not  entitled  to  a  credit  for  the  amount  so  paid.    On  this 
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hypothesis  they  base  their  objection  to  the  evidence  admit- 
ted by  the  court  to  prove  the  payment. 

The  statute  requires  that  all  interest  on  such  loans  ^^shall 
be  paid  to  the  county  treasurer,  and  his  receipt  shall  be 
filed  with  the  county  auditor,  who  shall  give  the  payer  a 
quietus  therefor  and  make  proper  entries."  Acts  1861,  § 
95,  p.  85. 

The  general  management  of  the  school  fund&  is  imposed 
on  the  county  auditor.  He  makes  -all  the  loans  thereof, 
and  takes  aU  mortgages,  notes,  or  other  securities  given 
therefor,  and  on  the  non-payment  of  either  principal  or 
interest  when  due,  it  is  his  duty  to  collect  the  same  either 
by  suit  or  a  sale  of  the  property  mortgaged.  And  it  is  the 
evident  policy  of  the  law  that  he  shall  keep  a  full  and 
accurate  account  of  all  receipts  and  disbursements  on 
account  of  the  fund.  All  monies  belonging  to  the  fund 
are  received  and  kept  by  the  county  treasurer,  but  are  dis- 
bursed by  him  only  on  the  warrant  of  the  auditor.  The 
object  of  requiring  the  treasurer's  receipts  to  be  filed  with 
the  auditor  obviously  is  to  enable  the  lalfter  to  keep  a 
.proper  account  of  the  condition  of  the  fund,  and,  at  the 
same  time,  to  hold  a  salutary  check  on  the  treasurer.  But 
that  is  not  the  only  check  provided  by  the  statute. 

The  treasurer  is  also  required  to  keep  an  account  of  all 
such  receipts  and  disbursements  in  books  so  kept  and 
arranged  ^Hhat  the  amount  received  and  paid  out,  on 
account  of  separate  and  distinct  funds  or  specific  appropri* 
ations,  shall  be  exhibited  in  separate  accounts,"  Ac.  1  Gt. 
&  H.,  §  6,  p.  641.  It  is  made  the  dutyof  both  the  auditor 
and  treasurer  to  make  detailed  reports,  in  writing,  to  the 
board  of  county  commissioners  in  March,  annually,  of  the 
amount  and  condition  of  the  school  funds  of  the  county, 
by  which  it  is  required  to  be  shown,  among  other  things, 
the  amount  of  interest  collected  upon  said  funds  within  the 
year  then  ending,  and  the  amount  due  and  unpaid.  It  is 
also  made  the  duty  of  the  board  of  county  commissioners, 
annually,  at  their  March  session,  in  the  presence  of  the 
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auditor  and  treasurer,  to  examine  said  reports,  and  examine 
fallj  into  the  state  and  condition  of  said  funds.  Acts  1861, 
§§  107, 108,  p.  87. 

The  statute  provides  that  when  the  principal  or  interest 
of  any  such  loan  becomes  due  and  remains  unpaid,  the 
auditor  shall  proceed  to  collect  the  same  by  suit  on  the 
^  note,  or  by  sale  of  the  mortgaged  premises.  Acts  1 861 ,  §  97. 
Subsequent  sections  prescribe  the  duties  of  the  auditor  and 
treasurer  in  conducting  such  sales.  Section  100  requires 
the  sale  to  be  made  at  the  court  house  door,  and  provides 
that  '^the  auditor  shall  sell  so  much  of  the  mortgaged 
premises  to  the  highest  bidder,  for  cash,  as  will  pay  the 
amount  due  for  principal,  interest,  damages  and  costs.'^  The 
auditor,  as  the  trustee  of  the  fund,  was  authorized  to  sue 
for  and  collect  the  amount  due  on  the  mortgage  by  the 
ordinary  process  of  law.  He  was  also  invested  with  the 
power  to  sell  the  mortgaged  premises  for  the  same  purpose. 
He  chose  to  collect  by  the  latter  mode.  It  was  a  naked 
power,  not  coupled  with  an  interest,  and  he  was  therefore 
bound,  in  making  the  sale,  to  a  strict  observance  of  the 
requirements  of  the  statute  conferring  the  power.  He  was 
only  authorized  to  sell  so  much  of  the  mortgaged  premises 
as  would  pay  the  amount  due  on  the  mortgage,  including 
principal,  interest,  damages  and  costs.  It  was  his  duty, 
therefore,  in  executing  the  power  to  know  the  amount 
actually  due,  and  to  ofler  the  premises  for  sale  for  the  pay- 
ment of  that  amount  and  no  more.  If  he  demanded  a 
larger  amount  than  was  due,  then  the  offer  was  not  within 
the  power  conferred  ofit  him,  and  the  sale  is  void.  This  is 
settled  by  the  case  of  Vail  v.  McKemaUy  21  Ind.  421.  It 
was  the  fault  of  Ostrander  in  failing  to  file  the  treasurer's 
receipt  with  the  auditor  that  he  was  not  credited  on  the^^ 
auditor's  books  ^dth  the  twenly-one  dollars  interest  paid  to 
the  treasurer  on  the  17th  of  March,  1864.  Still  it  was  a 
valid  payment  of  that  amount  of  interest  on  the  mortgage. 
It  was  paid  to  the  treasurer,  whose  duty  it  was  to  credit  it 
to  the  proper  fund,  which  he  did.    It  thereafter  belonged 
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to  the  fund,  and  the  treasurer  was'  bound  to  account  to  the 
fund  for  it.  It  was  no  longer  Ostrander^s  money,  or  subject 
to  his  control,  and  he  was  entitled  to  a  credit  for  it  on  the 
mortgage.  Suppose  the  auditor,  instead  of  proceeding 
under  the  power  of  sale,  had  sued  Ostrander  on  his  note, 
would  it  be  doubted  that,  under  a  plea  of  payment  and 
proof  of  the  facts,  he  would  be  entitled  to  a  credit  for  the 
amount?  Certainly  not.  For  these  reasons  we  are  clearly 
of  opinion  that  the  auditor  sold  the  land  for  the  payment 
of  twenty-oxie  dollars  more  than  was  due  on  the  mortgage, 
including  principal,  interest,  damages  and  costs,  at  the  time 
of  the  sale,  and  that  the  sale,  for  that  reason,  was  void. 
The  judgment  must  therefore  be  affirmed. 

The  judgment  ia  affirmed,  with  costs. 

D.  W.  VoorheeSj  J.  J.  Key  and  Jl  M.  JBdnna^  for  appellants. 

C  E.  Hosford  and  P.  Brown^  for  appellee. 


„o      13i  Robinson  r.  Flanders. 

;i69         121^1 

FvoiTiYES  VROM  JuBTiCB. — Habbas  Cokpvb. — ^The  return  to  a  writ  of 
habeas  corpus  aUeged  that  the  petitioner  was  held  in  custody  as  a  fugitiye 
from  justice  upon  a  warrant  issued  by  the  governor  of  Indiana  upon  the 
requisition  of  the  governor  of  Penntylvaniaj  and  that  the  petitioner  was 
the  identical  person  named  in  the  warrant.  A  copy  of  the  warrant  was 
filed  with  the  return.  Exceptions  were  filed  to  the  return  as  follows : 
1.  That  the  petitioner  is  not  the  person  who  committed  the  crime  referred 
to  in  the  warrant.  2.  That  no  copy  of  any  indictment  or  affidavit  was 
attached  to  the  warrant  3.  That  the  petitioner  is  detained  without 
probable  cause.  4.  That  the  facts  recited  in  the  warrant  do  not  consti- 
tute a  crime  by  the  laws  of  Penmtflmmia,  5.  That  the  warrant  was  gen- 
eral, and  was  not  directed  to  any  officer  of  the  State  of  Indiana^  and  that 
it  was  void  because  it  directed  that  the  prisoner  should  be  taken  before 
a  judge  of  the  Circuit  or  Common  Pleas  Court  for  identification. 

ffeldj  1,  that  the  identity  of  the  person  arrested  with  the  person  named  in 
tJie  warrant  being  alleged  in  the  retoni,  the  question  whetlier  thai  pei^ 
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son  committed  the  crime  could  only  be  tried  in  Penmylpania.  2.  That  it 
wfts  not  neceseary  that  a  copy  of  any  indictment  or  affid&ylt  should  ac- 
company the  warrant.  8.  That  the  warrant,  and  the  indictment  and 
requisition  recited  therein,  constituted  good  cause  for  the  arrest  and  de- 
tention. 4.  That  there  could  be  no  pretense  that  a  crime  under  the  laws 
of  Pemuylvania  was  not  charged.  5.  That  the  warrant  was  good,  and 
that  the  statute  requiring  the  prisoner  to  be  taken  before  a  judge  of  the 
Circuit  or  Common  Pleas  Court  for  identification  is  constitutional. 

APPEAL  from  the  Allen  Circuit  Court 

Ray,  J. — This  was  an  application  before  the  judge  of  the 
Allen  Circuit  Court  for  a  writ  of  habeas  corpus.  The  peti- 
tion stated  that  the  appellee  was  held  under  a  warrant 
issued  by  the*  governor  of  the  State  of  Indiana.  A  copy 
of  the  warrant  was  filed,  by  which  it  appeared  that  it  was 
issued  upon  a  requisition  duly  made  by  the  governor  of  the 
State  of  Pennsylcaniay  upon  the  executive  of  this  State,  for 
the  delivery  of  J.  0.  Flanders^  who,  with  certain  other  per- 
sons named,  did,  on  the  first  day  of  Marchy  1866,  at  the 
county  of  -EWc,  in  said  State  of  Pennsylvania^  unlawfully, 
wickedly,  deceitfully  and  feloniously  conspire,  combine, 
and  agree  together  to  cheat  and  defraud  the  Second  Na- 
tional Bank  of  £We,  and  afterwards,  in  pursuance  of  said 
conspiracy,  did,  by  virtue  thereof,  cheat  and  defraud  said 
bank,  at  the  county  and  state  aforesaid,  out  of  a  large  sum 
of  money,  to-wit,  the  sum  of  seven  hundred  dollars,  the 
property  and  money  of  said  bank,  which  said  acts  are  made 
criminal  and  constituted  felony  by  the  laws  of  said  last 
named  state,  and  that  said'  J.  0.  FlanderSj  with  the  others 
named,  have  taken  refuge  in  the  State  of  Indiana. 

The  warrant  further  states  that  said  requisition  was  accom- 
panied by  a  copy  of  an  indictment  against  said  J.  0.  Flan^ 
dcrs  and  others,  whereby  they  are  charged  with  the  com- 
mission of  said  crime  at  the  time  and  place  aforesaid,  which 
copy  of  the  indictment  ia  certified  to  be  authentic  by  the 
governor  of  the  State  of  Pennsylvaniay  and  is  on  file  with 
the  requisition  in  the  oflice  of  the  secretary  of  state  of 
the  State  of  Indiana.  The  warrant  commanded  the 
arrest  of  said  J.  0.  FlanderSy  with  the  others  charged 
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also,  and  that  they  be  taken  forthwith  before  the  circuit 
or  common  pleas  judge  of  the  state  who  may  be  near- 
est or  most  convenient  of  access  to  the  place  where  said 
arrest  may  be  made,  to  the  end  that  such  judge  may, 
by  the  examination  of  witnesses,  ascertain  and  determine 
whether  the  persons  apprehended  be  the  fugitives  de- 
manded and  mentioned  in  the  warrant,  or  not,  and  to  the 
end  that  such  judge  may  also,  if  satisfied  of  the  identity 
of  the  party  arrested,  and  not  otherwise,  order  them  to  be 
delivered  to  the  said  agent  of  the  State  of  Pennsylvania  to 
be  transported  to  said  state,  there  to  be  dealt  with  accord- 
ing to  law,  • 

A  writ  of  habeas  corpus  was  issued,  and  the  appellant 
made  return  that  he  held  the  appellee  by  virtue  of  the  war- 
rant, and  that  he  was  the  identical  person  named  therein. 
Exceptions  were  filed  to  this  return,  which  were  sustained 
by  the  court  and  the  appellee  .discharged  from  custody. 

The  exceptions  made  to  the  return  are  thus  stated : 

1.  That  the  appellee  is  not  the  person  who  committed 
and  is  connected  with  the  facts  stated  in  said  warrant. 
This  would  be  a  most  excellent  defense  before  a  petit  jury 
in  the  Stat«  of  Pennsylvania^  when  the  accused  is  arraigned 
to  answer  the  indictment  charing  him  with  the  felony,  but 
was  not  a  matter  available  before  the  circuit  judge  on  the 
hearing  of  the  return  to  the  writ  of  habeas  corpus.  The 
identity  of  the  appellee  with  the  person  named  in  the  war- 
rant was  expressly  alleged  in  the  return. 

2.  That  no  copy  of  any  charge,  indictment  or  affidavit 
made  before  any  officer  of  the  State  of  Pennsylvania,  or 
found  by  any  court  yp.  said  state,  is  attached  to  or  accom- 
panies said  warrant. 

In  the  case  of  Nichols  v.  Cornelius^  7  Ind.  611,  the  court 
disposed  of  such  an  objection  in  these  words r  "The  other 
objection  that  we  notice  is,  that  a  copy  of  the  indictment  did 
not  accompany  the  writ.  It  was  not  necessary.  The  writ  was 
valid  on  its  £ace,  and  authorized  the  arrest,  and  it  was  prima 
facie  evidence  that  there  was  such  an  indictment.  K  the  peti- 
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tioner  sought  to  overcome  that  prima  fade  case,  she  could 
not  do  it  by  exceptions,  but  should  have  done  it  by  answer/^ 

The  appellee  could  not,  we  must  suppose,  have  been  dis- 
charged upon  this  ground. 

S.  That  be  has  been  arrested  and  detained  without 
probable  cause.  A  requisition  and  warrant,  founded  on  an 
indictment  found  by  a  grand  jury,  is  sufficient  cause  for 
detention. 

4.  That  the  facts  recited  in  said  warrant  do  not,  by  the 
laws  of  Pennsylvanioj  constitute  a  crime  or  misdemeanor. 

In  the  matter  of  Clarkj  9  Wend.  212,  it  was  said :  "  It 
has  been  objected  that  no  crime  has  been  committed,  and 
that  the  proceedings  contemplated  by  the  statute  of  Shode 
Island  are  of  a  civil  nature  merely.  The  first  answer  is 
that  the  statute  of  Rhode  Island  .is  not  properly  before  us. 
An  offense  of  a  highly  immoral  character  is  stated  in  the 
warrant,  and  is  certified  by  the  governor  of  Rhode  Island  to 
have  been  made  criminal  by  the  laws  of  that  State.  This 
is  evidence  enough  in  this  stage  of  the  proceedings  of  the 
natore  of  the  ofiense." 

In  the  matter  of  William  Fetter^  8  Zabr.  811,  the  court 
held,  that  ^^  admitting  the  position  taken  by  counsel  in  ar- 
gument, that  the  offense  specified  does  not  constitute  lar- 
ceny at  the  common  law,  it  is  nevertheless  certified  by  the 
governor  of  California  to  be  grand  larceny  under  the  laws 
of  that  state.  It  is,  moreover,  an  offense  of  a  highly  im- 
moral character,  and,  as  appears  by  the  bill  of  indictment, 
which  must  be  regarded  as  prima  fade  evidence  of  the  fact, 
is  a  crime  by  the  law  of  the  State  of  California"  The  same 
rule  was  recognized  in  Johnston  v.  Riley^  18  Geo.  97.  But 
there  can  be  no  pretense  that  the  matters  charged  do  not 
constitute  a  crime  by  the  laws  of  Fermsylvania. 

5.  That  the  said  warrant  is  general  and  not  directed,  as 
required  by  the  law  of  congress,  to  any  officer  of  the  State 
of  Indiana^  and  is  therefore  void  And  that  said  warrant 
is  also  illegal  in  this^  to-wit:  in  requiring  the  officer  to 
whom  the  same  is  addressed  to  carry  the  person  arrested 
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before  the  nearest  judge  of  the  Circuit  Court  for  the  pur- 
pose specified  in  said  warrant. 

The  act  of  congress  simply  declares  that  ''it  shall  be  the 
duty  of  the  executive  authority  of  the  state  or  territory 
to  which  such  person  shall  have  fled,  to  cause  him  or  her 
to  be  arrested  and  secured,  and  notice  to  be  given  to  the 
executive  authority,"  &c. 

As  to  what  steps  the  governor  shall  take  to  secure  the 
arrest  of  the  person  demanded,  and  how  he  shall  satisfy 
himself  of  the  identity  of  the  person  seized,  the  act  of 
congress  has  not  determined,  but  has  left  it  for  the  states 
to  provide  such  reasonable  method  as  will  best  secure  the 
discharge  of  the  obligation  imposed  by  the  constitution  of 
the  United  States. 

In  Ex  Parte  Smith,  8  McLean  121,  the  court,  speaking  of 
a  law  of  Illinois  on  this  subject,  say :  "  It  may  be  that  the 
legislature  of  Illinois,  appreciating  the  importance  of  the 
proper  execution  of  those  laws,  and  doubting  whether  the 
governor  could  be  punished  for  refusing  to  carry  them  into 
effect,  deemed  it  jjrudent  to  impose  it  as  a  duty,  the  neg- 
lect of  which  would  expose  him  to  impeachment." 

In  Coffman  v.  KeighUei/y  24  Ind.  509,  it  was  expressly 
ruled  that  state  legislation  to  supply  an  omission,  or  in  aid 
of  a  law  of  congress,  was  valid  and  binding.  In  the  case 
of  Moore,  Executor,  v.  The  People,  ^c,  14  Howard  17,  it 
was  in  express  terms  denied  that  the  Supreme  Court  of  the 
United  States  had  ever  held  that  state  legislation,  to  aid  in 
accomplishing  the  purpose  intended  by  an  act  of  congress, 
was  void. 

It  seems  too  clear  to  question  that  the  provision  of  the 
"act  to  regulate  the  arrest  and  surrender  of  fu^tives  from 
justice  from  other  states  and  territories,"  requiring  the 
officer  making  the  arrest  to  take  the  prisoner  before  the 
nearest  judge  for  identification,  is  clearly  within  the  consti- 
tutional power  and  duty  of  the  legislature.  Every  respect- 
able court  which  has  examined  tiie  question  has  declared 
this  investigation  to  be  the  duty  of  every  judge  before 
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whom  8  prisoner  bo  arrested  is  produced  in  answer  to  a 
writ  of  habeas  corpus.  This  provision  of  the  statute  does 
no  more  than  secure  the  benefit  of  this  very  writ  to  every 
one  BO  arrested.  It  is  not  denied  that  by  a  resort  to  certain 
forms  the  prisoner  may  secure  this  writ,  and  is  it  reasonable 
to  insist  that  the  legislature  ma^  not  dispense  with  the 
form  and  secure  him  the  benefit  of  the  examination  into 
the  cause  of  his  detention,  which  is  guaranteed  both  by  the 
constitution  of  the  United  States  and  of  this  state? 

But  if  it  were  admitted  that  this  provision  of  the  law 
were  of  doubtful  constitutionality,  what  then  ?  Should  the 
judge  discharge  the  prisoner?  Under  the  plea  that  the 
l^slature  has  invaded  the  prerogative  of  congress  in  at- 
tempting to  confer  upon  him  power  to  examine  as  to  the 
identity  of  the  person  arrested,  is  he,  in  his  official  capacity, 
.  to  '^et  at  naught  the  law  of  congress  and  discharge  the 
person  hSd  under  the  provisions  of  that  act?  If  the  war- 
rant was  void  in  so  far  as  it  required  the  officer  to  take  the 
prisoner  before  the  judge,  it  at  least  authorized  the  officer 
to  hold  him  in  custody.  Under  the  act  of  congress  the 
warrant  would  be  good,  if  it  required  the  officer  simply  to 
make  the  arrest,  and  the  prisoner  could  be  held  under  it 
tmtily  upon  notice  ^ven  by  the  governor  of  this  state  to 
the  governor  of  Pennsylvania^  the  person  under  arrest  was 
surrendered  by  the  executive  authority. 

The  appellee  should  not  have  been  discharged.  He  was 
before  the  judge,  not  under  the  act,  but  under  the  writ  of 
habeas  eorpuSj  and  no  cause  for  his  discharge  was  shown. 
He  should  have  been  remanded  to  the  custody  of  the 
officer,  who  should  then  have  taken  him  before  the  nearest 
or  most  convenient  circuit  or  common  pleas  judge,  as  pro- 
vided by  the  act  of  1867. 

The  judgment  is  reversed,  with  costs. 

C.  Baker  J  for  appellant 
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Ratliff  and  Another,  Execntors  of  Baldwin,  v.  Baldwin. 

Default. — Monox  to  Set  Aside. — An  affidavit,  filed  in  support  of  a  motion 
to  set  aside  a  default,  showed  that  the  defendant  and  his  counsel  had  been 
in  attendance  upon  the  court  until  the  announcement  was  made  bj  the 
Judge  that  the  case  would  nS  be  tried  at  that  term,  and  that  upon  the 
faith  of  this  statement  defendant  and  his  counsel  left  the  court,  &c.  The 
affidayit  also  disclosed  merits. 

Heldj  that  good  cause  was  shown  for  setting  aside  the  default 

JEteldf  also,  that  such  applications  should  bo  disposed  of  by  the  judge  in  a 
summary  way,  upon  the  affidavits  and  the  facts  within  his  knowledge. 

Same. — Bill  of  Bsview. — Where  the  record  disclosed  that  a  paper  was 
filed  with  the  affidavit  which  was  treated  as  a  complaint  to  review  the 
judgment,  and  upon  which  an  issue  was  made  up,  but  the  answer  and 
reply  were  not  in  the  record,  it  was  held  that  the  action  of  the  court  in 
granting  the  relief  without  the  trial  of  any  issue  was  not  erroneous,  as 
it  did  not  appear  that  the  answer  tendered  any  issue. 

Decei>e27Ts'  Estates. — Widow's  Pobtiox. — Suit  by  a  widow  against  the 
executors  of  her  husband's  will  to  recover  the  $300  allowed  by  law  to 
her.  It  appeared  in  evidence  that  the  widow  took,  under  the  will, 
$750  of  personal  property,  and  of  the  residue  of  the  personal  estate,  a 
small  sum,  remaining  after  the  payment  of  debts,  was  distributed  to  the 
widow  and  children  of  the  testator.  The  widow,  after  taking  $750  under 
the  will,  instituted  an  action  to  set  aside  the  will,  and  in  that  action 
secured  a  partition  of  the  real  estate  without  regard  to  the  will. 

ffeld^  that  while  retaining  the  personal  property  taken  by  her  under  the 
will,  which  was  in  excess  of  the  amount  coming  to  her  under  the  law, 
the  widow  could  not  maintain  the  action. 

APPEAL  from  the  Grrant  Common  Pleas. 

Rat,  J. — The  appellee  brought  suit  agamst  the  appel- 
lants, who  were  the  executora  of  the  last  will  of  her  de- 
ceased husband.  She  claimed  that  by  the  law  she  was 
entitled  to  receive  three  hundred  dollars  out  of  tibe  per- 
sonal estate.  A  default  was  taken,  and  at  the  next  term  of 
the  court  an  application  was  made  by  affidavit,  accompanied 
by  what  seems  to  have  been  intended  and  to  have  been 
regarded  by  both  parties  as  a  complaint  to  review  the 
judgment.  An  answer  was  filed  and  a  reply  thereto,  but 
neither  are  in  the  record  before  us.  A  motion  was  also 
made,  upon  filing  the  affidavit,  to  have  the  default  and 
judgment  set  aside.    The  court,  without  a  trial  of  any 
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issue,  soBtained  the  motion.  Upon  tbis  action  of  the  court, 
the  appellee  assigns  cross-error.  We  think  the  ruling  was 
correct.  The  affidavit  alleged  that  the  appellants  had  been 
in  attendance  upon  the  court  with  their  counsel  until 
informed  by  the  judge  that  the  case  would  not  be  tried  at 
that  term,  and  they  had  thereupon 'returned  to  their  homes. 
At  a  subsequent  day,  an  attorney  of  the  court  was  ap- 
pointed and  acted  as  judge,  and  allowed  the  d^ult.  The 
affidavft  also  disclosed  a  defense  to  the  action. 

If  this  application  is  to  be  regarded  as  a  simple  motion 
to  set  aside  a  default  and  judgment  taken  against  the  ap- 
pellants through  their  mistake,  inadvertence,  surprise,  or 
excusable  neglect,  under  the  provisions  of  the  code,  (2  Gt.  & 
H.,  §  99,  p.  118,)  it  was  proper  that  the  court  should  dispose 
of  the  matter  in  a  summary  manner,  upon  the  affidavit  and 
the  facts  within  the  knowledge  of  the  judge.  Nor  can  we 
say  that  any  error  was  committed,  if  the  complaint  is  re- 
garded as  an  attempt  to  have  the  judgment  reviewed  under 
the  provisions  of  article  28  of  the  code.  2  G.  &  H.  279. 
As  the  answers  are  not  in  the  record,  we  cannot  presume 
that  they  tendered  any  material  issues  of  fact  for  trial. 
Every  substantial  averment  of  the  complaint  may  have  been 
admitted  by  the  answers,  and  in  that  case  there  could  be  no 
error  in  granting  the  relief  asked. 

Upon  the  default  being  set  aside,  the  appellants  answered, 
and  a  trial  was  had,  resulting  in  a  finding  for  the  appellee. 
This  finding  we  cannot  sustain.  It  appears  from  the  evi- 
dence that  the  appellee  took,  under  the  will,  personal  prop- 
erty of  the  value  of  seveji  hundred  and  fifty-two  dollars. 
The  remainder  of  the  personal  property  was  sold  to  pay 
debts,  and  a  small  sum  of  money  remaining  was  distributed 
to  the  appellee  and  her  children.  She  subsequently 
brought  her  action  to  set  aside  the  will,  and  in  that  pro- 
ceeding she  secured  a  partition  of  the  real  estate  without 
r^ard  to  the  provisions  of  the  will.  She  now  endeavors, 
while  keeping  the  property  she  received  under  the  will,  to 
Vol.  XXIX.— 2 
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claim  also  under  the  law.  It  is  a  sufficient  answer  to  this, 
that  she  has  repudiated  the  will,  and  therefore  is  only  enti- 
tled to  three  hundred  dollars  worth  of  personal  property  as 
widow,  and  to  share  with  her  children  in  the  remaining 
four  hundred  and  fifty-two  dollars,  whereas  she  has  already 
received  that  entire  sum,  and  the  remaining  personal  prop* 
erty  having  been  sold  to  pay  debts,  and  the  real  estate 
divided,  nothing  remains  in  the  hands  of  the  executors. 

The  judgment  is  reversed,  with  costs. 

J".  Brownlecj  for  appellants. 

I.  Van  DevanteTj  J.  F.  McDowell,  A.  Steele  and  '-B.  T.  Si, 
John,  for  appellee. 


Trout  and  Another  v.  Willtams. 

JuROBS. — ExAXiMATiov  OF. — On  the  trial  of  a  eause,  in  which  one  of  the 
material  issues  was  whether  a  partnership  had  existed  between  certain 
persons,  the  court  revised  to  allow  the  persons  called  as  jurors  to  he 
asked  whether  they  had  formed  or  expressed  an  opinion  as  to  the  exist- 
ence of  such  a  partnership. 

Edd^  that  the  refUsal  to  allow  the  question  was  error. 

Hfpositioks. — CxBTiFicATE. — ^Wherc  the  certificate  to  depositions^  which 
purported  to  hare  been  taken  before  the  clerk,  was  signed  in  the  clerk's 
name  by  a  deputy,  it  was  held  that  the  taking  of  the  depositions  and  the 
making  of  the  certificate  must  be  construed  to  be  the  act  of  the  clerk, 
the  deputy  simply  signing  his  principal's  name  by  his  authority. 

APPEAL  from  the  Johnson  Common  Pleas. 

Ray,  J. — On  the  examination  of  each  juror  on  his  voire 
dire,  the  appellants,  who  were  the  defendants,  asked  this 
ques6on : 

•*^  State  whether,  or  not,  you  have  formed  or  expressed  an 
opinion  whether  Abraham  Trout  and  Levi  Trout  were  part- 
ners in  the  dry  goods  business,  in  the  town  of  Lebanon^ 
.Boone  wcounty,  Indiana,  during  the  year  last  past." 
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The  court  refused  to  permit  this  question  to  be  answered 
and  accepted  the  jurors.  This  was  error.  The  question 
went  to  a  material  issue  in  the  case,  and  if  the  juror  had 
answered  in  the  affirmative,  and  had  not  disclosed  that  such 
an  opinion  was  formed  from  mere  rumor,  and  would  not 
disqualify  him  from  deciding  upon  the  evidence  alone,  such 
answer  would  have  excluded  him  from  the  jury-box.  This 
ruling  does  not  conflict  with  the  decision  of  Morgan  v. 
Stevenson,  6  Ind.  169.  There  the  examination  was  permit- 
ted, and  the  juror  stated  ^^that  his  mind  was  free  to  decide 
the  case  according  to  the  evidence,  though  he  had  formed 
an  opinion  as  to  some  of  the  matters  in  controversy."  It 
IS  said  in  that  case,  that  if  the  party  desired  to  exclude 
the  juror,  the  examination  should  have  been  continued  to 
determine  how  his  opinion  had  been  formed,  whether  from 
rumor  or  from  conversation  with  witnesses  or  parties,  or 
from  prejudice ;  that  inasmuch  as  his  answer  stated  that  his 
mind  was  free  to  act  from  evidence  alone,  he  could  not  be 
rejected  at  that  point  of  the  examination.  It  cannot  be 
fairly  claimed  that  that  decision  justified  the  refusal  of  the 
court  in  this  case  to  permit  the  testing  of  the  juror's  quali- 
fication by  an  examination. 

It  is  assigned  as  error  that  the  court  refused  to  suppress 
certain  depositions  certified  to  have  been  taken  before  the 
dark  of  Boone  county,  in  accordance  with  proper  notice, 
because  the  certificate,  although  made  in  the  name  of  the 
cleiJc,  was  signed  in  his  name,  "per  L.  Lane,  deputy." 
We  think  the  taking  of  the  depositions  and  the  making  of 
the  certificate  must  be  construed  as  the  act  of  the  clerk,  the 
deputy  simply  signing  the  name  of  the  clerk  by  his  author- 
ity.   There  was  no  error. 

There  were  exceptions  taken  to  the  refusal  of  the  court 
to  permit  certain  questions  to  be  asked  on  the  trial,  but  as 
we  see  no  error  in  the  ruling  of  the  court  in  tfiis  matter, 
we  will  not  discuss  these  assignments,  as  the  case  must  be 
reversed. 

Errors  are  also  assigned  upon  instructions  said  to  have 
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been  refosed,  and  others  eaid  to  have  been  given.  What 
the  nature  of  these  instructions  were,  counsel  have  not 
considered  it  of  sufficient  importance  to  inform  us  in  their 
abstract,  and  in  deference  to  their  judgment  we  limit  our 
kbors  by  their  own. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded. 

S.  P.  Oyler  and  D.  W.  Howe,  for  appellants* 

D,  D,  BarUa  and  C.  Byfidd,  for  appellee. 


.  Stuckmyer  v.  The  Btatb. 

ISB  ^\-  ATTESiPr  To  Pbovoke  Assault.-" An  affidayit  for  an  attempt  to  proTdke 
-^  20  ^^  assault  and  battery  charged  that  the  defendant  on,  &o.,  at,  &c.|  did, 
170       127         "by  words,  signs  and  gestures,  attempt  tor  proToke  A  to  commit  an  assault 

and  battery  upon  him,  said  B." 
Seldy  that  the  offense  was  weU  charged  in  the  affidavit 

APPEAL  from  the  Marion  Criminal  Circuit  Court. 

Prazbr,  C.  J. — This  was  a  prosecution  under  the  act  of 
1865  (Spec.  Ses.,  p.  165.)  It  was  commenced  before  the 
city  judge  of  Indianapolis.  The  only  question  is  as  to  the 
sufficiency  of  the  affidavit.  It  alleged  that  the  appellant 
did,  ^^  on,  &c.,  at,  &c.,  by  words,  signs  and  gestures,  attempt 
to  provoke  Jacob  Biffle  to  commit  an  assault  and  battery 
upon  him,  said  Siuckmyer" 

It  is  objected,  1,  that  the  words,  signs  and  gestures  are 
not  state^  or  described.  2.  That  the  assault  and  battery  is 
not  formally  and  legally  described.  Some  authorities  are 
cited  as  supporting  these  objections,  but  they  seem  to  us 
not  to  be  at  all  in  point,  and  we^^o  not  therefore  dwell 
upon  them. 
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Upon  the  first  question,  it  fieems  to  be  regarded  by  the 
books  as  settled,  that  when  the  offense  consists  in  inciting 
or  attempting  to  incite  another  to  do  an  act,  it  is  sufficient 
to  aver  the  fact  generaHj^  without  specifying  the  words  or 
describing  the  acts  employed.  So  are  all  the  precedents. 
Arch.  Crim,  PI.  681 ;  Whart  Prec.  699,  et  -seq. ;  Davis  Prec. 
219;  Com.  Y.  Feety^  2  YsL.  CoRBB  1. 

The  second  objection  appears  to  be  equally  without  sup- 
port. The  point  has  been  expressly  ruled  the  other  way. 
People  V.  PettUy  3  Johns.  611. 

The  judgment  is  affirmed,  with  costs. 

E.  W.  KimbaUj  for  appellant 

2).  IL  WSliamson^  Attorney  General,  for  the  State. 


The  Adams  Exfusss  Company  r.  Reagan. 

Comojr  Caiksubs. — If  a  common  carrier  may  limit  his  liability  by  xin  ex- 
press eontraci,  the  limitation  mnst  be  reasonable  in  itself  and  not  snch 
as*  to  operate  as  a  snare  or  fraud  upon  the  public. 

BxxE. — ^Where  a  package  was  shipped  from  Clayton,  in  this  State,  to  Savasif 
nah,  Georgia^  during  the  war,  when  transportation  was  much  interrupted, 
it  was  held  that  a  condition  that  the  carrier  should  not  be  liable  for  any 
loss,  unless  a  claim  therefor  was  presented  within  thirty  days  after  the 
shipment  at  dayton^  was  Toid. 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Gbbgobt,  J. — The  appellee  was  the  plaintiff  helow.  He 
sued  upon  an  express  receipt,  which  was  made  a  part  of  his 
complaint,  and  is  as  follows : 

"Adams  Express  Company.         [Form  14.] 
^Gfreat  JBastem^  Western  and  Southern  Express  Forwarders. 

"Clayton,  Indiana,  January  24th,  1865. 

"Received  of  A.  S,  Wills j  one  carpet  valise,  containing 
clothing;   value,  one  hun4red  and    seventy-five  dollars. 


89     81 
188    130] 
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marked  Maj.  Z.  S.  Beagan^  Savannah^  Qeorgiaj  in  good  order, 
which  it  is  mutually  agreed  is  to  be  forwarded  to  our  agency 
nearest  or  most  convenient  to  destination  only,  and  there, 
delivered  to  other  parties  to  complete  the  transportation. 
It  is  part  of  the  consideration  of  this  contract,  and  it  is 
agreed,  that  said  express  company  are  forwarders  only,  and 
are  not  to  be  held  liable  or  responsible  for  any  loss  or  dam- 
age to  said  property  while  being  conveyed  by  the  carriers 
to  whom  the  same  may  be  by  said  express  company  en- 
trusted, or  arising  from  the  dangers  of  nulroads,  ocean  or 
river  navigation,  steam,  fire  in  stores,  depots,  or  in  transit, 
leakage,  breakage,  or  from  any  cause  whatever,  unless,  in 
every  case,  the  same  be  proved  to  have  occurred  from  fraud 
or  gross  negligence  of  said  express  company  or  their  ser- 
vants; nor,  in  any  event,  shall  the  holder  hereof  demand 
beyond  the  sum  of  fifty  dollars,  at  which  the  article  for- 
warded is  hereby  valued,  unless  otherwise  herein  expressed, 
or  unless  specially  insured  by  them  and  so  specified  in  this 
receipt,  which  receipt  shall  qonstitute  the  limit  of  the  lia- 
bility of  the  Adams  Express  Company.  And  if  the  same  is 
entrusted  or  delivered  to  any  other  express  company  or 
agent,  (which  said  Adams  Express  Company  are  hereby 
authorized  to  do,)  such  company  or  person  so  selected  shall 
be  recognized  exclusively  as  the  agent  of  the  shipper  or 
owner,  and,  as  such,  alone  liable,  and  the  Adams  Mcpress 
Company  shall  not  be,  in  any  event,  responsible  for  the 
negligence  or  non-performance  of  any  such  company  or 
person;  nor,  in  any  ev6nt,  shall  said  express  company  be 
liable  for  any  loss  or  damage,  unless  the  claim  therefor  shall 
be  presented  to  them  at  this  ofiBlce,  within  thirty  days  after 
this  date,  in  a  statement  to  which  this  receipt  shall  be 
annexed.  . 

^^All  articles  of  glass,  or  contained  in  glass,  or  any  of  a 
fragile  nature,  will  be  taken  at  shippers'  risk  only,  and  the 
shipper  agrees  that  the  company  shaH  not  be  held  responsi- 
ble for  any  injury  by  breakage  or  otherwise,  nor  for  dam- 
ages to  goods  not  properly  packed  and  received  for  trans^ 
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portatioi^  It  is  further  agreed  that  said  company  shall  not, 
in  any  event,  be  liable  for  any  loss,  damage  or  detention 
caused  by  the  acts  of  God,  civil  or  military  authority,  or  by 
rebellion,  piracy,  insurrection  or  riot,  or  the  dangers  inci- 
dent to  a  time  of  war. 

"  For  the  company, 

"Freight  $2  00,  pd."  S.  B.  Hall,  Agent." 

The  complaint  alleged  that  the  appellant  was,  on  the  24th 
day  of  Januaryj  1865,  a  common  carrier,  and  by  her  agent, 
jSI  B.  Holly  as  such  carrier,  received  from  A.  S.  WtUSy  one 
caq[>et  valise,  containing  clothing,  of  the  value  of  one 
hundred  and  seventy-five  dollars,  marked  Maj.  Z.  S.  Beagan^ 
Saoannahj  GeorgiOj  and  executed  the  receipt  heretofore  set 
out;  that  the  appellant  had  wholly  failed  and  refused  to 
deliver  said  valise  and  clothing  to  the  appellee. 

The  appellant  answered  in  two  paragraphs.  The  first 
allied  that  the  appellant,  in  the  execution  of  the  con- 
tract, safely  carried  the  valise  to  Hilton  Heady  on  its  way 
to  Savannah;  that  the  appellee  had  then  left  Savannah 
with  the  army,  and  was  in  the  interior;  that  there  was 
no  communication  with  the  army,  and,  by  the  order  of  the 
military  authorities,  all  articles  intended  for  the  army  were 
required  to  be  collected  at  Hilton  Head  and  remain  there 
until  communication  was  opened;  that  when  communica- 
tion was  opened  with  the  army,m  Wilmington^  the  military 
authorities  required  the  appellant  to  turn  over  the  valise, 
mth  other'  articles  in  its  custody  intended  for  the  army,  to 
an  assistant  quartermaster,  to  be  carried  by  such  quarter- 
master to  Wilmington  for  delivery;  that  in  obedience  to 
this  order,  the  agent  of  the  company  did  surrender  the 
valise  to  the  military  authorities  for  conveyance  and  deliv- 
ery to  the  appellee  at  Wilmington^  and  had  not  had  the  cus- 
tody or  control  of  the  valise  since  that  time. 

The  second  answer  was  a  general  denial. 

The  appellee  demurred  to  the  first  paragraph  of  the 
answer,  and  the  demurrer  was  overruled. 
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The  appellee  replied  in  two  paragraphs.  The  ftrst,  that 
there  was  no  written  order  made  in  relation  to  the  valifie, 
and  the  persons  making  them  were  at  a  post  and  had  the 
means  of  giving  them  in  writing.  The  second  was  a  gen* 
eral  denial. 

The  cause  was  submitted  to  the  court  for  trial.  The 
receipt  sued  on  was  introduced  in  evidence.  It  was  also 
proven  that  A.  8.  WUls^  the  appellee's  agent,  delivered  to 
the  appellant's  agent,  upon  the  execution  of  the  receipt,  a 
valise  containing  wearing  apparel  of  the  value  of  one  hun- 
dred and  seventy-five  dollars ;  that  Wills  had  been  instructed 
by  the  appellee  not  to  ship  the  articles  by  express  until  the 
company  would  become  responsible  for  their  delivery  to 
him,  and  that  this  instruction  was  communicated  to  the 
appellant's  agent;  that  the  appellee's  agent  delayed  ship- 
ping the  valise  for  a  month  or  more,  until  Savannah  was 
taken  by  the  federal  troops,  when  he  delivered  the  valise  to 
the  appellant,  on  the  24th  of  January,  1885,  and  the  receipt 
was  executed;  that  the  appellant  delivered  other  articles 
shipped  about  the  same  time,  from  the  same  office,  to  per- 
sons in  the  appellee's  regiment;  that  the  appellee  sought 
hia  valiBe  at  the  place  of  delivery,  but  it  was  not  found  and 
has  never  been  delivered  to  him. 

The  court  found  for  the  appellee  and  assessed  his  dam- 
ages at  one  hundred  and  seventy-five  dollars.  The  appel- 
lant moved  for  a  new  trial,  but  the  court  overruled  the 
motion  and  rendered  final  judgment  on  the  finding. 

It  is  claimed  that  the  complaint  is  defective  in  not  aver- 
ring that  the  statement  of  the  claim  for  the  loss  of  the 
valise  was  presented  to  the  company  at  their  office  at  the 
place  of  shipment  within  thirty  days  after  the  date  of  de- 
livery. This  case  turns  upon  the  validity  of  the  stipulation 
in  the  receipt  of  the  company  to  the  agent  of  the  owner  of 
the  valise,  that  ^^in  no  event  shall  said  express  company  be 
liable  for  any  loss  or  damage,  unless  the  claim  therefor  shall 
be  presented  to  them  at  this  office  within  thirty  days  after 
this  date,  in  a  statement  to  which  this  receipt  shall  be 
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annezecL''  It  is  nrged  that  this  being  the  express  contract 
of  the  parties,  the  appellee  cannot  be  excused  from  per- 
forming the  condition  by  the  inconvenience,  difBlculty,  or 
even  impoBsibUity  of  ite  performance. 

It  is  not  necessary  for  us  to  go  into  an  examination  of 
the  question  as  to  whether  a  common  carrier  can  limit  his 
liability  by  express  contract.  We  think  it  clear,  if  he  can, 
it  must  be  by  conditions  reasonable  in  themselves,  and  not 
such  as  will  operate  as  a  snare  and  a  fraud  upon  the  public. 

We  have  been  referred  to  the  cases  of  Wier  v.  TTie  Adams 
Express  Company^  in  the  District  Court  of  PhUadelphiay 
and  Lewis  v.  Ghreat  Western  Railway  Co,,  5  Hurl.  &  Wor. 
867.  In  the  former  case,  the  stipulation  is,  that  the  de- 
fendants shall  not,  '^  in  any  event,  be  liable  for  any  loss  or 
damage,  unless  the  claim  therefor  shall  be  presented  to 
them  in  writing,  at  their  said  office,  within  thirty  days  after 
the  time  when  said  property  has  or  ought  to  have  been 
delivered.''  In  the  latter  case,  it  was  provided  that  ^^  no 
claim  for  deficiency,  damage  or  detention  will  be  allowed, 
unless  made  within  three  days  after  the  delivery  of  the 
goods;  nor  for  loss,  unless  made  within  seven  days  of  the 
time  they  should  have  been  delivered."  These  conditions 
were  held  to  be  reasonable.  But  in  the  case  under  consid- 
eration, the  company,  in  a  shipment  of  a  package  sent  from 
ClayUniy  m  this  State,  to  8avannahy  Georgia,  at  a  time  when 
the  country  was  in  an  unsettled  condition,  occasioning 
great  delays  in  shipments  and  in  the  transmission  of  the 
mails,  attempt  to  incorporate  into  their  contract  a  condition 
precedent,  that  they  will  not  answer  for  any  loss  or  damage^ 
unless  the  claim  th^^or  shall  be  presented  to  them,  at  their 
office  at  the  former  place,  within  thirty  days  after  the  date 
of  the  receipt;  thus  placing  it  in  their  power,  by  a  delay, 
which,  under  the  circumstances,  would  perhaps  not  have 
been  unreasonable,  to  prevent  any  claim  for  loss  or  damage, 
however  gross  might  have  been  their  negligence.  We 
think  the  stipulation  in  question  void,  as  being  against 
public  policy. 
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We  think  the  complaint  good,  and  that  the  court  below 
committed  no  error  in  overruling  the  appellant's  motion  for 
a  new  trial. 

The  judgment  is  affirmed^with  costs. 

T.  A.  HendriehSy  0.  JB.  Hord  and  A.  W.  Hendricks^  for 
appellant. 

J,  L.  Keteham  and  J.  L.  MUchelly  for  appellee. 


Lambert  v,  Whttblock. 

Deed. — ^Rsvshub  Stamps.— To  a  suit  for  the  purchase  money  of  land,  the 
defendant  answered  that  the  true  consideration  for  the  land  was*  much 
more  than  that  named  in  the  deed,  and  that  the  grantor  had  caused 
the  consideration  to  be  stated  in  the  deed  at  a  less  sum  than  the  true 
amount,  for  the  purpose  of  defjrauding  the  goyemment,  and  to  render 
defendant's  deed  inyalid. 

ndd^  that  the  answer  was  no  bar  to  the  action. 

APPEAL  from  the  FayeUe  Circuit  Court 

Eay,  J. — Suit  by  appellee  upon  a  promissory  note.  The 
appellant  answered  that  the  note  was  given  as  part  of  the 
consideration  for  the  purchase  of  certain  real  estate ;  that 
the  entire  consideration  for  the  purchase  was  the  sum  of 
17,200 ;  but  that  the  appellee,  designing  to  defraud  the  gov- 
ernment of  the  United  States^  and  to  render  the  title  to  the 
property  so  sold  to  the  appellant  imperfect,  fraudulently 
stated  the  consideration  in  the  deed  conveying  the  property 
at  the  sum  of  |4,000,  and  placed  revenue  stamps  to  that 
amount  only  upon  said  instrument.  A  demurrer  was  sus- 
tained to  this  paragraph.  A  trial  was  had,  and  finding  and 
judgment  rendered  for  appellee. 

The  act  of  congress  requiring  certain  instruments  to  be 
stamped,  of  June  80, 1864,  section  158,  and  the  ninth  sec- 
tion of  the  act  of  July  IS,  1866,  amending  the  former  act, 
declares  that  any  paper  executed  in  violation  of  the  terms 
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of  the  act  '^ shall  be  invalid  and  of  no  effect:  provided^  that 
the  title  of  a  purchaser  of  land,  by  deed  duly  stamped,  shall 
not  be  defeated  or  affected  by  the  want  of  a  proper  stamp 
on  any  deed  conveying  said  land  by  any  person  from, 
through,  or  under  whom  his  grantor  claims  or  holds  title." 

The  answer,  it  will  be  observed,  is  in  bar  of  the  action; 
but  it  appears  that  although  the  statute  declares,  in  general 
terms,  all  instruments  executed  in  fraud  of  the  law  'invalid 
and  of  no  effect,"  yet,  in  regard  to  conveyances  so  execu- 
ted, validity  is  given  to  them  for  certain  purposes.  Thus 
the  appellant  can,  by  the  terms  of  the  law,  sell  and  convey 
by  proper  deed,  making  a  full  and  perfect  title  to  the  land. 
Without,  therefore,  questioning  the  power  of  congress  to 
pass  the  law,  we  sustain  the  action  of  the  court  in  holding 
the  answer  no  bar  to  the  action. 

A  question  in  regard  to  the  proper  taxation  of  costs  is 
attempted  to  be  raised  in  this  court,  but  as  no  motion  was 
made  in  the  court  below,  and  no  such  point  is  made  by  the 
abstract,  we  do  not  consider  it. 

The  judgment  is  affirmed,  with  one  per  cent,  damages 
and  costs. 

J.  G.  MelrUoshy  for  appellant. 

B.  F.  Claypooly  for  appellee. 


The  American  Express  Company  v.  Stack. 

GoMXOH  Cax&ikbs. — ^Wakshousekxn. — ^In  a  suit  against  an  express  com« 
pany  for  the  loss  of  a  package  by  the  deUyery  of  it  to  the  wrong  person^ 
the  court  declined  to  examine  the  question  whether  the  liability  of  the 
company!  under  the  contract,  was  that  of  a  common  carrier  or  a  ware- 
houseman, because,  in  either  case,  the  company  was  bound  to  deliyer  to 
the  right  person. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 
Gregory,  J. — Stack  sned  the  appellant  for  the  non-deliv- 
ery of  two  bonds.    The  defendant  answered  by  the  general 
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denial,  with  an  agreement  between  the  parties  that  all  legal 
defenses  could  be  given  in  evidence  under  it.  Trial  by  the 
court;  finding  for  the  plaintiff;  motion  for  a  new  trial 
overruled,  and  judgment.  Motions  were  made  and  over- 
ruled to  strike  out  portions  of  the  depositions  taken  on  the 
part  of  the  plaintifi'. 

We  have  examined  the  record,  and  think  that  the  action 
of  the  court,  in  overruling  the  motions  to  suppress,  worked 
no  harm  to  the  defendant  The  portions  of  the  depositions 
objected  to  consist,  in  the  main,  in  conversations  of  the 
plaintiff  and  his  wife  with  Evdeth^  a  witness  who  assisted 
in  sending  the  bonds  from  Chicago.  These  conversations 
do  not  tend  to  establish  or  contradict  any  material  fact  in 
dispute,  in  any  manner  affecting  the  merits  of  the  case. 

The  evidence,  which  is  made  a  part  of  the  record,  tends 
to  show  that  the  plaintiff*  enlisted  as  a  soldier  in  the  army  of 
the  United  Statesy  in  Lockport,  Niagara  county.  New  Yorky  in 
September^  1864,  and  received,  as  a  bounty  from  that  county, 
two  hundred  dollars  in  cash  and  the  bonds  described  in  the 
complaint,  which  bonds  were  immediately  sent  by  express  to 
the  plaintiff's  wife,  Hannah  Stackj  at  Chicago^  Illinois.  In 
Julyy  1865,  the  plaintiff  was  mustered  out  of  the  service, 
near  Albany y  New  Yorky  and  arrived  home  in  Chicago  on  the 
16th  of  that  month.  A  few  days  before  the  plaintiff  got 
home,  his  wife  appeared  at  the  provost  marshal's  office  in 
ChicagOy  and  after  a  conference  with  Captain  JameSy  the 
provost  marshal,  she  was  referred  by  him  to  the  witness 
Eodethy  then  a  clerk  in  the  office,  with  a  request  that  he 
attend  to  her  business.  She  then  exhibited  to  Evdeth  a 
paper  purporting  to  be  a  telegram  from  her  husband,  James 
Stacky  from  number  64,  Montgomery  street,  Albany y  New  Yorky 
directing  her  to  send  those  bonds  to  Albany y  New  Yorky  64 
Montgomery  street.  She  handed  Eveleth  two  bonds,  answer- 
ing tibe  description  of  those  in  the  complaint  referred  to, 
who,  thereupon,  inclosed  them  properly  and  directed  the 
package  "To  James  Stocky  64  3IorUgomery  street,  Albany y 
New  York,'*    He  also  indorsed  on  the  back  of  the  package 
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the  amount  inclosed,  and  the  words  ^^From  Mrs.  Hannah 
Stackj  Chicago,  lUinois"  He,  at  the  same  time,  wrote  a 
letter,  in  the  name  of  Hannah  Stocky  to  be  sent  by  mail, 
informing  James  Stack  of  the  transmission  of  the  bonds  by 
express,  and  addressed  the  letter  to  ^^  James  Stack,  64  Mont- 
gomery  street,  Albany,  New  York"  On  the  11th  of  July, 
John  leaving,  then  receiving  clerk  of  the  Untied  States  Ex- 
press  Company  at  Chicago,  received  the  package  and  gave  a  re- 
ceipt therefor,  in  which  that  company  undertook  to  forward 
the  package  to  the  nearest  point  reached  by  it,  and  that  the 
company  should  only  be  liable  as  forwarders.  The  United 
States  Express  Company  carried  the  package  to  Buffalo,  New 
York,  (the  end  of  the  line,)  and  there  delivered  it  to  the 
appellant.  The  package  reaohed  Albany,  New  York,  on  the 
14th  of  July,  1865,  and  was  there  delivered,  by  the  duly 
authorized  agent  of  the  defendant,  on  the  15th,  (the  next 
day,)  to  a  man  representing  himself  to  be  James  Stack, 
under  these  circumstances:  On  the  day  of  its  arrival,  the 
delivery  agent  of  the  company  called  with  it  at  64  Mont' 
gomery  street,  which  was  a  hotel,  or  boarding  house,  kept 
by  LUUs,  and  there  found,  on  inquiry,  that  Stack  was  not  then 
in,  whereupon  the  package  was  returned  to  the  defendant's 
office.  On  the  morning  of  the  15th  of  Jidy,  a  man  called 
at  the  office,  representing  himself  to  be  James  Stack,  and 
showed  the  agent  a  letter  purporting  to  come  from  Hannah 
Stack,  from  Chicago,  informing  him  {Stack)  that  the  bonds 
had  been  sent  by  express.  He  was  informed  by  the  agent 
that  he  must  get  some  one  to  identify  him — ^that  the  letter 
was  not  enough.  The  man  left  the  office,  and  shortly  after 
returned  with  LUlis.  The  agent  was  unacquainted  with 
the  latter,  and  required  some  one  known  to  him  (the  agent) 
to  be  brought  to  vouch  for  lAUis.  Slevin  was  then  brought 
in,  who  was  known  to  the  agent  to  be  a  reliable  man. 
Slemn  did  not  know  Stack,  and  so  informed  the  agent,  but 
did  know  IdUis,  and  represented  him  to  the  agent  as  all 
right  and  reliable.  The  agent  then  asked  lAUis  whether 
the  man  with  him  was  James  Stack,  and  LiUis  replied  that 
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he  was,  and  was  staying  at  his  (LiUis^)  bouse.  Lillis  was 
asked  no  other  qu.estion  and  gave  no  other  information. 
The  man  calling  himself  Stack  was  asked  by  the  agent,  in 
the  presence  of  LiUiSj  wha1»  the  package  contained,  and  the 
man  replied  that  it  contained  a  bond  for  $500,  and  one  for 
$300,  Niagara  county  war  bonds,  and  was  from  his  wife, 
Hannah  Stacks  fropi  Chicago.  The  agent  thereupon  deliv- 
ered the  package  to  the  supposed  Stack.  The  person  to 
whom  the  package  was  delivered  was  not  the  real  James 
Stacky  but  a  swindling  pretender,  who  had  doubtless  sent 
the  false  dispatch  to  StacKs  wife.  The  appellee  did  not 
send  the  dispatch  which  his  wife  got,  nor  had  he  any 
knowledge  of  its  being  sent  IMis  had  no  other  knowledge 
or  information  about  the  pretender  than  this:  About  a 
week  or  ten  days  before  the  package  was  delivered,  a  man 
came  to  his  house  and  said  his  name  was  James  Stacky  and 
that  he  was  a  soldier,  stopping  at  the  barracks,  then  located 
between  Troy  and  Albanj/j  and  asked  permission  of  LUlis 
for  a  room  to  write  a  letter  to  his  wife,  which  was  given. 
After  the  letter  was  written,  he  asked  Lillis  for  his  address, 
which  was  given  thus :  ^^  James  LiUiSy  64  Montgomery  street, 
Albany y  New  York'*  Stack  said  he  would  have  a  letter  ad- 
dressed to  him  at  LUUs*  house,  and  requested  that  if  it 
came  it  should  be  kept.  After  that  he  called  occasionally 
at  Lillis*  house  and  took  meals,  up  to  the  time  the  package 
came ;  and,  in  the  meantime,  a  letter  came  to  LiUi^  house 
for  him,  and  he  stated  to  LiUis  that  the  letter  came  from 
his  wife,  and  informed  him  of  the  sending  of  a  package  by 
express.  The  a.gent  of  the  express  company,  at  the  time 
he  delivered  the  package,  was  not  aware  of  the  nature  or 
extent  of  LiUis^  knowledge  and  acquaintance  with  the  pre- 
tender, nor  did  he  ask  any  question  or  make  any  effort  to 
acquire  such  information. 

It  is  claimed,  that  admitting  the  liability  assumed  by  the 
appellant  to  be  that  of  a  common  carrier,  yet  that  such  lia- 
bility terminated  when  the  package  was  taken  to  64  Mont- 
gowjery  street,  and  thereafter  the  appellant  was  only  bound 
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to  ordinary  diligence  in  keeping  the  package  for  the  owner. 
It  is  also  urged  that  the  contract  entered  into  between  the 
plaintiff  and  the  United  States  Express  Company  is  to  gov- 
ern in  fixing  the  liability  of  the  appeUant. 

It  is  not  necessary,  for  the  determination  of  this  case, 
that  we  should  pass  upon  either  of  these  propositions.  For 
in  any  event  the  liability  of  the  company  could  not  be  less 
than  that  of  a  warehouseman. 

In  Devereux  et  al.  v.  Barclay  et  alj  2  Bar.  &  Aid.  702, 
it  was  held  that  trover  will  lie  for  the  mis-delivery  of 
goods  by  a  warehouseman,  although  such  mis-delivery  has 
occurred  by  mistake  only.  Nor  will  a  delivery  on  a  forged 
order  protect  the  warehouseman.  Lubbock  v.  IngliSy  1 
Starkie  104,  (2  En.  Com.  L.  215.) 

The  court  below  found,  under  the  facts,  that  there  was  a 
want  of  ordinary  diligence  on  the  part  of  the  company  in 
the  delivery  of  the  package.  We  think  the  evidence  justi- 
fies this  conclusion.  But  we  are  not  inclined  to  apply  this 
rule  to  the  delivery  of  goods  entrusted  to  warehousemen 
and  others  in  like  condition.  There  must  be  a  delivery  to 
the  right  person.  It  is  always  in  the  power  of  the  person 
having  the  goods  in  charge  to  identify  the  owner.  If  he 
suffer  himself  to  be  imposed  on,  it  is  his  own  fault. 

The  judgment  is  affirmed,  with  cost8,?jand  three  per  cent. 
damages. 

J.  M.  La  ItuCy  for  appellant. 

J.  A.  Steiny  for  appellee. 


^- 


Tbout  and  Another  v.  Pappenheimer  and  Others. 

APPEAL  from  the  Johnson  Common  Pleas. 
Bay,  J. — ^The  reversal  of  this  case  is  asked  for  upon 'the 
evidence.    We  have  carefully  examined  it,  and  do  not  feel 
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at  liberty  to  disturb  the  fmding.  The  question  made  by 
the  appellants,  as  to  whether  a  partnership  actually  existed 
between  themselves,  rendering  them  both  liable,  bb  part- 
ners, to  the  appellees,  is  not  free  from  doubt;  but  there  was 
evidence,  which  taken  together  with  the  testimony  that  the 
partner,  who  it  seems  is  alone  req>ondble,  himself  ordered 
a  notice  of  the  dissolution  of  the  firm  to  be  published,  and 
his  own  admissions,  would  authorize  such  a  conclusion,  if 
the  evidence  of  the  appellants  was  not  believed  by  the 
judge  to  whom  the  case  was  submitted. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

8.  P.  Howe  and  D.  W.  JBbwe,  for  appellants. 

T.  W.  WodeTiy  D.  D.  Bania  and  C.  Byfidd,  for  appellees. 


Ellison  v.  Wisehart  and  Others. 

4 

Statvtb  or  Frauds. — A  haTing  a  claim  against  B  for  goods  sold,  C,  by  a 
parol  agreement  between  him  and  A^  assomed  the  payment  of  the  debt, 
and  the  same  was  charged  to  C.  B  had  no  knowledge  of  the  arrange- 
ment, and  it  did  not  appear  that  he  was  discharged  by  A  Arom  the  debt, 
or  that  his  accoont  was  credited. 

ffeldf  that  the  promise  of  C  was  a  collateral  one,  and  within  the  statute  of 
frauds. 

APPEAL  from  the  Madison  Common  Pleas. 

Gregory,  J. — ^This  suit  was  commenced  by  the  appellees 
against  the  appellant,  before  a  justice  of  the  peace,  on  an 
account  for  divers  items  of  goods  sold  and  delivei^d.  Tlie 
case  was  appealed  to  the  Common  Pleas.  Trial  by  the  court; 
finding  for  the  plaintiffs ;  motion  for  a  new  trial  overruled 
and  judgment.    The  evidence  is  in  the  record. 

She  goods,  the  price  of  which  is  sued  for,  were  sold  and 
delivered  by  the  plaintiffi  to  Susannah  Mlison,  the  defend- 
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anfs  mother.  There  is  a  conflict  in  the  testimony  as  to  the 
defendant's  promise.  But  the  strongest  evidence  against 
him  is  that  of  Jackson  Wisehart,  one  of  the  plaintiffs.  Over 
the  objection  and  exception  of  the  defendant,  the  witness 
testified  as  follows :  "After  this  bill  of  goods  was  bought, 
defendant  came  to  our  store,  some  time  in  AprUy  can't  tell  the 
day,  and  wanted  to  see  the  amount  of  goods  the  old  lady  had 
bought,  and  to  see  the  books.  I  showed  him  the  books. 
After  he  examined  them,  he  remarked  that  she  had  bought 
pretty  largely,  and  rather  intimated  that  the  thing  stood 
doubtful  about  our  getting  our  pay.  I  replied,  ^IsaaCy  we 
have  sold  these  goods  to  the  old  lady  in  good  faith,  and  if 
there  is  any  doubt  about  our  getting  our  pay  for  them,  I 
want  to  know  it.  You  have  already  intimated  to  me  that 
the  thing  stands  a  little  doubtfnl,  and  I  am  now  going  to 
proceed  and  make  myself  safe  if  I  can.'  Defendant  replied, 
*  How  are  you  going  to  doit?'  Says  I,  *I  am  going  to 
enter  suit  on  the  old  lady  immediately.'  Defendant  said, 
^  I  do  not  want  you  to  do  that,  as  I  have  means  in  my  hands, 
and  it  may  have  a  tendency  to  make  the  old  lady  worse.' ' 
*Well,'  says  I,  ^IsaaCj  I  will  make  you  a  proposition.  If 
vou  will  assume  this  debt  of  one  hundred  and  four  dollars 
and  seventy-seven  cents,  and  let  me  charge  it  to  you,  I  will 
let  the  old  lady  alone,  and  wait  with  you  tiU  Christmas  for 
the  money.'  Defendant  hesitated.  I  again  repeated,  that  I 
should  immediately  take  steps  to  make  myself  safe.  De- 
fendant said,  *  You  may  charge  it  to  me,  and  I  will  pay.'  I 
charged  the  account  to  defendant." 

Two  objections  were  made  in  the  court  below  to  this  evi- 
dence. 1.  That  it  did  not  tend  to  prove  the  items  in  the 
account  filed  as  the  cause  of  action.  2.  Tliat  i(  was  a 
promise  to  pay  the  debt  of  another,  and  was  vgid  under 
the  statute  of  frauds,  not  being  in  writing. 

The  solution  of  the  last  objection  will  dispose  of  the  first. 
It  is  clear  that  the  promise  of  the  defendant  was  collateral 
and  within  the  statute,  unless  Susannah  Ellison  was  dis- 
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charged  from  her  liability  to  the  plaintifts.  She  was  not 
present,  and  in  nowise  participated  in  the  an^angement. 
She  had  no  loiowledge  of  it.  It  does  not  appear  that  she 
was  discharged  or  the  account  against  her  credited. 

In  Waggoner  v.  Gray^  2  Hen.  &  Mun.  608,  A,  being  in- 
debted to  B,  who  owed  C,  at  the  request  of  B,  verbally 
promised  0  to  pay  him  the  debt  due  from  B  to  him,  but  C 
did  not  discharge  B.  Held^  that  A's  promise  to  C  was  only 
a  collateral  undertaking,  and  void  under  the  statute  of 
frauds. 

The  defendant  could  not  make  Susannah  his  debtor  by  a 
voluntary  assumption  of  her  debt  to  the  plaintifis.  How 
could  she,  in  a  suit  by  the  plaintifis  against  her  for  this 
account,  set  it  up  as  a  defense  to  her  liability  to  them  ? 
The  plaintiffs  did  not  release  her  in  terms.  If  she  was 
released,  it  was  the  result  of  the  arrangement,  and  not  of 
any  agreement  on  the  part  of  the  plaintiffs.  It  is  true,  the 
plaintifis  were  threatenmg  immediate  suit,  and  agreed  to 
let  her  alone,  and  wait  with  the  defendant  until  Christmas. 
But  this  was  no  release. 

Mr.  Parson  states  the  rule  thus :  ^^It  is  quite  certain,  as 
has  been  said,  that  the  party  for  whom  the  promise  has 
been  made  must  be  liable  to  the  party  to  whom  it  is  made ; 
and  it  is  equally  necessary  that  he  continue  liable  after  the 
making  of  the  promise.  In  other  words,  the  promise  of 
the  party  undertaking  must  not  have  the  effect,  prior  to  its 
performance,  of  discharging  the  party  originally  liable. 
Thus,  if  goods  have  been  furnished  by  B  to  C,  and  charged 
to  the  latter,  and  A  now  becoimes  responsible  for  them,  and 
B  thereupon  discharges  C,  looking  to  A  only,  and  does  this 
with  the  knowledge  and  consent  of  the  parties,  this  promise 
of  A  is  to  be  regarded  as  an  original  promise,  by  way  of 
substitution  for  the  promise  of  0,  which  it  satisfies  and  dis- 
charges, and  not  as  collateral  to  the  promise  of  C."  3 
Par.  Con.  21,  22  and  28,  6th  ed.  "The  mutual  assent 
*of  all  the  three  parties  seems  to  be  necessary  to  make 
lit  an  effectual  novation  or  substitution ;  for  so  long  as  the 
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debtor  has  made  no  promise,  or  come  under  no  obligation 
to  the  party  in  whose  favor  the  order  is  given,  it  is  a  mere 
mandate  which  the  creditor  may  revoke  at  his  pleasure." 
1  Par.  Con,  220,  5th  ed. 

In  the  case  at  bar,  the  plnintiffs  might,  at  any  time  before 
the  assent  of  Susannah  was  given  to  the  arrangement,  have 
disregarded  this  voluntary  assumption  of  the  defendant, 
and  have  sued  on  the  original  promise.  This  suit  can  only 
be  maintained  on  the  ground  of  a  substitution  of  one' 
debtor  for  another. 

The  statute  of  frauds  and  perjuries  was  enacted  for  the 
purpose  of  protecting  parties,  in  certam  classes  of  cases, 
from  having  their  rights  affected  by  parol  testimony,  and 
thereby  preventing  frauds  and  perjuries.  It  cannot  be 
denied  that  the  case  at  bar  is  a  strong  illustration  of  the 
importance  of  such  a  statute.  There  were  some  six  persons 
present  at  the  interview  between  the  plaintiffs  and  the  de- 
fendant, at  the  time  of  the  making  of  the  alleged  promise. 
Three  of  them  sustain  the  plaintiffs'  version  of  it;  the 
other  three  give  an  entirely  different  account  of  the  trans- 
action. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial,  and  for  further 
proceedings. 

J.  A.  Harrison,  for  appellant 

J.  JDaviSj  for  appellees. 


Thb^  Boabb  of  Commissionbrs  of  Mokgan  County  v.  Johnson 

and  Another. 

Paupers. — Msdical  Sektices. — Where  a  physician  was  employed  by  a 
township  tmstce  to  attend  a  pauper  in  his  last  sickness,  it  was  held  that 
«  charge  for  rcmoTlng  a  large  tumor  after  death,  so  that  the  body  could 
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bo  placed  in  an  ordinary  coffin^  was  not  within  the  employiDent,  and 
that  the  action  of  tho  county  board,  in  refusing  an  allowanco  fo*  the 
serrice,  was  final. 

APPEAL  from  the  Morgan  Circuit  Court. 

GREaoRT,  J. — The  appellees  filed  their  claim  for  medical 
services  rendered  to  a  poor  person,  on  the  employment  of 
the  trustee  of  Jackson  township.  One  item  of  the  cljum 
was  for  removing  a  tumor  after  the  death  of  the  pauper. 
The  appellant  refused  to  allow  the  claim  for  this  item,  and 
the  appellees  appealed  to  the  court  below. 

The  evidence  shows  that  the  appellees,  who  are  physi- 
cians, were  employed  by  the  trustee  to  attend  the  pauper 
during  his  last  illness ;  that  the  patient  died  from  the  effects 
of  a  large  tumor  in  his  side ;  that  after  the  death,  it  was 
found  that  the  body  could  not  be  placed  in  a  coflan  of  the 
ordinary  shape ;  that  to  enable  the  body  to  be  thus  encased, 
the  attending  physicians  removed  tho  tumor. 

The  appellant  offered  to  prove,  on  the  trial,  that  a  box 
coffin  could  have  been  made,  to  look  as  well  as  one  of  the 
ordinary  shape,  at  the  same  expense,  which  would  have 
received  the  body  in  the  condition  it  was  before  the  removal 
of  the  tumor.  This  evidence  was  ruled  out,  and  is  one  of 
the  grounds  relied  on  for  a  new  trial  in  the  court  below. 

.The  questions  argued  by  counsel  are :  1.  Did  the  general 
employment  of  the  appellees,  by  the  trustee,  extend  beyond 
the  death  of  the  pauper  ?  2.  If  it  did,  was  it  competent 
for  the  appellant  to  prove  that  the  body  could  have  been 
buried  in  a  box  coffin  as  well  as  in  one  of  the  ordinary 
shape  ? 

The  answer  to  the  first  question  will  dispose  of  the  last. 
If  the  employment  extended  to  and  embraced  the  act  done, 
then,  the  appellees  are  entitled  to  compensation.  If,  how- 
ever^  the  act  was  voluntary,  and  not  under  the  employment, 
then  the  action  of  the  board  of  commissioners  was  final, 
^nd  no  appeal  would  lie  to  the  court  below. 

Jn  the  opinion  of  this  court,  the  employment  did  not  ex- 
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tend  beyond  the  death  of  the  pauper,  and  the  determina- 
tion of  the  appellant  was  final. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial,  and  for  further 
proceedings. 

W.  jR.  Harrison  and  W.  S.  Shirley^  for  appellant. 

C  -K  McNuit,  for  appeltees. 


McElpatbick  v.  Coffroth. 

Bill  of  Ezceftioks. — Time  of  Filinq. — Where  final  judgment  has  "beem 
rendered  in  a  cause,  and  time  is  given  beyond  the  term  to  prepare  a  bill 
of  exceptions,  the  court  has  no  power,  at  a  subsequent  term,  to  make  an 
order  extending  the  time  for  filing  the  bill,  unless  sofme  sufficient  ground 
1)6  shown  to  amend  the  record. 

APPEAL  from  the  Huntington  Common  Pleas. 

Ray,  J. — The  only  errors  relied  upon  for  a  reversal  of 
this  case  are  presented  by  what  purports  to  be  a  bill  of  excep- 
tions. It  is  objected,  by  the  appellee,  that  this  paper  forms  no 
part  of  the  record.  Time  was  given  to  prepare  a  bill  of  excep- 
tions until  the  third  day  of  the  next  term  of  the  court.  On 
the  third  judicial  day  of  the  next  term,  the  court,  on  its 
own  motion,  and  without  any  cause  shown  of  record,  made 
an  order  giving  the  appellant  until  the  fifteenth  day  of  the 
following  month  to  prepare  said  bill.  We  have  heretofore 
ruled  that  no  such  extension  of  time  can  be  given,  unless 
upon  notice  to  the  adverse  party.  Sherman  et  al.  v.  Crotkers^ 
25  Ind.  417.  The  paper  filed  recites  that  the  parties  were 
both  present  in  court.  Upon  this  phase  of  the  subject 
we  have  not  ruled,  but  it  seems  to  us  to  present  a  serious 
question,  whether,  when  the  time  has  been  fixed  by  the  court, 
and  the  final  judgment  has  been  entered  and  the  term  of 
court  has  passed,  the  jurisdiction  of  the  court  to  grant  any 
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new  extension  of  time  has  not  ceased.  The  statute 
requires  that  an  exception  to  a  decision  of  the  court  must 
be  taken  at  the  time  the  decision  is  made,  but  time  may  be 
given  to  reduce  the  exception  to  writing,  but  not  beyond 
the  term,  unless  by  special  leave  of  the  court.  The  re- 
quirement that  the  exception  be  taken  at  the  time  the 
ruling  is  made,  is  in  accordance  with  the  common  law.  2 
Tidd's  Prac.  863.  Our  statute  clearly  implies  that  while  time 
may  be  given,  in  all  cases,  to  reduce  the  exception  to 
writing  during  the  term,  yet  there  should  be  some  special 
and  sufficient  reason  for  extending,  in  any  case,  the  liberty 
beyond  the  term  of  the  court.  While,  therefore,  we  do  not 
decide  whether  or  not  it  be  within  the  power  of  the  judge, 
when  such  liberty  has  been  given  in  any  special  case,  to 
grant  a  new  extension  of  time  before  the  expiration  of  the 
date  limited,  and  while  the  court  is  in  session  at  a  subse- 
quent term,  we  do  not  regard  it  as  unreasonable  to  require 
that  when  such  leave  is  granted  there  should  at  least  be  a 
showing  of  record,  that  we  may  judge  whether  there  ex- 
isted any  reasonable  cause  for  the  exercise  of  such  a  power, 
if  we  should  consider  it  possessed  by  the  court.  It  is  most 
important  to  secure  accuracy  in  a  bill  of  exceptions,  and  to 
that  end  the  bill  should  be  prepared  and  presented  while 
the  matter  is  clear  in  the  memory  of  the  court  and  counsel. 
We  cannot  regard  the  paper  in  the  record  as  a  bill  of 
exceptions,  and  must  therefore  affirm  the  judgment,  with 
costs. 

ON  PETITION  FOR  REHEARING. 

Ray,  J. — ^In  this  case  we  had  ruled  that  when  the  time 
within  which  a  bill  of  exceptions  was  to  be  presented  had 
been  fixed  beyond  the  term  of  the  court,  by  special  leave, 
that  such  time  could  not  be  again  extended  after  final 
judgment  and  the  close  of  the  term,  without  cause  shown, 
of  the  sufficiency  of  which  we  must  be  enabled  to  judge 
from  the  record.  Desiring-  not  to  determine  any  question 
beyond  the  one  presented  by  the  record,  we  declined  to 


NOVEMBER  TEEM,  1867. 


MeEUktrick  *.  Coffrotb. 


4     :    •*, 


decide  whether,  even  upon  reasonable  cause  shown,  any 
power  existed  in  the  court,  under  such  circumstances,  to 
extend  the  time  for  presenting  the  bill  of  exceptions. 

An  earnest  petition  for  rehearing  has  been  filed,  and  the 
rule  urged  upon  our  attention  that  we  must  presume  in 
favor  of  the  action  of  the  court  below,  and  that  the  record 
need  not  sustain  that  action  where  there  exists  a  discre- 
tionary power  in  the  court  to  act.  It  has,  perhaps,  resulted 
in  this  as  in  other  cases,  where  a  court  reaching  a  conclu- 
sion in  regard  to  the  point  involved,  and  not  desiring  to  decide 
any  question  beyond,  has  hesitated  to  state  the  full  ground  of 
the  decision,  realizing  that  the  reason,  if  fully  stated,  would 
solve  questions  not  presented  for  its  consideration.  Since 
the  opinion  was  pronounced  in  this  cause,  other  cases  have 
required  a  xjonsideration  of  the  same  subject,  and  it  has 
accordingly  been  ruled,  in  Albaugh  et  al.  v.  JameSy  postj 
p.  898,  that  if  the  bill  of  exceptions  was  signed  by  the 
judge  within  the  time,  it  was  sufficient,  although  not  filed 
with  the  clerk.  The  party  excepting  is  required  to  reduce 
the  exception  to  writing  within  the  time  limited,  and  upon 
doing  this,  and  presenting  it  to  the  judge  for  his  signature, 
his  duty  is  discharged.  It  was  very  plainly  intimated,  in 
Vanness  v.  Bradley  et  alj  postj  p.  888,  that  the  control  of 
the  court  over  any  case  ended  with  the  final  judgment 
and  the  adjournment  of  the  court,  except  only  so  far  as  the 
statute  had  authorized  the  judge  to  reserve  a  right  for  a 
fixed  period  to  sign,  or  refuse  to  sign,  a  bill  of  exceptions. 

To  put  at  rest  all  doubts,  we  now,  in  overruling  the  peti- 
tion for  a  rehearing  in  this  case,  decide  that  when  a  judge 
has  exercised  the  power  conferred  by  statute,  and  extended 
by  special  leave  the  time  for  preparing  a  bill  of  exceptions 
beyond  the  term,  and  has  rendered  judgment  and  adjourned 
his  court,  his  power  to  make  any  new  order  in  the  case  has 
ceased,  unless  some  sufficient  ground  be  shown  to  amend 
the  record. 

J.  L.  Wordenj  J,  Morris  and  J*.  A.  Fay^  for  appellant. 

J.  A.  Coffrcih^  for  appellee. 
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The  Bellefoktainb  Railway  Company  v.  Suman. 

Railboadb. — ^LxABiLiTT  FOB  Ahocau  KILLED. — ^In  a  oomplaint  to  reeover 
of  a  railroad  company  the  Talne  of  animals  killed  by  its  can,  ii  ia  not 
enfficient  to  ayer,  generally,  that  the  road  was  not  securely  fenced  in,  &c., 
without  connecting  the  want  of  snch  fence  with  the  iigury,  by  an  aver^ 
ment  that  the  road  was  not  so  fenced  at  the  place  where  the  animals 
entered  upon  it. 

APPEAL  from  the  Madison  Circuit  Court. 

Frazbb,  C.  J. — ^The  errors  complaiued  of  are :  1.  That  a 
demurrer  to  the  complaint  was  overruled.  2.  That  a  de- 
murrer to  the  answer  was  sustained. 

The  complaint  was  to  recover  for  sheep  of  the  plaintiff^ 
killed  by  the  defendant's  cars.  It  was  averred  that  ^'at  the 
time  of  the  killing  of  said  sheep  said  railway  was  not 
securely  fenced  in,  and  said  £ence  properly  maintained  by 
said  company."  It  is  argued  that  it  does  not  appear  from 
this  averment  that  the  railway  was  not  securely  fenced  at 
the  place  where  the  animals  entered  upon  it.  It  is  not  to 
be  questioned  that  the  complaint  would  be  true,  though  the 
railroad  were  securely  fenced  where  the  animals  entered 
upon  it,  and  for  many  miles  in  either  direction  from  that 
pointy  if  it  was  not  so  fenced  at  some  remote  place.  Is  this 
sufficient  ?  Need  there  be  no  connection  whatever  between 
the  absence  of  a  secure  fence  and  the  fact  that  the  animals 
were  found  upon  the  railroad?  It  has  never,  we  believe, 
been  so  held  by  this  court,  nor  indeed  does  the  appellee 
attempt  to  maintain  that  proposition  in  argument  in  this 
case.  The  contrary  was  taken  for  granted  by  us  in  Th 
Indianapolis  and  Cincinnati  BaUroad  Co.  v.  Adkins^  23  Ind. 
340,  and  we  think  that  such  is  the  most  reasonable  inter- 
pretation of  the  statute.  The  act  makes  the  railroad  com- 
pany liable  for  animals  killed  by  its  cars,  without  proof  of 
negligence,  if  the  railroad  is  not  securely  fenced.  This 
statute  rests  upon  the  reason  that  human  life  is  put  in  con- 
stant peril  unless  i^ailroads  are  protected  by  fences  from  the 
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approach  of  animals  runniDg  at  large,  as  they  are  custom- 
arily permitted  to  do  by  our  people.  Upon  this  ground  alone 
have  tho  courts  been  able  to  maintain  the  validity  of  this 
statute  as  against  railroads  existing  under  charters  not  .im- 
posing the  duty  of  maintaining  fences,  as  a  poUce  regula- 
tion, for  the  protection  of  the  lives  of  travelers.  Incident- 
ally the  liability,  which  is  penal,  inures  to  the  benefit  of  the 
owner  of  the  animals  killed  or  injured,  but  this  is  merely 
incidental.  It  was  competent  for  the  legislature  to  give  the 
penalty  to  the  owner  of  the  property,  and  it  was  wise  to  do 
so,  as  that  would  best  secure  the  leading  purpose  of  the  act, 
the  fencing  of  railroads,  in  consequence  of  the  promptness 
with  •which  suits  therefor  would  be  likely  to  be  prosecuted. 
Kor  is  it  improbable  that  this  incident  of  the  act  may  have 
somewhat  commended  it  to  legislative  favor,  in  view  of  the 
habit  of  the  people,  in  earlier  times  more  common  than 
now,  of  allowing  domestic  animals  to  run  at  large.  But 
when  the  want  of  a  fence  has  no  connection  with  the  fact 
that  the  animal  is  upon  the  railroad  track,  as  when  it 
entered  by  breaking  down  or  leaping  over  a  suflELcient 
fence,  the  peril  thereby  caused  to  travelers,  and  the  injury 
to  the  animal,  do  not  result  from  the  failure  to  miaintain  a 
fence,  and  it  is  not  reasonable  to  believe  that  the  legislature 
intended,  in  such  a^case,  to  inflict  a  penally  upon  the  rail- 
road company,  or  give  compensation  to  the  owner  of  the 
animal  injured,  jnerely  because  at  some  remote  place  upon 
the  line  of  the  railroad  no  sufficient  fence  was  maintained. 
We  have  many  railroads  in  Indiana  which  terminate  in 
adjoining  states,  and  some  which  extend  across  adjoining 
states  into  those  more  remote,  and  under  our  laws  they 
might  reach  even  across  the  continent  from  ocean  to  ocean. 
Was  it  intended  to  inflict  a  penalty  in  Indiana  for  a  failure 
to  fence  that  portion  of  the  appellant's  railroad  which  lies 
in  the  State  of  Ohiof  OrmRandolph  county  for  a  failure  to 
fence  in  Marion  county?  Why  not?  The  language  of  the 
act  is  so  general  as  not,  by  its  terms,  to  forbid  so  broad  a 
construction,  and  it  can  be  restricted  only  for  the  reason 
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that  it  is  a  highly  penal  statute;  that  the  legislative  purpose 
and  intent,  supposed  always  to  he  just,  unless  that  is  impos- 
sible, is  fully  accomplished,  without  violence  to  the  lan- 
guage employed,  by  a  narrower  interpretation;  and  so 
broad  a  construction  would  result  in  consequences  so  absurd 
and  unjust  that  the  courts  are  compelled,  by  the  respect 
which  is  due  to  the  legislative  department,  to  assume  that 
it  did  not  so  intend.  Many  cases  in  this  State,  and  in 
others  having  a  like  statute,  rest  upon  this  principle,  and 
without  it  could  not  be  maintained.  Thus:  that  where,  by 
reason  of  the  owner  of  the  animals  injured,  who  was  a  con- 
terminous proprietor,  having  failed  to  make  the  fence  ac- 
cording to  contract  with  the  railroad  company,  they  got 
upon  the  road,  he  cannot  recover.  Tare  Haute  and  Rich- 
.  mond  Railroad  Co,  v.  Smithy  16  Ind.  102.  Nor  his  tenant 
as  to  gates  or  bars  at  private  farm  crossings ;  Indianapolis^ 
^c.  Railroad  Co.  v.  Shimer^  17  Ind.  295;  Cincinnati,  Hamil'- 
ion,  ^c,  Railroad  Co.  v.  Waterson,  4  Ohio  St.  424.  Nor  a 
third  person  trespassing  upon  the  lands  adjoining  such 
gates  or  bars;  Indianapolis^  ^c,  Railroad  Co.  v.  AdkinSy  23 
Ind.  840.  Nor  if  the  injury  occurred  where  the  road  ought 
not  to  be  fenced,  as  at  a  mill  yard ;  Indianapolis,  ^c.  Rail- 
road  Co.  v.  Kinney,  8  Ind.  402 ;  or  a  street  crossing ;  La- 
fayette, ^c.  Railroad  Co.  v.  Shriner,  6  Ind.  141.  But  we 
need  not  multiply  citations. 

In  the  cases  contemplated  by  the  statute,  the  failure  to 
maintain  a  sufficient  fence  is  taken  as  the  equivalent  of 
negligence  in  the  management  of  the  train  as  the  cause  of 
the  injury.  If  the  case  stated  by  the  complaint  is  not 
within  the  statute,  and  negligence  is  not  alleged,  the  com- 
plaint cannot  be  good.  The  complaint  being  bad,  of  course 
the  answer  was  good  enough  for  it. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  sustain  the  demurrer  to  the 
complaint. 

J.  A.  Harrison,  for  appellant. 

M.  S.  Robinson,  for  appellee. 
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Mitchell  v.  Allison.  i«  406| 

Etidekcb. — Damaqibs. — It  is  not  competent  to  ask  a  witness  what  damages 
resulted  from  the  omission  of  a  party  to  do  an  act  he  had  contracted  to 
do.  Tho  witness  should  state  the  faots,  from  which  the  court  or  jury  may 
determine  the  damages  under  the  legal  rules  gorerning  the  case. 

IvsTAucnoss. — ^The  Supreme  Court.,  in  reviewing  the  instructions  given  by 
the  court  below  to  the  jury,  will  look  at  all  the  instructions  upon  the 
same  subject^  and  if  the  instructions  taken  together  present  the  law  cor- 
rectly, the  judgment  will  not  be  roTersed,  though  a  single  instruction, 
standing  alo^e,  might  seem  to  be  incorrect. 

APPEAL  from  the  Warren  Common  Pleas. 

Gbegory,  J. — Allison  sued  MUchell  on  a  note  and  an  ac- 
connt.  The  complaint  is  in  two  paragraphs,  the  first  on 
the  note,  and  the  second  on  the  account.  The  defendant 
answered  in  four  paragraphs.  The  plaintiff  replied  in  three. 
The  pleadings  on  the  part  of  the  plaintiff  aver,  that  in 
JunCf  1866,  AJUson  sold  Mitchell  a  farm,  partly  timber  and 
partly  prairie  land,  for  $10,700;  that  the  former  executed 
his  title  bond  to  the  latter  for  a  deed  upon  full  payment  of 
the  purchase  money;  that  Mitchell  executed  his  notes  for  a 
part  thereof  and  secured  them  by  a  mortgage  on  the 
premises;  that  among  the  notes  there  was  one  for  $5,751  58, 
due  October  1st,  1866;  that  Allison  was  indebted  to  various 
parties,  and  that  Mitchell  paid  these  debts  and  obtained 
credit  therefor,  on  the  note  for  the  last  named  sum ;  that  on 
the  date  of  the  note  in  suit,  Mitchell  and  AUison  had  a  set- 
tlement, at  which  time  all  that  the  former  had  paid  out  for 
the  latter  was  credited  on  the  note  of  $5,751  58;  that,  upon 
calculation,  a  balance  of  some  $1,100  was  found  duo  to 
AUison;  that  Mitchell  then  made  a  payment  of  some  $800, 
and  retained  some  $126  to  pay  taxes,  and  executed  the  note 
in  suit  for  the  balance  due  from  him  to  AUison;  that  since 
the  giving  of  the  note,  Mitchell  became,  and  was,  indebted  to 
AUison  in  the  sum  of  $186  50  for  hay,  &c.,  sold  and  deliv- 
ered by  the  latter  to  the  former.  The  pleadings .  on  tho 
part  of  the  defendant  admit  the  note  and  the  account  sued 
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on,  but  aver  payment  of  the  account,  a  set-off  of  eome 
$1,800,  a  failure  of  consideration  as  to  the  note,  and  fraud 
in  the  sale  of  the  timber  land,  in  false  representation  as  to 
the  timber  thereon,  and  the  number  of  rails  then  split  and 
in  the  woods. 

The  answer  was  in  confession  and  avoidance.  The  plain- 
tiff replied  by  the  general  denial  and  two  special  replica- 
tions, averring  that  an  item  of  some  $644,  in  the  set-off,  had 
been  included  in  the  settlement  when  the  note  in  suit  was 

« 

given,  and  that  the  defendant  well  knew  all  the  facts  as  to 
the  timber  land  when  he  purchased  it. 

On  the  trial,  the  principal  matters  in  dispute  were  the 
item  of  $644,  called  the  George  W.  Johnson  claim,  and  the 
alleged  false  representations.  There  was  a  jury  trial,  which 
resulted  in  a  verdict  for  the  plaintiff.  The  defendant 
moved  for  a  new  trial,  which  was  overruled,  and  final  judg- 
ment rendered.  There  are  a  number  of  questions  argued 
by  appellant's  counsel.  The  questions  presented  by  the 
record  grow  out  of  the  refusal  of  the  court  to  grant  a  new 
trial.  There  was  evidence  tending  to  show  that  Allison  had 
contracted  with  MUchell  to  cut  and  put  up  some  hay  and 
gather  some  corn.  On  the  trial,  while  the  defendant  was 
testifying  as  a  witness,  he  was  asked  this  question:  ^^ State 
what  the  damage  was  to  you  by  reason  of  Allison  not 
cutting  and  putting  up  the  hay  in  proper  order,  and  also 
what  you  was  damaged  by  reason  of  Allison  not  gathering 
and  securing  the  com  properly."  The  court  below,  on  the 
objection  of  the  plaintiff,  refused  to  allow  the  question  to 
be  answered.  We  think  in  this  the  court  was  right.  It 
was  for  the  jury  to  determine  the  amount  of  the  damages 
from  the  facts,  uninfluenced  by  the  opinion  of  witnesses. 
The  damages  resulting  from  the  non-performance  of  a  con- 
tract is  not  a  matter  for  experts,  but  it  is  a  question  for  the 
jury,  under  the  instructions  of  the  court.  The  damage 
resulting  from  the  non-performance  of  a  contract  to  cut  and 
put  up  hay,  and  to  gatitier  corn,  was  a  matter  about  which 
tie  jury  were  as  well  qualified  to  fonn  an  opinion  after 
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hearinfi:  the  facts  as  the  witness.  The  rule  is  well  stated  in 
Whitmore  v.  Bowman,  4  Greene  148. 

The  court  charged  the  jury,  on  the  request  of  the  plain- 
tiff, as  follows :  "  The  note  sued  on  is  dated  October  17, 1866, 
and  the  presumption  is  that  it  was  executed  that  day,  and 
it  is  prima  facie  evidence  of  a  settlement  of  all  matters  of 
account,  between  the  parties,up  to  that  date.  All  matters 
of  set-off,  therefore,  which  may  have  been  given  in  evi- 
dence before  you,  which  arose  previous  to  the  date  of  the 
note,  are  presumed  to  have  been  settled  between  the  parties, 
and  the  note  executed  for  the  balance  found  duo  on  settle- 
ment. If,  therefore,  the  defendant  paid,  at  the  instance  of 
the  plaintiff,  the  Dicksonsmd  Johnson  claims  previous  to  the 
execution  of  the  note  sued  on,  you  must  presume  that  they 
were  settled  for  at  the  time  of  the  execution  of  the  note 
sued  on,  and  the  note  sued  on  given  for  a  balance  due  after 
such  settlement,  unless  the  contrary  is  proven  by  a  prepon- 
derance of  the  evidence.'*  This  instruction  was  excepted 
to  by  the  defendant. 

At  the  instance  of  the  defendant,  the  court  charged  the 
jury  as  follows :  "  If  the  jury  believe,  from  the  evidence,  that 
the  claim  of  George  W.  Johnson  was  paid  by  defendant  for 
plaintifi^  and  if  they  believe  that  it  was  not  credited  on  the 
five  thousand  dollar  note,  nor  paid  otherwise,  then  it  is  a 
proper  set-off  to  the  note  sued  on.'* 

It  is  the  duty  of  this  court,  in  passing  upon  the  charges 
to  the  jury  by  the. court  below,  to  look  at  all  the  instruc- 
tions given  on  the  same  subject.  We  think,  taking  the 
instructions  together,  that  the  jury  were  correctly  charged. 

The  court,  at  the  request  of  the  plaintiff,  cliarged  the 
jury  as  follows :  "  In  this  cause  the  defendant  has  the  burden 
of  the  issues,  and  unless  he  has  established  the  issues  in  his 
favor,  by  a  preponderance  of  evidence,  you  will  find  for  the 
plaintiff.'*  This  instruction,  unexplained,  would  perhaps 
have  been  erroneous,  but  at  the  instance  of  the  defendant 
the  jury  were  properly  charged  as  to  each  defense  on  which 
there  was  any  evidence  given.    We  think  the  jury  could 
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not,  under  the  instructions  given,  have  been  misled,  by  the 
inaccuracy  in  this  instruction,  in  using  the  plural,  "issues,'* 
where  the  singular,  "an  issue,"  ought  to  have  been  used. 

It  is  claimed  that  the  verdict  is  against  the  instructions 
of  the  court,  in  this,  that  they  did  not  find  in  accordance 
with  the  preponderance  of  the  evidence  as  to  the  Johnson 
claim.  The  jury  were  the  sole  judges  of  the  preponder- 
ance of  the  evidence.  We  have  examined  the  testimony, 
and  are  entirely  satisfied  that  substantial  justice  was  done 
by  the  jury.  The  court  below  committed  no  error  in  over- 
ruling the  motion  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs,  and  four  per  cent, 
damages.  ^ 

jB.  J^.  Gregory  and  J.  Hdrperj  for  appellant. 

L.  T.  MUlcrj  for  appellee. 


Miller  v.  Goodwine. 

2D     46 

167  36  Abbitbation  akd  AwjLBD. — The  statute  regulating  arbitrations  is  cumu- 
latiTe,  and  does  not  affect  common  law  submissions. 

SAkE. — Pabol  Subxissiom. — A  parol  submission  was  yaUd  at  common  law, 
and  there  is  nothing  in  the  statute  making  such  a  'submission  Toid. 

Saxb. — AwABD. — It  is  not  necessary  that  an  award  should  recite  the  sub* 
mission,  or  show  what  it  was  that  was  submitted. 

APPEAL  from  the  Warren  Common  Pleas. 

Frazer,  0.  J. — A  demurrer  was  sustained  below  to  the 
complaint,  and  that  ruling  is  before  us  for  review.  It  was 
averred  in  the  complaint  that  the  parties  had  been  engaged 
as  partners  in  buying,  feeding  and  selling  cattle;  that  dif- 
ferences arose  between  them  concerning  their  partnership 
accounts,  which,  being  unable  to  settle,  they  submitted  by 
parol  to  the  arbitrament  of  two  arbitrators  named ;  that 
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after  such  submission,  and  after  the  arbitrators  had  exam- 
ined the  accounts  and  heard  the  statements  of  the  parties 
and  witnesses,  but  before  any  award  was  rendered,  they 
agreed  in  writing,  to  abi4e  the  award  when  made.  This 
agreement  is  made  part  of  the  complaint.  Afterwards 
the  arbitrators  awarded,  in  writing,  of  and  concerning  the 
matters  submitted,  that  the  defendant  was  indebted  to  the 
plaintiff  in  the  sum  of  |2,598  20.  The  award  is  made  part 
of  the  complaint. 

It  is  also  alleged  that  the  parties  were  notified  of  the 
award,  and  that  the  defendant  failed  and  refused  to  comply 
with  it,  !rhe  appellee  has  failed  to  aid  us  with  an  argu- 
ment, but  we  are  told,  on  behalf  of  the  appellant,  that,  the 
ground  upon  which  the  demurrer  was  chiefly  supported  in 
the  court  below  was,  that  in  consequence  of  the  statute, 
(2  G.  &  H.,  §  1,  p.  842,)  the  submission,  to  be  valid,  must 
have  been  in  writing.  The  statute  in  no  manner  affects 
submissions  which  were  valid  at  common  law.  It  is  an 
affirmative  statute  without  negative  words,  and  in  no  respect 
are  its  provisions  of  such  a  nature  that  they  cannot  have 
effect  consistently  with  the  validity  of  parol  submissions. 
Such  submissions  were  valid  at  common  law,  and  as  there  is 
nothing  in  the  statute  which  expressly,  or  by  ^necessary  im- 
plication^  changes  the  law  as  it  previously  existed  upon  that 
subject,  they  are  still  valid.  The  statute  is  merely  cumula- 
tive. Carson  v.  Earlyvnne^  14  Ind.  256 ;  TUus  v.  Scantling^ 
4  Blackf.  89. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer. 

ON  PEirnON  FOB  BEHEABING. 

Fbazhe,  C.  J. — ^We  have  examined  the  question  made  on 
petition  for  rehearing,  to-wit,  that  the  award  was  void  for 
uncertainty.  Ilays  v.  Hays^  2  Ind.  28,  is  the  authority 
cited  to  sustain  the  proposition.  In  that  case  the  question 
submitted  was  the  amount  to  be  paid  for  a  crop  of  corn. 
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The  arbitratois  awarded  a  certaia  Bum  per  acre,  but  did  not 
find  the  number  of  acres.  The  amount  was  not,  therefore, 
determined  in  that  case.  There  is  no  such  uncertainty 
here.  A  definite  sum  is  awarded.  If  we  correctly  appre* 
hend  the  present  objection,  it  is  that  the  award  does  not 
recite  the  submission,  or  in  any  manner  show  what  it  was 
that  was  submitted.  But  it  is  not  necessary  that  the  award 
should  do  so.  Proof  of  the  submission  applies  the  award 
to  its  subject  matter.  The  averment  of  the  submission  is 
sufficiently  certain,  and  it  could  not  be  supposed  on  demur- 
rer  that  the  proof  would  not  sustain  it. 

The  petition  is  overruled. 

J.  jBT.  Brown  and  G.  D.  Wagner^  for  appellant. 

W.  P.  Rhx>de8j  Z.  Baird,  J.  A.  Stein,  S.  W.  MiUer,  and  J. 
Buchanan,  for  appellee. 


CoNNBR  V.  Conner. 

DiTOBCE. — Alixokt. — ^Whero  a  divoroe  was  granted  to  a  husband  for  tbe 
adultery  of  the  wife,  it  was  held  that  an  allowance  of  $488  for  alimony, 
an  amount  equal  to  one-third  of  his  estate,  was  unreasonable,  and  the 
judgment  was  reversed,  and  the  court  below  directed  to  enter  a  judgment 
for  $150. 

APPEAL  from  the  PulasM  Common  Pleas. 

Frazbb,  C.  J. — ^The  appellant  sued  the  appellee  for 
divorce,  showing,  by  his  complaint,  three  several  acts  of 
adultery  by  her,  with  ^s  many  men,  within  a  period  of  one 
year.  She  answered  by  denial,  and,  by  cross-petition, 
charged  him  with  incest  with  their  youngest  daughter. 
The  court  found  specially  that  each  of  the  charges  of  adul- 
tery, made  against  the  defendant,  was  true;  that  the 
charges  made  by  the  defendant,  against  the  plaintift^  were 
not  true ;  that  the  plaintiif 's  estate,  after  paying  his  debts. 
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was  worth  $1,800,  which  had  been  accnniQlated  by  the  joint 
efforts  of  the  parties;  that  the  wife  owned  no  property  in 
her  own  right;  that  the  plaintiff  was  sixty-eight  years  of 
age,  and  so  infirm  as  to  be  incapable  of  mnch  labor;  that 
the  wife  is  fifteen  years  younger;  that  their  children  are  nil 
over  twenty-one  years  of  age;  that  the  youngest  daughter 
is  of  infirm  mind,  incapable  of  providing  for  her  own  sup- 
port, and  that  her  mother  has  special  charge  of  her. 
Amongst  other  conclusions  of  law  from  these  facts,  the 
court  determined  that  the  wife  was  entitled  to  alimony  in  a 
sum  equal  to  one-third  of  $1,800,  or  $438,  and  with  a 
decree  for  divorce,  on  the  plaintiff's  application,  gave  her 
alimony  accordingly.  The  sum  of  $20  had,  by  order  of 
the  court,  been  paid  to  her  during  the  pendency  of  the 
cause  to  enable  her  to  defend.  The  husband  presents  for 
our  consideration  the  question  of  alimony. 

It  may  be  remarked  that  the  fact  that  the  wife  has  charge 
of  the  infirm  daughter  should  have  little,  if  any,  influence 
upon  the  question,  for  no  obligation  is  imposed  upon  tho 
wife  to  provide  for  the  daughter's  support.  She  might  turn 
her  adrift  without  shelter  at  once.  Kor  do  the  facts  found 
by  the  court  justify  any  confidence  that  she  will  not.  She 
has  falsely  sought  to  add  to  the  daughter's  misfortunes  the 
deep  brand  of  infamy  by  placing  a  scandalous  public  charge 
of  incest  upon  the  records  of  the  county.  The  question, 
then,  is  almost  purely  whether  a  wife's  thrice  repeated  and 
promiscuous  adultery — ^the  gravest  possible  of  all  the  crimes 
against  the  institution  of  marriage,  and  against  the  hus- 
band's honor  and  happiness,  and  against  society — shall 
receive  from  our  courts  the  same  tender  pecuniary  consid- 
eration which  the  laws  of  the  state  bestow  upon  honest 
and  virtuous  widowhood.  To  state  the  question  ought  to 
be  enough.  We  should  not  waste  many  words  in  its  dis- 
cussion. If  the  appellant  had  discarded  her  for  her  adul- 
tery, she  would  have  gone  out  without  the  right  to  use  his 
credit  even  for  absolute  necessaries.  K  she  had  been 
Vol.  XXIX.. 
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blameless,  and  had  obtained  a  divorce  for  his  fault,  one-third 
of  his  estate  would,  according  to  adjudged  cases,  have  been 
deemed  reasonable  and  sufficient  alimony.  Thomberry  v. 
Thombem/y  4  Litt.  (Ky .)  252 ;  Bourke  v.  JRourke^  8  Ind.  427.  In 
Chandler  v.  Chandler^  13  Jnd.  492,  the  husband  was  worth 
$1,600,  and  th6  divorce  was  granted  on  his  application.  It 
was  held  that  an  allowance  of  $500,  as  alimony  to  the  wife, 
was  unreasonably  large.  The  court  below  has  deemed  an 
adulteress  entitled  to  the  same  favor  as  against  a  husband 
who  is  faultless,  whose  advanced  years  have  disabled  him 
from  earning  a  livelihood,  and  whose  whole  estate  is  but  a 
scanty  provision  for  his  own  support,  as  a  virtuous  wife, 
without  fault,  against  a  husband  whose  fault  entitles  her  to 
claim  a  divorce.  Such  a  confounding  of  things,  legally  and 
morally  different,  we  cannot  sustain. 

Upon  the  facts  found  by  the  court,  we  greatly  doubt 
whether  any  alimony  should  have  been  allowed.  The  only 
consideration  which  can  justify  any  such  allowance  is  based 
upon  reasons  of  public  policy,  together  with  the  fact  that 
her  industry  contributed  to  create  the  husband's  estate.  A 
small  allowance  may  enable  her,  with  industry,  to  subsist, 
and  reform  her  practices.  We  have  concluded,  therefore, 
to  direct  an  allowance  of  $150  in  gross,  and  that  upon  pay- 
ment thereof  being  secured  by  the  appellant,  by  the  entry 
of  replevin  bail,  he  may  pay  the  same  in  six  semi-annual 
installments,  of  $25  each,  with  interest — ^the  first  of  which 
installments  shall  be  paid  within  ten  days  after  the  rendi- 
tion below  of  the  judgment  directed  by  this  court 

The  judgment  for  alimony  is  reversed,  with  costs,  and 
the  cause  remanded,  with  directions  as  above  indicated. 

D.  D.  Pratt,  for  appellant. 

L.  Chamberlin  and  D.  JET.  Chase,  for  appellee. 
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Trotjt  and  Another  v.  West  and  Others. 

I>BFEcnvx  Veboxct. — Sepabation  or  Jubt. — By  agreement  of  connscl 
and  the  order  of  the  conrt^  in  an  action  for  goods  sold,  'the  Jury  were 
directed,  when  they  should  agree  npon  a  yerdict,  to  seal  it  up  and  hand  it 
to  the  clerk.  This  was  done,  and  the  jurors  separated  to  iheir  homes. 
When  the  court  again  convened,  the  verdict  was  produced  hy  the  clerk 
and  found  to  be  in  these  words:  '^The  jury  find  for  the  plaintiff.  A.  B., 
foreman."  After  a  motion  for  a  ventre  de  novo  had  been  overruled,  the 
court  cansed  the  jurors  to  bo  re-assembled,  and  the  verdiot  was -corrected. 

ffdd^  that  when  the  jurors  separated,  their  duties,  as  such,  ceased,  and 
could  not  be  resumed  again. 

Held,  also,  that  a  venire  de  novo  should  have  been  awarded. 

APPEAL  from  the  Johnson  Common  Pleas. 

Ray,  J. — ^This  was  an  action  by  the  appellees  for  goods 
sold  and  delivered  to  the  appellants.  On  t^e  trial,  a  motion 
was  made  to  suppress  certain  depositions  because  the  name 
of  the  clerk  of  the  county,  before  whom  they  had  been 
taken,  was  signed  to  the  certificate  by  his  deputy.  The 
court  overruled  the  motion,  and  such  action,  we  have  held 
in  another  case,  furnishes  no  ground  for  reversal.  Trovl  et 
al,  V.  WiUiamSj  ante,  p.  18. 

After  the  jury  had  received  the  instructions  of  the  court, 
it  was  agreed  by  the  attorneys  and  ordered  by  the  court, 
that  the  jury,  if  they  agreed  upon  a  verdict,  might  seal  the 
same  and  deliver  it  to  the  clerk,  and  the  court  thereupon 
adjourned  from  Saturday  until  Tuesday.  Upon  the  meeting 
of  court,  the  clerk  gave  notice  that  the  finding  had  been 
delivered  to  him  on  Saturday  evening,  and  that  the  jury  had 
thereupon  separated.  The  verdict  was  then  read,  and  was 
in  these  words:  "The  jury  find  for  the  plaintiif.  John 
BurgesSj  foreman."  ? 

A  motion  was  made  for  a  venirt  de  novo  by^he  appellants, 
which  was  overruled,  as  also  a  motion  for  judgment  for 
appellants  for  costs.  The  persons  who  had  composed  the 
jury  were  thereupon  sent  for,  and  were  directed  to  retire  to 
their  jury  room  and  complete  their  finding.    They  after- 
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wards  returned  a  verdict,  fixing  the  amount  of  damages, 
and  judgment  was  rendered  thereon. 

It  seems  to  us,  that  the  effect  of  the  agreement  of  the 
counsel,  and  the  order  of  the  court  made  in  pursuance 
thereof,  was  to  substitute  the  clerk  as  the  person  who 
should  receive  the  verdict  for  the  court,  and  that  upon  the 
delivery  of  such  finding  to  him,  and  the  separation  of  the 
members  of  the  jury  and  returning  to  their  several  homes, 
their  duties  as  jurors  ceased.  The  order  of  the  court  did 
not  contemplate  that  they  should  be  present  as  a  jury  when 
the  court  met.  It  does  not  appear  that  they  were  charged 
to  avoid  placing  themselves  in  situations  where  they  might 
be  exposed  to  influences  calculated  to  prejudice  their  minds 
as  jurors.  We  do  not  think  it  would  be  a  safe  precedent 
to  sustain  a  verdict  arrived  at  under  such  circumstances. 
The  general  den]^l  was  in,  and  proof  of  value  and  amounts 
was  required,  and  there  is  nothing,  therefore,  by  which  the 
court  could,  by  calculation,  have  made  the  first  verdict  suffi- 
cient. The  motion  for  a  venire  de  novo  should  have  been 
sustained. 

The  judgment  is  reversed,  with  costs. 

S.  P.  Oyler  and  D.  W.  Howe,  for  appellants. 

D.  D.  Barda  and  C  Byfiddj  for  appellees. 


Ford  i;.  Fuoet  and  Another. 

Admiraltt  JuBUDiCTioir. — A  bond  given  to  proonre  the  release  of  a  steani'- 
boat  ttom  a  seisure  under  the  law  for  the  enforcement  of  liens  against 
water-craft,  was*  held  to  be  without  consideration,  as  the  State  Court  had 
no  Jurisdiotion  of  the  proceedings  against  the  boat 

APPEAL  from  the  Fhgd  Circuit  Court. 
Frazbr,  C.  J. — This  was  a  suit  against  the  principal  and 
a  surety  (the  appellant)  on  a  bond  executed  to  release  a- 
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steamboat,  seized  under  oar  statute  providing  for  the  en- 
forcement of  liens  upon  vessels  found  in  the  waters  of  this 
State.  The  original  suit  had  proceeded  to  judgment 
iigainst  the  owner  of  a  boat,  who  had  also  executed  this 
bond  as  principal,  but  that  judgment  remained  unsatisfied 
and  in  full  force. 

The  case  seems  to  be  governed  by  the  doctrine  which 
we  have  felt  compellied  to  hold  in  several  cases,  under  the 
control  of  decisions  of  the  Supreme  Court  of  the  United 
States.  The  Moses  Taylor^  4  Wall.  411 ;  The  Hine  v.  IZVevor, 
id.  555.  If  the  State  Court  had  no  jurisdiction  to  enforce 
the  lien  upon  the  boat,  it  would  follow  that  the  bond  was 
without  any  sufficient  consideration. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re^ 
manded,  idth  directions  to  sustain  the  demurrer  to  the 
complaint. 

H.  'Oraioford,  for  appellant. 

G.  V.  Howky  R.  M.  Weivy  J.  S.  DaviSj  J.  H.  Stotsenburff, 
and  21  JU.  Brownj  for  appellees. 


RiSHER  and  Others  v.  Gilpin  and  Others. 

Atzacbiuvt. — Clajmaxt  of  Pbopsbtt. — ^Pbactice. — ^Where  property  taken 
in  attaehment  is  elaimed  by  a  person  other  than  the  defendant,  he  muBi 
proseeute  his  claim  by  a  separate  action,  and  cannot  be  admitted  as  a  de- 
fendant in  the  attachment  proceeding  to  set  up  his  claim  to  the  property. 

APPEAL  from  the  Vanderburgh  Common  Pleas. 

Elliott,  J. — The  appellanta  sued  Gilpin  in  the  Common 
Pleas  Court  on  an  account.  Process  was  duly  issued  and 
served  on  GUpin.  At  the  time  of  the  commencement  of  the 
action,  the  plaintifis  filed  the^^r  affidavit  and  bond,  and  pro- 
cured two  writs  of  attachment  to  be  issued,  one  to  the  sheriff 
of  Vanderburgh  county,  which  was  returned  nulla  bona;  the 
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other  was  directed  to  the  eheriff  of  Warrick  county,  who, 
by  virtue  thereof,  seized  and  attached  a  coal  barge  as  the 
property  of  Gilpin,  and  caused  an  inventory  and  appraise- 
ment thereof  to  be  made,  as  required  by  the  statute.  On 
the  14th  of  May,  1866,  the  day  on  which  the  coal  barge 
was  attached  by  the  sherifi*,  William  Love  executed  and 
delivered  to  the  sheriff  a  bond,  in  the  penal  sum  of  three 
hundred  and  fifty  dollars,  payable  to  the  plaintiffs,  which 
recites  the  issuing  of  the  order  of  attachment,  the  seizure 
of  the  coal  barge  thereunder,  by  the  sheriff,  as  the  property 
of  Gilpin,  and  the  re-delivery  thereof  to  Gilpin  on  the  exe- 
cution of  the  bond,  which  is  conditioned  that  the  coal  barge 
should  "be  forthcoming  to  answer  the  judgment  of  the 
court  in  the  said  action,"  or  in  default  thereof  that  the 
obligor  would  pay  the  plaintifis  said  sum  of  three  hundred 
and  fifty  dollars. 

At  the  September  term  of  the  court,  1866,  James  P.  Ben- 
nett filed  an  afiidavit,  in  which  he  states  that  said  coal  barge, 
at  the  date  of  the  issuing  of  said  attachment,  and  the  levy 
thereof  by  the  sherift^  was,  and  continued  to  be,  his  prop- 
erty, and  was  not  the  property  of  said  Gilpin ;  that  prior  to 
its  seizure  by  the  sheriff,  he  (Bennett)  had  pledged  it  to  said 
Love  as  security  for  a  cargo  of  coal,  and  that  said  Love  was 
entitled  to  the  possession  thereof  at  the  time  of  the  seizure 
by  the  sheriff;  that  said  barge  was  loaded  with  coal  at  the 
time  it  was  seized,  and  in  order  to  save  the  coal  Love  exe- 
cuted to  the  sheriff  a  delivery  bond  for  the  barge,  by  the 
conditions  of  which.  Love  was  to  retain  possession  of  the 
barge  until  he  delivered  the  cargo  of  coal;  that  after  the 
coal  was  delivered,  Love  returned  the  barge  and  tendered  it 
to  the  sheriff,  and  demanded  a  surrender  of  said  bond,  but 
the  sheriff  refused  either  to  receive  the  barge  or  surrender 
the  bond,  in  consequence  of  which  Love  had  been  compelled 
to  retain  possession  of  the  barge,  without  use  to  himself  or 
any  one  else.  Upon  this  affid^ivit,  Bennett  moved  the  court 
to  be  admitted  as  a  defendant  to  said  attachment  proceed- 
ings, and  that  said  Love  be  also  made  a  defendant  to  answer 
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as  to  his  interest  in  said  barge.  The  plaintiffs  objected,  bnt 
the  court  overruled  the  objection  and  admitted  said  Bennett 
and  Love  as  defendants,  and  the  plaintiffs  excepted. 

Gilpin  made  de&ult,  and  judgment  was  rendered  against 
him  for  $338  and  costs.  Bennett  and  Love  filed  separate 
answers,  setting  up  the  same  matters,  in  substance,  stated 
in  Bennetfs  afiBidavit.  Bennetfs  answer  prays  a  return  of 
the  barge  and  judgment  for  $500  in  damages.  Separate 
demurrers  to  these  answers  were  overruled,  to  which  the 
plsuntiffs  excepted,  and  then  replied  by  a  general  denial. 
Jury  trial;  verdict  for  the  defendants,  that  the  coal  barge 
was  not  the  property  of  Gilpin^  and  was  of  the  value  of 
f  300,  and  that  said  defendants  are  entitled  to  the  sum  of 
$250  for  the  taking  and  detention  thereof;  motion  for  a 
new  trial  overruled,  and  judgment  on  the  finding. 

The  first  error  assigned,  is  upon  the  ruling  of  the  court 
in  admitting  Bennett  and  Love  to  appear  as  defendants  in 
the  attachment  proceedings.  Such  proceedings  were  un- 
known to  the  common  law.  They  are  authorized  alone  by 
statute,  and  hence  we  can  only  look  to  that  source  in 
determining  what  proceedings  may  be  had,  or  who  may  be 
made  parties  thereto.  Looking  to  the  provision  of  our 
statute  on  the  subject,  we  find  nothing  to  authorize  the 
claimant  of  property  attached,  in  a  suit  against  another 
party,  to  become  a  defendant  in  the  attachment;  but,  on 
the  contrary,  it  is  provided  by  section  169  of  the  code,  (2  G. 
&  IB..  143,)  that "  whenever  any  person,  other  than  the  defend- 
ant, shall  claim  any  property  attached,  the  right  of  property 
may  be  tried  as  in  cases  of  property  taken  in  execution,  and 
the  claimant,  having  notice  of  the  attachment,  shall  be  bound 
to  prosecute  his  claim  as  in  such  cases,  or  be  barred  of  his 
right."  This  provision  evidently  contemplates  an  original 
suit,  or  proceeding,  instituted  by  the  claimant  to  try  the 
right  of  property.  But  the  appellees'  counsel  insist  that 
the  remedy  provided  by  the  statute  for  a  claimant  of  prop- 
erty attached,  by  virtue  of  process  against  another  person, 
is  applicable  only  in  cases  where  the  process  is  issued  by  a 
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justice  of  the  peace,  and  refers  to  the  act  on  that  snbject 
in  2  G.  &  H.  632.  But  section  128  of  the  code,  (2  O.  &  H. 
127,)  under  the  title  of  ^' claim  and  delivery  of  personal 
property,"  provides  that  "when  any  personal  goods  are 
wrongfully  taken  or  unlawfully  detained  from  the  owner  or 
person  claiming  the  possession  thereof,  or  when  taken  on 
execution  or  attachment,  are  claimed  by  any  person  other 
than  the  defendant,  the  owner  or  claimant  may  bring  an 
action  for  the  possession  thereof."  But  it  is  argued  that 
this  statute  neither  confers  a  new  right,  nor  provides  a  jiew 
remedy.  Be  it  so,  and  still  the  argument  proves  nothing. 
The  remedy  provided,  whether  new  or  old,  is  an  ample  one 
for  the  trial  of  the  right  of  property  in  such  cases,  and  is 
certainly  not  inconsistent  with  that  contemplated  by  sec- 
tion 169  of  the  code. 

It  is  also  claimed  that  Bennett  and  Love  were  properly  ad- 
mitted as  defendants  under  section  18  of  the  code,  (2  G.&  H. 
46,)  which  provides  that  "  any  person  may  be  made  a  defend- 
ant who  has,  or  claims,  an  interest  in  the  controversy  adverse 
to  the  plaintifi*,  or  who  is  a  necessary  party  to  a  complete  de- 
termination or  settlement  of  the  questions  involved."  This 
section  is  found,  in  connection  with  others,  in  that  part  of 
the  code  declaring  who  are  proper  or  necessary  parties  to 
an  action,  both  plaintiffs  and  defendants,  and,  in  effect, 
adopts  the  rule  of  the  chancery  practice.  By  the  words 
"interest  in  the  controversy,"  as  used  in  that  section,  is 
meant  an  interest  in  the  subject  matter  of  the  suit,  or  cause 
of  action  stated  in  the  complaint.  An  attachment,  under 
the  code,  is  not  an  original  suit,  but  is  only  a  proceeding 
auxiliary  to  a  pending  suit.  The  language  of  the  statute 
is  as  follows :  "  The  plaintiff,  at  the  commencement  of  an 
action,  or  at  any  time  afterwards,  may  have  an  attachment 
against  the  property  of  the  defendant,  in  the  cases  and  in 
the  manner  hereinafter  stated."  2G.&H.137.  Fechheimcrv. 
£ay5, 11  Ind.  478;  Draper  v.  VanAom,  12  Ind.  862.  Here  the 
subject  of  the  action  was  the  account  on  which  the  suit  was 
brought  against  Gilpin.    The  proceedings  in  attachment 


NOVEMBER  TEEM,  1867.  67 

We&very  Gnaxdian  of  Low,  o.  Low. 

were  merely  incidental  to  the  action,  intended  to  secure  the 
payment  of  the  judgment  that  might  be  recovered  on  the 
accounts.  Bennett  and  Love  did  not  claim  any  interest  in 
the  controversy  between  the  plaintiffs  atid  the  defendant  to 
the  action,  but  only  in  the  property  attached.  They  did 
not,  therefore,  come  within  the  meaning  of  section  18  of 
the  code  in  asking  to  be  admitted  as  defendants. 

We  think  the  court  erred  in  admitting  Bennett  and  Love 
to  appear  as  defendants  in  the  proceedings  in  attachment, 
and  to  plead  thereto,  and  for  that  error,  the  judgment  must 
be  reversed. 

From  this  ruling  it  follows  that  the  answers  of  Bennett 
and  LovCy  and  all  subsequent  proceedings  based  thereon, 
including  the  judgment  in  their  favor  against  the  appel- 
lants, were  erroneous,  and  are  therefore  set  aside. 

The  judgment,  as  to  the  appellees,  Bennett  and  Lovej  is 
reversed,  with  costs,  and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  strike  their  names  from  the 
record  as  defendants,  and  for  further  proceedings  in  accord- 
ance with  this  opiuion. 

J.  S.  Buchanan,  for  appellants. 

J.  Q.  Jones f  for  appellees. 


Wbavbr,  Guardian  of  Low,  v.  Low. 

Dbckdxvtb'  Estatxs. — Under  the  statute,  the  widow  and  minor  children 
are  entitled  to  occupy  the  dwelling  house  and  adjacent  fields,  not  exceed- 
ing forty  aoreSy  for  one  year  ftrom  the  death  of  the  husband  free  of  rent^ 
but  where  the  minor  children  are  remoTed  by  their  guardian,  he  eanno^ 
maintain  an  action  against  the  widow  to  recoTor  any  part  of  the  rentar 
Talue  of  the  premises  for  such  year. 

APPEAL  from  the  Hamilton  Common  Pleas. 
Elliott,  J. — The  appellant,  as  guardian  of  the  infant 
children  of  Henry  H.  Low,  deceased,  sued  Elizabeik  Low^ 
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the  widow  of  said  decedent.  The  court  sustained  a  de- 
murrer to  the  complaint,  and  rendered  final  judgment  for 
costs  against  the  plaintifi'.  The  correctness  of  the  ruling, 
in  sustaining  the  demurrer,  is  the  only  question  presented 
iu  the  record. 

The  facts  presented  by  the  complaint  are,  in  substance, 
as  follows:  Henry  H.  Law  died  in  the  summer  of  1866, 
leaving  the  defendant  his  widow,  by  whom  the  dece- 
dent had  no  children,  but  leaving  children  (the  plaintiff's 
wards)  by  a  previous  marriage.  At  the  time  of  his  death, 
said  Henry  H  was  seized  in  fee  of  one  hundred  acres  of 
laud,  of  which  about  forty  acres  were  cleared  and  in  culti- 
vation, and  on  which,  we  infer  from  the  complaint,  he  re- 
sided  at  the  time  of  his  death.  After  his  death,  the  defend- 
ant, as  his  widow,  continued  in  possession  of  the  residence, 
including  said  cultivated  land,  and  received  the  renta,  use 
and  profits  thereof,  for  the  period  of  one  year.  The  de- 
fendant also  became  the  administratrix  of  the  estate  of  her 
deceased  husband.  At  the  expiration  of  about  one  month 
after  the  death  of  said  Henry  Hj  the  plaintiff  was  duly 
appointed  guardian  of  the  three  infant  children,  and  imme- 
diately thereafter,  by  the  consent  of  the  defendant,  took 
them  away  from  the  defendant,  and  has  since  had  them  in 
his  own  possession  and  keeping.  He  brings  this  suit  to 
recover,  for  the  use  of  his  wards,  two-thirds  of  the  rental 
value  of  said  real  estate  for  the  period  of  u  year  next  suc- 
ceeding the  death  of  said  Henry  if.,  which  he  alleges  to  be 
of  the  value  of  one  hundred  and  twenty-five  dollars. 

Do  these  facts  constitute  a  valid  cause  of  action  ?  It  is 
declared  by  statute  that  "  a  surviving  wife  and  minor  chil- 
dren shall,  iu  all  cases,  be  allowed  to  remain  in  the  ordinary 
dwelling  house  of  the  family,  and  to  occupy  the  same  and 
the  messuage  thereunto  appertaining,  and  fields  adjacent, 
if  any,  not  exceeding  forty  acres,  free  of  rent,  for  one  year 
from  the  death  of  her  husband."  1  G.  &  H.,  §  28,  p.  297. 
The  object  in  the  enactment  of  this  provision  evidently  was 
to  secure  to  the  widow  of  a  deceased  husband,  and  such  of 
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the  minor  children  as  should  constitute  members  of  the 
family,  a  temporary  home  and  means  of  support,  by  allow- 
ing them,  as  a  family,  to  remain  in  and  occupy  the  dwelling 
bouse  and  messuage,  and  adjacent  fields,  not,  however,  ex- 
ceeding forty  acres,  free  of  rent,  for  the  period  of  a  year 
next  succeeding  the  death  of  the  husband.  •  The  widow  is 
the  recipient  of  the. bounty  as  the  remaining  head  of  the 
family,  but  it  is  to  be  used  for  the  common  benefit  of  all 
constituting  such  family;  that  is,  for  herself  and  the  minor 
children,  so  long  as  they  continue  to  live  with  her.  Here 
the  guardian  removed  the  children  from  the  custody  of  the 
widow,  after  which  they  ^ere  no  longer  members  of  the 
family;  they  ceased  to  be  occupants  of  the  homestead,  and 
have  no  claim  to  share  in  the  benefits  of  the  premises  thus 
^ven  to  the  widow  free  of  rent. 

We  think  the  court  did  right  in  sustaining  the  demurrer, 
and  the  judgment  must  therefore  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

J.  W.  EvanSy  for  appellant. 

i>.  Moss  J  for  appellee. 


^'TNSON  and  Another  v.  Cornett. 

Ejectmzst. — Estate  of  Mobtgagxe. — The  rule,  that  a  plaintiff  in  eject- 
ment cannot  reeoxer  where  the  title  to  the  land  is  in  a  third  person,  does 
not  apply  where  the  outstanding  title  is  a  mortgage. 

Absiovxekt  of  Mo&toage. — The  assignment  or  couTeyance  of  the  mort- 
gaged premises  by  the  mortgagee,  without  an  assignment  of  the  debt 
secured  by  the  mortgage,  will  pass  no  estate. 

APPEAL  from  the  Eipley  Circuit  Court. 
Gregoby,  J. — This  case  turns  upon  the  question  whether 
the  quit-claim  deed  from  Shook  and  wife  to  Conietij  passed 
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any  estate  to  the  latter.  It  is  clear  to  a  majority  of  the 
court  that  the  estate  of  the  mortgagee,  in  the  mortgaged 
premises,  cannot  be  set  up  as  an  outstanding  title  to  defeat 
the  mortgagor.  We  think  it  is  correctly  stated  by  Mr.  Hil- 
LiABD,  in  his  work  on  mortgages,  that  ^^the  rale,  that  a 
plaintiff  in  ejectment  cannot  recover  premises,  the  title  to 
which  is  in  a  third  person,  does  not  fipply  where  the  out- 
standing title  is  a  mortgage."    1  HilL  on  Mort.  145. 

Chancellor  Kent,  in  his  Commentaries,  says :  ^'  The  as- 
signment of  the  interest  of  the  mortgagee  in  the  land, 
without  an  assignment  of  the  debt,  is  considered  to  be 
without  meaning  or  use."    4  Kent  194. 

Mr.  Washbubn,  in  his  work  on  ^^  Real  Property,"  says : 
'^In  New  York  and  New  Hampshire,  on  the  contrary,  it  is 
held  that  a  conveyance  or  assignment  of  the  mortgaged 
premises,  without  specifically  assigning  the  debt,  or  what  is 
equivalent,  would  be  void.  It  would  pass  no  estate ;  any 
one  holding,  under  such  a  deed,  would  be  as  to  the  mort- 
gagor a  trespasser.  This  is  based  upon  the  idea  that  the 
debt  is  the  principal  thing;  that  it  cannot  be  detached  from 
the  interest  in  the  land,  and  a  subsequent  assignment  of  the 
debt  would  pass  the  land,  notwithstanding  such  prior  deed." 
1  Wash.  621.  We  think  this  is  in  accordance  with  the 
weight  of  modern  adjudications,  and  is  the  logical  result  of 
principles  long  recognized  in  this  State. 

In  Grivan  v.  Doe,  7  Blackf.  210,  the  equitable  interest  in 
the  mortgage  debt  passed  by  the  assignment.  It  is  true, 
in  that  case  the  doctrine  is  recognized  that  there  may  be  a 
separation  of  the  legal  title  to  mortgaged  premises,  from  the 
claim  at  law  to  the  mortgage  debt,  but  the  question  in- 
volved in  the  case  at  bar  was  not  then  before  the  courL 
The  principle  upon  which  the  doctrine  rests,  that  a  quit- 
claim deed,  from  the  mortgagee  to  a  stranger,  passes 
nothing,  was  recognized  as  early  as  1838  in  this  State. 
Blair  v.  BasSy  4  Blackf.  539.  The  entire  current  of  later 
decisions,  as  well  as  the  legislation  on  the  subject,  has  been 
in  the  same  direction.    In  Hough  v.  (Mome,  7  Ind.  140, 
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Stuabt,  J.,  in  speaking  for  the  court,  says:  ^^The  only 
thing  easily  perceivable  as  to  the  transfer  of  the  mortgage 
secority  without  the  notes,  was  its  futility/^  Indeed  many 
principles  drawn  from  the  technical  relation  between  the 
mortgagor  and  mortgagee,  as  recognized  at  law,  are,  in 
modem  times,  yielding  to  good  sense  and  the  real  interests 
of  the  parties. 

The  court  below  erred  in  overmling  the  motion  of  appel- 
lants for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial,  and  for  further 
proceedings. 

Frazeb,  C.  J.,  dmenting. — This  was  a  suit  to  recover  the 
possession  of  real  estate,  and  to  quiet  the  title  thereto. 
Upon  the  issue  formed  by  a  general  denial,  there  was  a  trial 
and  verdict  for  the  defendant,  and,  over  a  motion  for  a  new 
trial,  judgment  was  rendered  upon  the  verdict.  The  case 
is  here  upon  the  evidence. 

The  plaintiJSs  were  the  heirs  at  law  of  one  JlwmaSy  who 
held  the  land  by  letters  patent  from  the  United  States^  dated 
August  15, 1838.  The  land  was  unimproved  and  uninclosed, 
witiiout  buildings,  and  adjoining  another  tract  u^on  which 
ThoTnas  resided  until  his  death,  in  1846 ;  and  while  he  lived 
he  took  firewood  and  other  timber  from  this  land  as  he 
needed  it.  He  had  done  so  before  the  date  of  the  letters 
patent.  In  February j  1840,  he  mortgaged  the  premises  to 
one  Glasgow  to  secure  the  payment  of  one  hundred  dollars, 
due  SepteTnbcTy  1842,  for  which  he  also  executed  his  promis- 
sory note.  The  mortgage  was  in  the  form  then  common, 
and  was  silent  as  to  the  right  of  possession.  On  tho 
29th  of  May,  1845,  Glasgow  delivered  the  note  and  mort- 
gage to  one  Shooky  with  a  written  assignment  upon  the 
latter,  not  under  seal,  reciting  that  the  consideration  of  th^ 
assignment  was  <^in  part  wherein  said  Shook  is  bound  as 
security  for  me  to  W.  S.  T.  ComeU  in  the  sum  of  $127  67." 
This  note  and  mortgage,  with  the  assignment,  were  deposited 
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by  Shook  in  the  office  of  the  clerk  of  the  Circuit  Court,  and 
have  the  clerk's  endorsement,  "filed  July  17, 1845."  They 
were  taken  from  that  office  to  be  ofiered  in  evidence  in  this 
cause.  On  the  21st  of  Odoberj  1851,  Shooky  by  the  delivery 
of  a  deed  without  covenants,  attempted  to  convey  the  land 
in  fee  simple  to  the  defendant  Comett.  The  latter  regularly 
paid  the  taxes  from  the  date  of  that  deed  until  the  com- 
mencement of  this  suit,  being,  in  the  aggregate,  $27  82. 
About  the  year  1858,  Comett  sold  some  dead  trees  upon  the 
land,  which  were  removed  in  1861.  He  subsequently  sold, 
or  used,  two  other  decaying  trees,  and,  about  the  time  of 
the  commencement  of  the  suit,  deadened  several  acres  of 
the  timber  with  a  view  to  clearing  the  land. 

We  look  upon  the  facts,  that  the  note  and  mortgage  were 
deposited  in  the  clerk's  office  by  Sliookj  and  remained  there 
until  the  trial  of  this  cause,  as  of  no  importance  whatever, 
save  that  they  may  tend  to  show  that  Shook  never  assigned 
them  to  Comett.  The  evidence  shows  a  good  assignment 
in  equity  to  Shook.  Was  there  an  assignment  of  them  to 
Comett  ?  If  Shook  had  been  in  possession  as  mortgagee,  it 
may  be  that  his  deed  to  Comett  would  have  transferred  to 
the  latter  the  right  to  hold  such  possession  under  the  mort- 
gage, until  the  satisfaction  of  the  debt  which  the  mortgage 
was  made  to  secure.  But  there  was  no  evidence  tending  to 
show  that  Shook  was  ever  in  possession.  That  was  a  fact 
susceptible  of  prooi^  if  it  was  true,  and  it  cannot  be  as- 
sumed without  proof.  It  is  clear  that  Thomas  held  the  pos- 
session until  his  death,  in  1846.  As  the  law  stood  at  that 
time,  the  mortgagee  -could  not  recover  the  possession,  even 
after  the  condition  was  broken,  though  it  was  otherwise 
when  the  mortgage  was  given.  Rev.  Stat.  1843,  p.  459.  The 
only  inference  which  the  law  justifies,  in  the  absence  of 
proof,  is  that  the  heirs  of  Thomas  continued  the  possession, 
after  bis  death,  until  Comett  took  possession.  If  it  be  con- 
ceded, as  is  argued,  that  the  statute  of  1848  only  withheld 
a  legal  remedy  formerly  existing,  and  would  not  render  a 
possession  by  the  mortgagee  wrongful  if  acquired  peace- 
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ably,  Btill  it  is  insisted  that  CometCs  right  to  hold  depends 
upon  the  question  whether,  by  virtue  of  the  deed  from 
Shookj  he  became  assignee  of  the  mortgage.  Upon  that 
question  I  differ  from  the  majority  of  the  court. 

Consistently  with  the  doctrine  now  most  generally  held 
as  to  mortgages,  which  regards  the  debt  as  the  principal 
thing,  and  the  mortgage  merely  as  a  security  for  its  pay- 
ment— ^a  doctrine  which  has  long  prevailed  in  this  court, 
and  has  the  merit  of  regarding  the  substance  of  the  trans- 
action rather  than  its  mere  form — ^it  is  not  clear  that  a 
mortgagee  can  convey  any  estate  in  the  mortgaged  premises, 
and  at  the  same  time  hold  the  debt  which  the  mortgage 
was  given  merely  to  secure.  Beasoner  v.  Edmundsoiiy  5  Ind. 
893 ;  Francis  v.  Porter j  7  id.  218.  There  is  high  authority  to 
the  effect  that  the  mortgagee,  not  in  possession,  can  trans- 
fer no  interest  in  the  land  without  assigning  the  debt. 
Furbush  V.  Groodwin,  5  Fost.  (N.  H.)  425.  But  this  broad 
proposition  is  not  in  accordance  with  the  common  law, 
which  regarded  it  as  possible  that  the.  legal  ownership 
of  the  estate  in  the  land  granted  by  the  mortgage  might  bo 
transferred  without  assigning  the  debt,  though  the  estate 
thus  transferred  would  be  held  merely  in  trust  for  the  ben- 
efit of  the  holder  of  the  debt,  and  this  rule  has  been  sanc- 
tioned by  this  court  as  late  as  1844.  Givan  v.  27oe,  7  Blackf. 
210.  When  the  mortgage  was  executed,  in  1841,  the  legal 
effect  of  it  was  to  convey  to  the  mortgagee  a  right  to  the 
immediate  possession  of  the  land,  and  to  hold  such  possess- 
ion until  the  debt  was  satisfied.  This  right  it  was  not,  per-f 
haps,  within  the  power  of  the  legislature  to  take  away ;  at 
any  rate  the  statute  of  1843  did  not  evince  such  a  purpose; 
it  merely  withheld  any  remedy,  by  legal  proceedings,  to 
enforce  the  right.  Nevertheless,  a  possession  by  the  mort- 
gagee, peaceably  obtained,  it  has  been  held,  would  be  right- 
ful, and  the  mortgagor  could  not  therefore  maintain  eject- 
ment against  him.  Mickles  v.  Tovmsendy  18  "S.  Y.  575 ;  Gilr 
leU  V.  EaJUm,  6  Wis.  80;  TaSOman  v.  My,  id.  244;  RusaM  v. 
Elyy  2  Black  575.     K  the  mortgi^ee  could  defend  his 
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posseflsion  under  the  mortgage,  it  would  seem  clear  that  the 
appellant,  holding  the  same  right  in  the  land,  though  as 
trustee  for  the  owner  of  the  debt,  could  also  defend,  in  the 
same  way,  as  against  the  mortgagor,  or  the  plaintiffs  upon 
whom  his  estate  has  been  cast  by  descent.  'Nor  is  it  an 
answer  to  this  course  of  reasoning  to  say  that  the  appellant 
has  no  personal  interest,  being  merely  a  trustee.  His  obli- 
gations as  such  are  to  his  cestui  que  trusty  and  not  to  the 
plaintiffs.    He  holds  in  right  of  his  cestui  que  trust. 

Cometfs  possession,  it  appears,  began  in  1858.  This  was 
before  the  statute  of  limitations  had  run  against  a  suit  for 
foreclosure.  Inasmuch  as  a  possession  peaceably  obtained 
by  Comett  would,  as  we  have  seen,  have  been  lawful,  and 
could  be  defended  under  the  mortgage,  and  there  is  an  ab- 
sence of  proof  as  to  how  that  possession  was  obtained,  we 
must  presume  that  it  was  lawful  in  its  inception.  If  so, 
then  it  can  be  held  by  virtue  of  the  mortgage,  and  the 
remedy  of  the  plaintifis  is  to  redeem.  The  result  thus 
reached  answers  the  purposes  of  justice,  and  compels  the 
plaintiffs  to  do  equity.  A  different  conclusion  gives  them 
the  possession  of  the  land  discharged  of  the  mortgage,  for 
they  have  chosen  to  defer  their  suit  until  all  remedy  for  the 
collection  of  the  debt  is  barred  by  the  statute  of  limitations. 
It  is  not  overlooked  that  cases  are  abundant  elsewhere  not 
in  accord  with  Givan  v.  Doe^  supra.  That  case,  howevei', 
was  a  faithful  announcement  of  the  law  of  this  State  as  it 
was  held  at  the  date  of  this  mortgage.  Doe  v.  MacCy  7 
Blackf.  2 ;  Butler  v.  Doe,  id.  247.  It  was  a  rule  of  property 
then  existing  here,  upon  the  faith  of  which  contracts  were 
made.  Since  then  the  law  of  mortgages,  in  our  State,  has 
been  greatly  changed  by  statute.  It  is  not  likely  to  be  of 
public  advantage,  now  to  declare  the  law  to  have  been  dif- 
ferent in  1841  from  what  it  was  then  authoritatively  ad- 
judged to  be.  No  good  purpose  can  be  accomplished  by 
it,  and  in  the  case  before  us  it  would  plainly  result  in  injus- 
tice.   Such  are  my  own  views  of  the  last  question. 

The  judgment  of  the  majority  of  the  court,  from  which 
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I  dissent,  and  the  reasons  upon  which  they  proceed,  are 
given  in  an  opinion  by  Justice  Gbegory.  The  question, 
owing  to  our  legislation  for  more  than  twenty  years  past,  is 
not  at  this  day  of  much  practical  importance,  and  I  have 
therefore  contented  myself  with  a  very  brief  discussion  of  it. 
E.  P.  Ferris,  T.  A.  Hendricks,  0.  B.  Hord  and  A.  W. 
Hendricks,  for  appellants. 
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HiOBWATS. — Appeal. — On  an  appeal  from,  tlie  county  board  to  the  Circuit 
Court,  in  a  proceeding  for  the  location  of  a  highway,  the  Circuit  Court 
does  not  tako  jurisdiction  for  the  correction  of  errors,  but  must  try  the 
cause  as  an  original  cause,  and  make  a  final  judgment  The  court  may 
either  execute  its  own  judgment  or  send  the  case  down  to  the  county 
board,  with  directions  to  execute  the  judgment 

APPEAL  from  the  Morgan  Circuit  Court. 

Prazbb,  C.  J. — This  case  originated  before  the  board  of 
commisfiioners,  where  there  had  been  varioua  proceedings. 
It  was  a  petition  for  the  establishment  of  a  highway. 
Leathers,  a  remonstrant,  appealed  to  the  Circuit  Court. 
That  court,  without  trying  the  cause,  mero  motu  remanded 
it  to  the  commissioners,  with  directions  to  set  aside  all  the 
proceedings  after  a  certain  point  and  proceed  de  novo.  This 
was  erroneous.  In  such  an  appeal,  the  Circuit  Court  must 
try  the  cause  for  itself,  as  an  original  cause,  and  it  does  not 
take  jurisdiction  as  a  court  for  the  correction  of  errors.  It 
mast  make  a  final  determination,  and  it  may  then  either 
execute  its  judgment  or  send  the  cause  down  to  the  com- 
miflsionePB,  with  directions  to  carry  the  judgment  into 
effect  1  G.  &  H.,  §§  86,  37,  p.  25S. 
Vol,  XXXI— 6 
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'  The  jocfgment  is  reversed,  with  costs,  and  the  cause 
manded,  &c. 

S.  Claypool  and  jP.  P.  A.  Phelps,  for  appellant. 

W.  W.  Leathers^  G.  Carter^  W.  B.  Harrison  and  W.  & 
Shirley,  for  appellee. 


Gregory  v.  Pbrdub. 

Agbbsd  Case. — Jueisdxction. — An  agreed  case,  under  the  ■iatute,  pre- 
sented the  foUowing  facts :  A  commenced  a  proceeding  for  the  foreolos- 
ure  of  a  mortgage  upon  lands, executed  by  B  and  his  wife;  B  died  pend- 
ing the  suit,  and  his  widow  and  heirs  were  made  defendants,  and  a  de- 
cree for  the  sale  of  the  lands  entered.  The  yenue  haying  been  changed 
from  Warren  county,  where  the  lands  were,  the  decree  was  entered  in  tho 
Boom  Circuit  Court  Subsequently  B's  administrator  sold  the  land  for 
the  payment  of  the  debts,  subject  to  A's  decree  and  to  the  rights  of  B's 
widow,  and  C  became  the  purchaser.  A  afterwards  purchased  and  took 
a  couTeyance  from  the  widow  of  B  of  her  interest  in  the  land.  Upon 
these  facts  A  claimed  that  the  portion  of  the  lands  which  descended  to  B's 
heirs  was  liable  to  be  sold  to  pay  the  mortgage  decree  before  the  widow's 
portion  purchased  by  him,  while  C  claimed  that  the  widow's  portion 
should  contribute  to  the  payment  of  the  decree,  and  the  question  was  sub- 
mitted to  the  Warren  Circuit  Court,  where  a  decree  was  rendered  that  the 
widow's  portion  should  not  be  sold  until  that  which  descended  to  the  hein 
had  been  exhausted. 

JEteldj  that  under  the  statute  authorizing  agreed  cases,  the  statement  of  faots 
must  show  a  cause  of  action  in  faTor  of  one  party  against  the  other. 

ffeldf  also,  that  as  the  whole  land  was  subject  to  be  sold  to  satisfy  the  de- 
cree, no  such  question  could  arise  between  the  parties  as  presented  until 
it  appeared  that  a  surplus  would  remain. 

Held,  also,  that  the  Warren  Circuit  Court  could  not  modify  the  decree  of  tlie 
Boone  Circuit  Court. 

APPEAL  from  the  Warren  Circuit  Court. 

Rat,  J. — This  case  was  submitted  to  the  court  below 
upon  an  agreed  statement  of  facts,  verified  by  affidavit  of 
the  appellant,  that  the  controversy  is  real  and  the  proceed- 
ings in  good  faith,  to  determine  the  rights  of  the  parties. 
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Om.  the  5lli  of  January y  1859,  Charles  Sighy  noi 
and  his  wife  Mizabeth  D,  Highy  made  an  absolul 
ranty  deed  to  Fifdue,  conyeying  1,615  acres  of  land,  in 
Warren  county,  for  an.  expressed  consideration  of  $18,000. 
Afterwards  High  and  wife  claimed  that  the  conveyance 
purporting  to  be  a  deed  was  really  only  a  mortgage,  and 
instituted  a  suit  in  the  Warren  Circuit  Court  to  have  it  so 
adjudged,  and  for  a  redemption  of  the  same.  Pending  this 
suit-,  in  1864,  Charles  High  died,  and  the  same  was  revived 
in  the  names  of  his  widow  and  children,  who  are  his  heirs, 
and  a  change  of  venue  was  taken  to  the  Boone  Circuit 
Court,  where  a  decree  was  rendered  in  March,  1866.  By 
this  decree,  it  was  adjudged  that  the  conveyance  was  a 
mortgage,  and  that  there  would  be  due  upon  it,  on  the  1st 
day  of  March,  1868,  the  sum  of  $80,000,  for  which  the 
lands  were  liable,  and  in  default  of  its  payment  the  prem- 
ises, or  so  much  as  might  be  necessary,  should  be  sold*  In 
short,  it  is  an  ordinary  decree  of  foreclosure  against  the 
widow  and  heirs  upon  the  whole  lands.  After  this  decree 
was  rendered,  one  Levin  T.  Miller,  the  administrator  of 
High^s  estate,  filed  his  petition  in  the  Warren  Common  Pleas 
Court,  showing  the  debts  to  be  over  (60,000,  and  that  the 
personalty  was  less  than  f  100,  and  procured  an  order  for 
the  sale  of  all  said  lands,  *^  subject  to  the  specific  lien  of 
jperdue  for  the  $30,000  decree,  and  subject  to  the  interest 
of  the  defendant,  Elizabeth  D,  High,  as  widow  of  said  dece- 
dent'' 

On  the  15th  of  March,  1867,  Miller,  as  administrator, 
sold  the  lands  to  the  appellant  Gregory,  ^^  subject  to  the  in- 
terest of  Mrs.  Elizabeth  D.  High,  widow  of  said  decedent, 
and  also  subject  to  a  specific  lien  in  favor  of  John  Perdue 
for  the  sum  of  |80,401."  The  sale  to  Gregory  was  for 
124,239  15.  (We  may  remark,  parenthetically,  that  Perdue 
had  a  lien  for  f  401,  in  addition  to  the  Boone  Circuit  Court 
decree,  which  is  since  paid.)  In  pursuance  of  this  sale, 
which  was  reported  and  confirmed,  Miller  made  Gregory  a 
deed  for  ^^  four-fifths  of  the  lands." 


68  SUPREME  COURT  OP  INDIAITA. 

Gregory  v.  Perdue. 

On  the  29th  of  January^  1867,  Perdue  purchased  of  Mra. 
Highy  who  was  the  only  wife  Charles  High  ever  had,  and 
who  was  still  his  widow,  all  her  interest  m  said  lands, 
and  took  a  quit-claim  deed  therefor.  The  appellee,  Perdw^;, 
claimed  that  under  the  foregoing  facts,  the  undivided 
four-^fifths  of  the  lands  which  descended  to  the  heirs 
were  first  liable  to  be  sold  to  pay  said  Boone  Circuit  Court 
decree,  and,  if  sufficient  therefor,  that  the  interest  of  the 
widow,  being  one-fifth  of  the  lands  conveyed  to  him  by  her, 
should  not  be  botmd  to  contribute  any  part  of  it,  while 
appellant,6rre^oryyClaimed  that  the  widow's  interest  should 
contribute  its  jpro  rata, 

Tho  court  below,  upon  these  facts,  found  and  adjudged 
that  the  four-fifths  of  the  lands  owned  by  the  appellant 
should  be  sold  first,  and  if  sufficient  for  that  purpose^  that 
the  lands  conveyed  to  Perdue  should  not  contribute  toward 
the  payment  of  the  decree.  A  motion  for  a  new  trial,  by 
the  appellant,  having  been  overruled  and  exceptions  duly 
taken,  this  action  of  the  court  below  is  before  this  court 
for  review.  The  statute  provides  that  "parties  shall  have 
the  right,  in  all  cases,  by  an  agreement  to  that  effisct^  to 
submit  any  matter  of  controversy  between  them,  to  any 
court  that  would  otherwise  have  jurisdiction  of  such  cause, 
upon  an  agreed  statement  of  facts,  to  be  made  out  and 
signed  by  the  parties."  2  G.  &  H.,  §  886,  p.  222;  We  think 
it  must  appear,  from  such  statement  of  facts,  that  there 
exists  a  cause  of  action  in  favor  of  one  of  the  parties 
against  the  other. 

Is  there  any  cause  of  action  disclosed  here  ?  The  plajn- 
tifi'  asks  to  have  a  decree  obtained  in  his  &vor  in  th^  Boone 
Circuit  Court,  for  the  foreclosure  of  hia  mortgage,  and  sale 
of  the  property,  modified  by  the  judgment  of  the  Warreii 
Circuit  Court.  But  the  appellee  was  a  party  to  that  action, 
and  secured  all  he  was  at  that  time  entitled  to,  and  he  has 
not  since  acquired  any  rights  which  entitle  him  to  have 
that  decree  now  changed.  The  widow,  whose  title  he  has 
subsequently  purchased,  was  also  a  party  to  the  decree,  and 
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he  miiBt  take  her  title,  subject  to  the  lien  he  has  placed 
upon  it.  The  widow  had  joined  with  her  husband  in  the 
execution  of  the  mortgage  to  the  appellee,  and  her  interest 
in  the  property  so  incumbered  must  be  subject  to  the  decree 
of  foreclosure.  It  does  not  appear  by  the  agreed  statement 
of  facts,  that  there  will  be  any  surplus  remaining,  either  of 
money  or  property,  after  the  execution  of  the  decree  by  the 
sale  of  the  property.  Until  such  surplus  is  realized,  there 
can  be  no  question  as  to  the  rights  of  the  appellant  or  ap- 
pellee, in  any  excess.  K  the  property  does  not  produce 
more  than  the  amount  of  judgment,  interest  and  costs,  it 
must  be  all  applied  to  discharge  the  decree,  and  no  question 
will  arise  to  involve  the  parties  in  a  controversy.  The  ap- 
pellant declines  to  find  any  fault  with  the  decree  of  fore- 
closure, but  is  content  to  have  it  executed. 

Again,  would  the  Warren  Circuit  Court  have  any  jurisdic- 
tion to  modify  or  change  a  decree  of  the  jBoone  Circuit  Court 
in  the  execution  thereof?  The  rule  is  quite  well  settled, 
that  one  court  cannot  control  the  execution  of  the  orders 
or  process  of  any  other  court  of  equal  jurisdiction.  The 
Indiana  and  Illinois  Railroad  Co.  ct  aL  v.  WUlia-mSy  22  Ind. 
198.  By  what  process  it  was  intended  to  compel  the 
sberifF,  in  executing  the  decree  of  one  circuit  court,  to  be 
governed  by  the  orders  of  another  circuit  court,  so  far  as 
to  disregard  the  terms  of  the  decree,  we  do  not  understand. 
'  We  are  satisfied  that  there  was  no  case  presented  by  the 
agreed  statement  of  facts,  authorizing  the  action  of  the 
Warreji  Circuit  Court,  -and  that  judgment  is  therefore  re- 
versed, and  the  cause  remanded,  with  directions  to  dismiss 
the  proceedings. 

Gregory,  J.,  being  a  brother  of  one  of  the  parties,  did 
not  sit  in  the  case. 

JB.  IP.  Gregory y  J.  Harper ^  J.  Parky  L.  T.  Miller  and  Z. 
Bairdy  for  appellant. 

M.  W.  Chase  and  J.  A.  Wilstachy  for  appellee. 
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Hargia  and  Another  v.  The  InhabiUnta  of  Congressional  Township,  fte. 


Hargis  and  Another  v.  The  Inhabitants  of  Conobbssiokal 

Township,  &c. 

LiMiTATioirs^— School  Lahds. — Where  lands  were  selected  by  the  secr^ 
tary  of  the  treasury  for  school  purposes,  under  the  act  of  congress  of 
May  20th,  1826,  the  title  rested  in  the  inhabitants  of  that  congressional 
township,  and  a  cause  of  action  to  recoTer  the  possession  of  the  lands 
from  one  holding  them  adTcrsely  accrued  at  that  time. 

Sams. — Color  of  title  is  not  necessary  to  conslitute  an  adTerse  holding 
which  will  bar  an  action  under  the  statute  of  limitations. 

Bamx. — The  fact  that  the  claimant  entered  into  possession  of  the  land  while 
the  title  was  in  the  United  StaUt,  did  not  prerent  his  holding  from  be- 
coming adyerse  to  the  township  so  soon  as  the  title  Tested  in  it. 

APPEAL  from  the  Pike  Circuit  Court. 

Gregory,  J. — Suit  by  the  appellee  against  the  appellants 
for  the  possession  of  a  quarter  section  of  land.  The  case 
was  submitted  to  the  court  below  on  an  agreed  statement  of 
facts.  In  1826,  the  title  to  the  land  was  in  the  Uniied  States, 
and  so  continued  until  the  14th  of  Marchy  1885,  when  the 
same  was  legally  and  properly  selected  by  the  secretary  of 
the  treasury  for  the  appellee,  under  and  in  accordance  with 
the  provisions  of  the  act  of  congress  of  May  20th,  1826, 
thereby  vesting  the  title  thereto  in  the  appellee.  In  1826, 
John  JBeckncU,  without  any  authority  from  the  United  States, 
entered  into  the  possession  of  the  premises,  and  in  1882 
made  a  parol  sale  thereof  to  William  Goodman,  Goodman, 
in  1854,  sold  the  west  half  of  the  land  to  WiUiam  BeckneU, 
who  sold  the  same  in  September,  1863,  to  George  Goodman, 
who,  on  the  29th  of  February,  1864,  conveyed  it  to  Martha 
Jane  Hargis,  under  whom  the  appellants  hold.  This  was 
the  first  deed  executed  for  any  portion  of  the  land.  Wil- 
liam Goodman,  in  1860,  sold  the  east  half  of  the  knd  to 
McLee  Goodman  and  Sylvester  Davenport,  who  sold  it  to 
WiUiam  H.  Hargis  and  George  W.  Hargis,  under  whom  the 
appellants  hold  and  claim  as  tenants.  William  Goodman 
did  not  execute  any  deed  of  conveyance  to  his  vendees,  but 
'when  the  latter  sold  to  William  H.  Hargis  and  George  W. 
Hargis,  Goodman  conveyed  the  east  half  of  the  land,  by  an 
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^reement  between  the  parties^  to  them.  Each  of  the  par- 
lies, from  William  Goodman  to  the  present  claimants  inclu* 
sive,  from  the  times  of  the  respective  purchases  of  the  land 
until  the  several  sales  thereof,  was  in  the  actual,  open,  noto*- 
rious,  exclusive,  continuous  and  uninterrupted  possession 
of  the  premises  so  bought,  claiming  the  same  in  good  faith 
in  fee  simple,  but  without  any  written  color  of  title  thereto, 
except  those  under  whom  appellants  claim  possession. 
William  Goodmariy  during  his  possession,  knew  of  an  out- 
standing claim  to  the  land  under  a  law  of  congress  donating 
lands  for  school  purposes.  And  since  Martha  Jane  Hargis 
bought  the  west  half  of  the  land,  she  and  her  tenants  have 
been  in  possession  thereof.  And  since  William  H.  Hargis 
and  George  W.  Hargis  bought  the  cast  half  of  the  land,  they 
and  their  tenants  have  been  in  possession  thereof. 

The  statute  of  limitations  provides,  that  actions  for  the 
recovery  of  the  possession  of  real  estate  shall  be  com- 
menced within  twenty  years  ''after  the  cause  of  action  has 
accrued,  and  not  afterwards.''  2  G.  &  H.,  §  211,  p.  158. 
In  1835,  some  thirty  years  before  this  action  was  com- 
menced, the  appellee  became  the  legal  owner,  and  enti- 
tled to  the  possession  of  the  land  in  controversy.  Goodman 
was  then  in  the  actual,  open,  notorious  and  exclusive  pos- 
session thereof,  claiming  to  be  the  owner  in  fee.  Clearly 
the  cause  of  action  then  accrued  in  favor  of  the  appellee 
against  Goodman.  The  present  claimants  trace  their  pos- 
session to  the  latter  by  privity  of  contract,  as  we  construe 
the  agreement  of  facts,  and  are  protected  by  the  statute. 
It  is  difficult  to  see  how  Goodman^s  knowledge  of  an  out- 
standing claim  to  the  land  could  change  the  fact  that  the 
right  of  action  accrued  to  the  appellee  upon  the  acquisition 
of  the  title  from  the  United  &ates.  Color  of  title  is  not 
necessary  to  constitute  an  adverse  holding,  so  as  to  bar  an 
action  under  this  statute.  Bauman  et  al.  v.  GrubbSj  26  Ind. 
419.  Goodmanis  vendor  entered  into  the  possession  of  the 
land  while  the  title  was  in  the  United  States^  and  for  that 
leason  it  is  claimed  that  the  possession  was  not  adverse. 
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In  Campbell  v.  Thomas^  9  B.  Mon.  (Ky.)  82,  the  defendant 
entered  into  the  possession,  in  1816,  of  lands  belonging  to 
the  commonwealth,  and  continued  in  possession  till  the  suit 
was  commenced  in  1848.  The  plaintiff  obtained  the  gov- 
ernment title  in  1823.  The  court,  after  stating  that  the 
commonwealth  could  not  be  prejudiced  by  the  defendant's 
possession,  say:.  ^'Inasmuch,  however,  as  the  occnpant 
claimed  the  land  as  his  own,  his  possession,  according  to  the 
doctrine  uniformly  held  by  this  court  on  the  subject,  became 
adverse  to  Thomas  so  soon  as  he  obtained  his  patent,  and  if  he 
permitted  such  adverse  possession  to  continue  uninterrupted 
for  twenty  years,  without  entry  or  suit  by  him  to  divest  it^ 
it  forms  a  complete  bar  to  his  possessory  right." 

In  La  Frombois  v.  Jackson^  8  Cow.  589,  Jones,  Chancellor, 
says:  "But  the  grantee  of  the  people,  in  conmion  with  all 
other  individuals,  must  perfect  his  title  by  entry  upon  the 
settler,  within  twenty  years  after  his  title  accrues  under  the 
patent,  or  his  entry  will  be  barred,  and  his  remedy  by 
ejectment  lost." 

We  think  the  court  below  erred  in  overruling  the  appel- 
lant's motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  grant  a  new  tnal^ 
and  for  further  proceedings. 

C.  M.  Allen  and  jF.  W.  Viehej  for  appellants. 

O-  F.  Baker,  J.  A.  Beck,  W.  E.  Niblack  and  W. H.  DeWdf^ 
for  appellee. 


1 


Devaw  t?.  Ellis. 


PBOCEEOXKas  SuppLEMENTABT  TO  ExxouTiOH. — Proceedings  in  Aid  of  ezo- 
cution,  based  upon  an  affidftrit  alleging  that  an  execution  had  been  re- 
turned unsatisfied,  &c.,  and  that  A  was  indebted  to  the  defendant^  and 
thai  B  was  also  indebted  to  him,  or  had  notes  of  his  in  his  possess* 
ion.    A  answered,  not  under 'Oath,  denying  the  aUegationa  of  the  oon* 
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plaint,  and  B^  under  oath,  to  the  same  effect.  B  moTed  to  dismiss  the 
proceedings  as  to  him,  but  without  any  action  upon  the  motion  the  case 
was  heard  by  the  court,  who  found  for  the  plaintiff,  that  execution  had 
been  returned  unsatisfied,  &o.,  and  that  A  was  at  the  time  of  the  serTice 
of  the  writ  indebted  to  the  defendant  in  the  sum  of  $88,  which  he  had 
thereafter  paid  oyer  to  B.  Judgment  was  rendered  against  B  for  said 
sum  of  $83  and  costs,  to  be  credited  when  paid  on  the  former  judgment. 
On  appeal  by  B,  the  evidence  not  being  in  the  record,  it  was 
Held,  that  there  was  no  error  in  the  proceedings  below. 

APPEAL  from  the  Putnam  Common  Pleas. 

Gregory,  J. — Hamilton  E.  Ellis  filed  his  statement,  under 
oath,  in  the  court  below,  against  James  Devan^  John  Blair^ 
and  Michael  Deoan,  averring  that  he  had  recovered  a  judg- 
ment in  that  court  against  James  Devan  for  $150;  that  he 
had  caused  an  execution  to  be  issued  thereon,  which  had 
been  returned  unsatisfied;  that  James  Devan  is  an  unmar- 
ried man,  and  therefore  not  entitled  to  any  exemption ;  that 
said  James  had  caused  his  money  to  be  loaned  out  and 
secreted  from  the  plaintift*;  that  his  property  consists  of 
notes,  accounts  and  money  which  he  refuses  to  apply  to  the 
payment  of  the  judgment ;  that  defendant  Blair  is  indebted 
to  said  James  in  the  sum  of  $600,  for  money  loaned,  and  that 
Michael  Devan  is  indebted  to  said  .Jame^,  or  has  moneys, 
notes  and  other  property  of  the  execution  defendant  in  his 
hands  and  under  his  control,  which  ought  to  be  applied  in 
satisfaction  of  the  judgment. 

Mair  answered,  without  oath,  denying  the  allegations  of 
the  complaint.  Michael  Devan  answered,  under  oath,  that 
he  was  not  indebted,  either  directly  or  indirectly,  to  James 
Devan  in  any  sum  whatever;  that  he  had  no  money,  notes, 
or  other  property,  of  any  kind  whatever,  in  his  hands 
belonging  to,  or  in  anywise  the  property  of,  said  James^  noi. 
had  he  the  control,  either  as  agent  or  otherwise,  of  anyi 
moneys,  notes,  or  other  property  belonging  to  said  Jam^Sy 
and  moved  to  dismiss  the  proceedings  as  to  himself. 

The  court  below  heard  the  case  on  the  evidence,  and 
found  that  the  plaintifiT,  on,  &c.,  recovered  judgment 
in  that  court  against  Jam/es  Devan  for  $150  and  costs; 
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that  on,  &c.,  an  execution  isBoed  on  the  judgment  and 
remains  wholly  unsatisfied;  that  Blair  had  $83  in  his  hands 
at  the  time  of  the  commencement  of  these  proceedings, 
which  he  had  thereafter  paid  over  to  to  Michael  Devan,  The 
court,  on  this  finding,  rendered  the  following  judgment: 
"  It  is  therefore  considered  and  ordered  by  the  court  that 
said  plaintiff  recover  of  said  defendant  Michael  Devan  the 

sum  of  $83,  together  with  his  costs  herein,  taxed  at 

dollars,  and  that  the  said  amount,  when  collected,  be  applied 
on  said  judgment,  interest  and  costs." 

The  errors  complained  of  are,  1.  That  the  cause  was 
tried  without  the  motion  to  discharge  Michael  Devan  being 
first  decided.  2.  That  the  court  finds  Blair  indebted 
at  the  time  of  the  service  of  the  writ,  and  renders  judg- 
ment against  Michael  Devan  for  the  amount  thereof.  8. 
That  the  judgment  of  the  court  is  not  such  as  the  statute 
authorizes.  4.  That  there  was  a  joint  trial  of  three  de- 
fendants, and  a  finding  and  judgment  as  to  one  only.  5. 
That  the  costs  of  the  trial  of  three  defendants  are  all  ad- 
judged against  Mkhad  Devan. 

The  code  provides  that  ^  after  the  issuing  or  return  of  an 
execution  against  the  property  of  the  judgment  debtor,  or 
any  one  of  the  several  debtors  in  the  same  judgment,  and 
upon  an  afiidavit  that  any  person  or  corporation  has  prop- 
erty of  such  judgment  debtor,  or  is  indebted  to  him  in  any 
amount,  which,  together  with  other  property  claimed  by 
him  as  exempt  from  execution,  shall  exceed  the  amount  of 
property  so  exempt  by  law,  such  person,  corporation,  or 
any  member  thereof,  naay  be  required  to  appear  and  answer 
concerning  the  same  as  above  provided. 

<^  Witnesses  may  be  required  to  appear  and  testify  in  the 
proceeding  provided  for  in  this  chapter  (article),  and  either 
party  may  examine  the  other  as  a  witness,  in  the  same  man- 
ner as  upon  the  trial  of  an  issue ;  or  the  plaintiff  may  waive 
the  answer  of  the  debtor,  and  rely  upon  other  testimony. 
All  such  examinations  and  answers  shall  be  on  the  oath  of 
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the  party,  except  that  when  a  corporation  answers,  the 
answer  shall  be  on  the  oath  of  an  officer  thereof. 

"Upon  the  hearing,  the  judge  of  the  court  may  order 
any  property  of  the  judgment  debtor,  not  exempt  from 
execution,  in  the  hands  either  of  himself  or  any  other  per- 
son, or  any  debt  due  to  the  judgment  debtor,  to  be  applied 
to  the  satisfaction  of  the  judgment,  and  forbid  transfers  of 
property  and  choses  in  action,  and  such  judge  or  court  shall 
have  full  power  to  enforce  all  orders  and  decrees  in  the 
premises  by  attachment  or  otherwise."  2  G.  &  H.,  §§  522, 
523,  524,  pp.  261,  262. 

The  evidence  is  not  in  the  record.  There  was  no  excep- 
tion taken  in  the  court  below,  nor  waa  there  any  motion 
made  as  to  the  judgment  for  costs.  We  think  there  is 
nothing  in  any  of  the  errors  assigned.  The  judgment  and 
order  made  against  the  appellant,  although  not  strictly 
within  the  provisions .  of  the  code,  is  not  erroneous.  The 
statute  was  substantially  pursued. 

The  judgment  is  affirmed,  with  costs. 

S.  Clayjpool  and  J.  A.  Matson^  for  appellant. 

J>.  E.  WSIiaTn^n  and  A.  Daggy^  for  appellees. 


Miller  v.  The  Boabd  o¥  Commissionebs  of  Putkam  CoxTimr. 

BoujiTiss. — ScBSTiTUTEB. — The  legaUzing  act  of  March  8, 1865,  embraces  the 
ease  of  bounties  to  persona  furnisliing  substitutes,  and  applies  to  oases 
where  the  appropriation  was  made  before  the  passage  of  the  act,  and  the 
bonds  or  orders  were  issued  afterwards. 

APPEAL  from  the  Putnam  Circuit  Court. 
Gregory,  J. — On  the  8d  of  February j  1865,  the  board  of 
commissioners  of  Putnam  county  made  an  order,  among 
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other  things,  directing  the  aaditor  of  the  county  to  issuei 
for  the  benefit  of  Franklin  township,  in  that  county,  forty- 
five  orders,  styled  first  class  orders,  each  for  two  hundred 
dollars,  payable  April  1, 1866 ;  and  forty-five  other  orders, 
styled  second  class  orders,  each  for  a  like  sum,  payable  the 
1st  of  April,  1867;  and  that  the  auditor  deliver  to  each 
person  furnishing  a  substitute  soldier  for  the  army  of  the 
United  States,  to  the  credit  of  that  township,  two  of  the 
orders  above  described,  one  of  each  class.  Under  this  order 
of  the  board,  the  appellant  furnished  a  substitute  to  the 
credit  of  that  township,  and  on  the  8th  of  April,  1865, 
there  was  issued  to  him,  by  the  defendant,  the  county 
order  sued  on.  The  validity  of  this  county  order  is 
involved  in  this  case.  In  Coffman  v.  Keigktley  et  al.,  24  Ind. 
609,  the  foregoing  order  of  the  board  was  the  matter 
in  controversy.  That  was  a  proceeding  to  enjoin  the 
issuing  of  county  orders  under  and  in  pursuance  of  this 
order.  The  only  question  in  the  case  at  bar,  not  involved 
in  that,  is,  does  the  legalizing  act  of  the  8d  of  March,  1865, 
(Acts  1865,  p.  126,)  embrace  bounties  to  persons  furnishing 
substitutes.  The  language  of  the  first  section  of  the  act 
is  broad  enough  to  cover  such  an  appropriation .  The  words, 
"for  the  purpose  of  procuring  or  furnishing  volunteers 
and  drafted  men  for  the  army  or  navy  of  the  United  States/^ 
embrace,  we  think,  clearly  the  furnishing  of  a  substitute. 
The  substitute  is  a  volunteer;  he  becomes  as  much  a  soldier 
of  the  United  States  as  his  principal  would  have  been  had 
he  volunteered.  The  government  is  aided  by  having  a  sol- 
dier furnished  to  her.  It  is  difficult  to  see  what  legal  dif- 
ference it  can  make  to  whom  the  order  was  issued,  whether 
to  the  principal  or  to  the  substitute. 

But  it  is  now  urged,  that  the  second  proviso  of  section  2 
of  the  act  of  March  8,  supra,  excludes  "appropriations 
made,"  and  confines  the  legalization  to  "  bonds,  orders,  or 
other  evidences  of  indebtedness,  issued  to  raise  money 
to  pay  bounties  to  volunteers  and  drafted  men,  who  had 
entered  the  military  service  of  the  United  States,  or  to  main- 
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tain  and  support  the  families  of  volunteers,  drafted  men 
and  substitutes/'  It  must  be  admitted  that  the  question  is 
not  free  from  difficulty. 

In  the  eonstruction  of  statutes,  we  must  look  to  the  inten- 
tion of  the  legislature;  and  it  is  a  well  settled  rule,  that 
Tvhere  any  cause  of  doubt  arises,  although  apparently  the 
doubt  attaches  only  to  a  particular  clause,  the  whole  statute 
is  to  be  taken  together,  and  to  be  examined,  to  arrive  at 
the  legislative  intent.  ^^The  best  expositors  of  all  letters 
patent,"  says  Lord  Coke,  "  and  acts  of  parliament,  are  the 
letters  patent  and  the  acts  of  parliament  themselves,  by 
construction,  and  comparing  all  the  parts  of  them  together." 
At  the  time  the  act  passed  there  was  pending  a  drafts 
under  the  last  call  of  the  president  of  the  United  States^  for 
three  hundred  thousand  men.  This  State  was  then  actually 
engaged  in  filling  her  quota,  by  volunteer  enlistment,  to 
relieve  her  citizens  from  that  draft.  Under  this  pressure, 
the  legislature  then  in  session  was  appealed  to  for  relief. 
The  first  section  of  the  act  of  ilarch  8,  suprUy  in  express 
words  legalizes  "appropriations  made."  By  the -second 
section,  "any  levy  and  assessment  for  taxes,  made  by  any 
incorporated  city  or  town,  or  board  of  county  commission- 
era  of  any  county  of  this  State,  to  procure  means  to  pay 
any  appropriations  by  them  made,  or  bonds  and  orders 
issued  for  the  purposes  in  the  foregoing  section  enumerated, 
are  legalized."  By  the  third  section,  it  is  provided  that 
"  after  the  quota  of  troops  now  due  from  this  State,  on  the 
last  call  of  the  president  of  the  United  States  for  three  hun- 
dred thousand  men,  is  filled,  it  shall  bo  unlawful  for  any 
board  of  commissioners  of  any  county,  or  the  municipal 
authorities  of  any  city  or  town,  of  this  State,  to  make  any 
appropriations  from  their  respective  treasuries,  or  to  issue 
any  bonds,  orders  or  other  evidences  of  indebtedness,  for 
the  purpose  of  paying  bounties  to  volunteers,  drafted  men 
or  substitutes  who  have,  or  may  hereafter,  enter  the  mili- 
tary service  of  the  United  StatesJ^ 

In  view  of  a  legislative  intention  sq  clearly  evinced^  a 
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proviso,  to  have  the  effect  claimed  for  this,  must  be  directly 
repugnant  to  the  body  of  the  act.  The  proviso,  taken 
together,  is  this:  '^That  the  provisions  of  this  act  shall 
not  be  construed  to  cover  or  include  debts  contracted  by 
individuals  to  relieve  themselves  from  any  draft  that  has 
heretofore  taken  place,  nor  shall  the  same  be  construed  to 
authorize  the  assumption  or  payment  of  such  debts  by  any 
county,  town  or  city;  but  the  provisions  of  this  adareiTir 
tended  to  apply  to  the  action  of  counties^  towns  and  cities^  which 
have  acted  through  their  legally  constituted  authorities^  and  have 
issued  their  bonds,  orders,  or  other  evidences  of  inddbtcdnesSy  to 
raise  money  to  pay  bounties  to  volunteers  and  drafted  men,  who 
have  entered  the  military  service  of  the  United  States,  or  to  main^ 
tain  and  support  the  families  of  volunteers,  drafted  men,  and 
substitutes^'  That  portion  of  the  proviso  in  italics  seems  to 
be  an  explanation  of  the  main  subject  of  the  proviso  itself, 
and  contains  no  negative  words  making  it  directly  repug- 
nant to  the  body  of  the  act.  Suppose  the  act  is  intended 
to  apply  to  "  bonds,  orders,  and  other  evidences  of  indebt- 
ness,"  it  is  equally  clear,  taking  all  the  parts  of  the  act 
together,  that  it  is  also  the  intent  to  embrace  '^  appropria- 
tions made."  This  question  was  somewhat  considered  in 
Coffman  v.  Keightley  et  aL,  supra,  but  a  discussion  of  it  in 
the  opinion  was  omitted.  But  in  view  of  the  earnest  and 
able  manner  in  which  it  is  now  pressed  upon  us,  we  feel  it 
due  to  the  parties  interested  to  give  the  reasons  for  the 
construction  we  place  upon  the  act. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings. 

S.  Turman,  for  appellant. 

i>.  E.  WUUamson  and  A.  Doggy,  for  appellee. 
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Barton  and  Wife  v.  Marsh. 

CovKTB  or  CoNCiLiATi02r. — C08T8. — As  the  act  of  1865,  repealing  the  law 
establishing  courts  of  conciliation,  contained  no  saring  clause  as  to  pending 
suits,  costs  cannot  be  taxed  against  the  plaintiff  in  an  action  of  slander 
tried  after  the  repeal,  on  account  of  his  failure  to  go  into  a  court  of  con- 
ctliatioii. 

APPEAL  from  the  Morgan  Circuit  Court. 

Elliott,  J. — The  appellants  sued  Marsh  in  an  action  of 
slander,  and  recovered  a  judgment  of  fifty  dollars.  It  does 
not  appear  by  the  record  when  the  suit  was  commenced, 
but  it  was  tried  at  the  November  term  of  said  court  in  1866, 
During  the  progress  of  the  trial,  the  plaintiffs  gave  in  evi- 
dence a  certified  transcript  of  the  record  of  the  court  of 
conciliation,  for  the  purpose  of  showing  that  the  defendant 
had  been  duly  notified  to  appear  before  the  judge  of  the 
Court  of  Common  Pleas  of  said  county,  on  the  12th  day  of 
December^  1864,  for  the  purpose  of  a  conciliation  and  settle- 
ment of  the  same  cause  of  action;  that  the  plaintifis 
appeared  before  said  judge  at  the  time  and  place  specified, 
but  the  defendant  made  default.  At  the  time  the  judgment 
was  rendered  in  the  action  in  the  Circuit  Court  for  the 
plaintifis,  on  the  verdict  of  the  jury,  the  defendant  moved 
the  court  to  tax  the  plaintiffs  with  their  own  costs,  on  the 
ground  that  the  record  of  the  court  of  conciliation  did  not 
contain  the  notice  served  on  the  defendant.  A  rule  was 
thereupon  granted  against  the  judge  of  the  court  of  concili- 
ation to  certify  a  proper  transcript  of  the  proceedings  had 
before  him  in  said  cause,  and  the  motion  to  tax  the  costs  was 
continued  to  a  subsequent  term.  An  amended  transcript 
of  the  proceedings  in  the  court  of  conciliation  was  after- 
wards filed,  containing  a  copy  of  the  notice  served  on  the 
defendant.  This  transcript  shows  that  the  defendant  was 
required  to  appear  on  the  12th  of  December^  1865,  and  the 
proceedings  are  of  that  date,  though  the  notice  is  dated 
December  7, 1864.  At  the  November  term,  1867,  the  motion 
for  taxing  the  costs  in  said  cause  was  again  presented,  when 
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the  court  sustained  the  defendant's  motion,  and  taxed  tho 
costs  made  by  the  plaintiffs  in  said  cause  to  the  plaintiffi, 
to  which  they  excepted,  and  bring  that  question  on  appeal 
to  this  court. 

We  do  not  find  it  necessary  to  examine  the  objections 
made  to  the  record  of  the  court  of  conciliation,  as  the  legis- 
lature, at  its  specid  session  in  1865,  very  properly,  as  we 
think,  repealed  the  act  establishing  courts  of  conciliation. 
The  repealing  act  contains  no  saving  clause  as  to  pending 
suits,  but  it  does  contain  an  emergency  clause,  by  which  it 
is  declared  to  be  in  force  from  and  after  its  passage.  It  was 
approved  December  20,  1865,  and  was  therefore  in  force 
from  and  after  that  date.    Acts  Spec.  Sess.  1865,  p.  163. 

This  cause,  as  the  record  shows,  was  tried  in  November^ 
1866,  and  hence,  at  the  date  of  the  trial,  there  was  no  law 
requiring  the  production  of  the  record  of  a  court  of  con- 
ciliation, or  authorizing  the  court  to  tax  the  costs  made  by 
the  plaintiffs  to  them.  The  plaintiffs  were  entitled  to  a 
judgment  for  costs,  and  the  court  erred  in  sustaining  the 
defendant's  motion  to  tax  the  plaintifis  with  their  own  costs. 

The  order  is  reversed,  with  costs,,  and  the  cause  remanded, 
with  instructions  to  the  Circuit  Court  to  render  judgment 
in  favor  of  the  plaintiffs  for  costs. 

W.  jB.  Harrison  and  W.  S^  Shirley y  for  appellants. 

C  F.  McNutt  and  A.  EnniSy  for  appellee. 


m  Hunter  v.  The  State. 


Ikfobmatiok. — EviDEircE. — On  the  trial  of  an  infonnation  for  burglary, 
the  defendant  offered  to  prove  that  certain  words  in  tho  affidayit,  on 
which  the  information  was  based,  were  inserted  after  the  affidavit  had 
been  sworn  to^  and  that  the  person  making  tho  affidavit' was  not  re-sworn. 

JUUi^  that  this  was  not  a  question  for  the  Jary. 
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LfiOBXATiov. — An  information  in  the  Common  Pleas  Courts  for  a  felony, 
ftTerred  that  the  defendant  was  in  the  jail  of  the  county  on  a  charge  of 
aaid  felony,  and  had  not  been  indicted  by  the  grand  jury. 

HtUy  that  the  ayerment  was  sufficient  to  giye  the  court  jurisdiction. 

Bv&GLAKT. — ^Where,  in  an  information  for  burglary,  it  is  charged  that  the 
.entering  was  with  intent  to  commit  a  larceny,  the  kind  or  yalue  of  the 
goods  intended  to  be  stolen  need  not  be  ay  erred. 

APPEAL  from  the  Bmk  Common  Pleas. 

Gregory,  J. — The  affidavit  on  which  the  information  was 
bafied  charges  that  the  defendant,  on,  &c.,  at,  &c.,  ^^  did  tlien 
and  there^  in  the  night  time,  feloniously  and  burglariously 
break  and  enter  into  the*  storehouse  of  \JIarvey  W.  CarVj 
used  and  occupied  as  a  drag  store  by]  Edward  D.  Beher^ 
then  and  there  situate,  with  intent  the  goods  and  chattels 
of  the  said  Edward  D.  Bcher^  then  and  there  being,  then 
and  there  feloniously  and  burglariously  to  steal,  take  and 
carry  away."  The  information  follows  the  affidavit.  To 
^ve  the  Common  Pleas  Court  jurisdiction,  it  was  averred 
in  the  information  that  the  defendant  was  in  the  JinsTi 
county  jail,  on  the  charge  of  said  felony,  and  had  not  been 
indicted  by  the  grand  jury.  Plea,  "not  guilty."  Trial  by 
jury;  verdict,  guilty;  motions  for  a  new  trial  and  in  arrest 
overruled,  and  judgment. 

On  the  trial,  the  appellant  offered  to  prove-  to=  the  jury 
that  the  words  in  brackets,  in  the  affidavit,  were  interlined 
after  the  affidavit  was  sworn  to,  and  that  it  was  not  re-sworn 
to  after  the  amendment.  The  court  ruled  out  the  evidence 
offered,  and  the  defendant  excepted,  and  made  this  action 
of  the  court  one  of  the  reasons  for  his  motion  for  a  new 
trial.  There  was  no  error  in  ruling  put  the  evidence.  It 
was  a  matter  with  which  the  jury  had  nothing  to  do.  The 
question  before  them  was  guilty  or  not  guilty,  as  charged 
in  the  information.  The  same  thing  was  relied  on  in  the 
motion  in  arrest,  but  the  affidavit  showing  the  fact  was  not 
made  a  part  of  the  record  by  a  bill  of  exceptions,  and  is 
therefore  not  before  us. 

It  is  claimed  that  the  infonxuition  does  not  charge  that 
Vol.  XXDL— 6 


82  SUPREME  COURT  OF  DTDIAITA. 

The  IndianspoliB  and  Cineiniiati  BaOroMl  GompMiy  «.  Rutherford. 

the  defendant  was  in  custody  on  a  charge  of  the  same 
felony.  The  charge  that  he  was  in  the  Bush  county  jafl,  is 
a  charge  that  he  was  in  custody.  It  is  the  kind  of  custody 
contemplated  by  law% 

It  is  urged  that  the  information  is  defective  in  not  charg- 
ing that  the  defendant  had  not  been  indicted  by  the  grand 
juiy  of  Rush  county.  The  charge  that  he  had  not  been 
indicted  by  the  grand  jury  is  suflSicient. 

It  is  objected  to  the  information  that  the  value  of  the 
goods  and  chattels  intended  to  be  stolen  is  not  stated.  The 
crinie  consists  in  the  breaking  and  entering,  in  the  night 
time,  a  mansion  house,  storehouse,  manufactory,  office^ 
shop,  out-house  or  boat,  with  intent  to  conmiit  a  felony. 
The  crime  is  complete  without  the  actual  commission  of 
the  felony  intended.  It  is  not  necessary  to  state  the  kind 
or  value  of  the  goods  intended  to  be  stolen. 

The  judgment  is  affirmed^ with  costs. 

J.  B.  MUcheU  and  B.  Smithy  for  appellant. 

D.  JEu  WtUiamsonj  Attorney  General,  for  the  State. 
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KS0LX0X2ICE. — ^Plkadino.— In  an  action  for  an  injary  to  the  person,  it  was 
held  that  an  answer  alleging  that  the  injaiy  resulted  from  the  careless- 
ness of  the  plaintiif  was  properly  stricken  out  on  motion,  as  eyidence  of 
the  fact  pleaded  was  admissible  under  the  (^neral  denial,  which  was  also 
pleaded.  ^  - 

Intxekooatoribs  to  the  Jubt. — Practice. — The  court  declined  to  consider 
an  objection  that  improper  interrogatories  had  been  submitted  to  the 
Jury,  because  the  party  objecting  could  not  hare  been  iigured. 

KiQLiGEVCS. — ^Where  the  negligence  of  the  plaintiif  directly  contributes  to 
the  injury,  he  cannot  recover. 

Passxkqxbs.— Raxlboass.— The  duty  of  a  carrier  of  passengers  does  not 
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extend  to  the  imprisonment  of  the  passenger,  so  as  to  preTent  him  fh»m 
Tolontarilj  exposing  himself  to  needless  peril. 
Sake. — ^The  carrier  is  not  bound  to  so  protect  the  windows  of  its  coaches 
that  a  passenger  cannot  get  his  limbs  through  them;  and  where  an  injury 
resulted  fh)m  the  arm  of  a  passenger,  placed  by  him  seteral  inches  out- 
side the  window,  coming  in  contact  with  the  structure  of  a  water-tank, 
it  was  held  that  the  carrier  was  not  liable. 

APPEAL  from  the  Morgan  Circuit  Court. 

Frazeb,  C.  J. — The  suit  was  for  injuries  received  by  the 
plaintiff  while  a  passenger  on  the  defendant's  (now  appel- 
lant) cars.  The  general  denial  was  pleaded.  A  special 
answer,  alleging  that  the  injuries  resulted  from  the  careless- 
ness of  the  plaintiff,  was  stricken  out  on  motion,  and  this 
is  assigned  for  error.  It  was  right.  The  fact  could  prop- 
erly be  proved  under  the  general  denial. 

Por  the  same  reason,  as  well  as  that  it  was  in  the  discre- 
tion of  the  court  to  allow,  or  not,  a  further  answer  after 
the  cause  was  at  issue,  there  Tf as  no  error  in  a  refusal  of 
leave  to  file  an  additional  paragraph,  of  the  same  legal  effect 
as  that  which  had  been  stricked  out. 

The  putting  of  certain  interrogatories  to  the  jury  is  also 
complained  of.  We  need  not  determine  whether  the  inter- 
rogatories were  proper,  for  the  reason  that  even  if  they  were 
improper,  it  would  not  follow  that  the  judgment  must  be 
reversed.  We  do  not  say  that  the  putting  of  improper 
interrogatories  could,  in  no  case,  result  in  injury  to  a  party, 
but  in  this  case  no  possible  injury  could  have  followed,  and 
hence  if  there  was  error  in  that  respect,  it  is  not  available 
here. 

The  evidence  showed  that  the  injury  received  was  a 
broken  arm,  and  that  at  the  time  of  the  accident  the  plain- 
tiff^^ arm  was  projecting  out  of  the  window  of  the  coach  in 
which  he  rode,  in  consequence  of  which  it  came  in  contact 
with  some  object  outside,  probably  a  timber  frame  support- 
ing a  water-tank.  The  jury  found  specially,  in  answer  to 
an  interrogatory,  that  the  injury  would  not  have  happened 
if  the  plaintiff  had  kept  his  arm  inside  the  car.  In  conse- 
quence of  damages  to  the  main  track  of  the  railroad,  caused 


84  SUPREME  COURT  OP  DfDIAKA. 

The  Indianapolis  and  Cincinnati  Railroad  Company  «.  RatlierfoTd. 

by  a  recent  freshet,  the  train  was,  on  this  occasion,  com- 
pelled to  pass  a  short  distance  upon  a  side  track  which  was 
dangerously  near  to  the  structure  of  the  water  station,  if 
passengers  allowed  their  limbs  to  protrude  a  distance  of 
three  or  four  inches  outside  of  the  windows  of  the  carriages. 
The  injury  occurred  by  reason  of  the  plaintiff  having  no 
notice  of  the  special  danger.  It  did  not  appear  that  slats 
or  other  appliances  were  provided  to  prevent  persons  from 
putting  their  limbs  outside  the  windows. 

The  jury  was  instructed  as  follows:  1.  That  the  mental 
suffering  of  the  plaintiff  might  be  taken  into  consideration 
in  fixing  the  damages,  should  the  verdict  be  for  him.  2. 
That  the  same  skill  and  diligence  was  required  of  the  de- 
fendant,  in  running  its  train  temporarily  on  a  side  track,  as 
on  the  main  track,  and  if,  in  running  on  the  side  track,  there 
was  a  special  danger  from  the  close  proximity  to  that  track 
of  fixed  structures,  it  woald  be  negligence  in  the  defendant 
not  to  notify  passengers  of  such  special  danger.  8.  That 
the  defendant  was  bound  to  provide  wire  gauze,  bars,  8l(its, 
or  other  barricades,  to  prevent  passengers  from  putting  their 
arms  out  of  the  car  windows,  and  if  the  plaintift'^s  arm  was 
casually  extended  two  or  three  inches  outside,  and,  by  rea- 
son of  the  close  proximity  of  the  water-tank,  he  sustained 
the  injury,  the  verdict  should  be  for  the  pldntiff.  4.  That 
if  the  water-tank  was  so  remote  from  the  track  as  not  rea- 
sonably to  endanger  passengers  resting  their  limbs  on  the 
window  sill,  and  casually  extending  them  a  little  beyond  the 
outer  edge  of  the  car,  and  the  plaintiff  extended  his  arm  so 
far  beyond  the  car  as  to  expose  it  to  collision  with  the  tank, 
such  exposure  would  be  negligence  on  his  part,  and  the  ver- 
dict should  be  for  the  defendant. 

These  instructions  are  called  in  question,  as  also  the 
refusal  of  the  court,  on  the  defendant's  motion,  to  instruct 
that  the  plaintiff  could  not  recover  if  his  arm  or  elbow  was 
protruding  out  of  the  window,  by  reason  of  which  he  sus- 
tained the  injury.'  Our  attention  is  called  to  other  ques- 
tions, but  in  their  presentation  the  rules  of  this  court, 
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designed  to  secure  intelligibility  in  argument,  and  thus 
enable  the  court  to  dispose  readily  of  the  business  before  it, 
have  been  disregarded;  and  hence,  as  is  now  our  uniform 
custom,  we  do  not  consider  those  questions. 

The  sufficiency  of  the  evidence  to  support  the  verdict 
($700  for  the  plaintift*)  is  also  presented  for  consideration. 
This  judgment  cannot  stand.  Nothing  is  better  settled 
than  that  in  such  a  case,  if  the  plaintiff's  negligence  has 
directly  contributed  to  the  injury,  he  cannot  recover.  A 
passenger  is  as  much  bound  to  use  reasonable  care  to  avoid 
injury  as  the  carrier  is  to  use  the  greatest  degree  of  skill 
and  care  to  save  the  passenger  from  harm.  Kor  does  the 
duty  of  the  carrier  extend  to  the  imprisonment  of  the  pas- 
senger so  as  to  prevent  the  latter,  by  his  recklessness  or 
folly,  from  voluntarily  exposing  himself  to  needless  peril. 
Though  a  passenger,  he  is  nevertheless  a  free  man.  Rail- 
way coaches  are  provided  with  windows  to  promote  the 
health  of  passengers  by  affording  light  and  ventilation,  and 
that  the  tedium  of  a  journey  may  be  relieved  in  some 
degree,  and  its  pleasures  enhanced,  by  viewing  the  objects 
along  the  route.  The  place  for  the  passenger  is  inside,  not 
outside,  of  the  coach,  and  this  is  known  to  everybody  who 
ever  saw  a  railway  coach.  The  carrier  is  no  more  bound 
to  barricade  the  windows,  to  prevent  passengers  from  ex- 
tending their  limbs  outside,  than  he  is  to  lock  the  doors  to 
prevent  them  from  going  from  car  to  car  when  the  train  is 
in  motion,  and  thus  voluntarily  subjecting  themselves  to  the 
dangers  obviously  incident  to  that  act  of  rashness.  The 
same  reason  which  would  require  the  one  thing,  would  also 
require  the  other;  nay,  it  is  not  easy  to  see  why  it  would 
not  require  that  the  passenger  should  be  so  restrained  of 
his  liberty  in  every  respect  that  he  could  not,  by  any  act  of 
his  own,  put  himself  in  unnecessary  danger.  Such  a  power 
in  railroad  officials  must  exist,  if  the  duty  to  exercise  it 
exists.  The  obligation  to  answer  in  damages  cannot  be  sep- 
arated from  the  authority  to  do  what  is  necessary  to  avoid 
liability.    The  law  recognizes  no  such  duty  as  resting  upon 
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carriers  of  passengers,  nor  have  they  any  authority  to  exer- 
cise such  unreasonable  and  annoying  power  over  those 
whom  they  carry.  Their  passengers  are  not  their  slaves, 
nor  are  the  latter  absolved  from  the  duty  of  using  ordi- 
nary care  for  their  own  safety.  Unwarranted,  officious  and 
insulting  interference  with  the  liberty  of  passengers  by  rail- 
roads, had  proceeded  in  this  State  to  such  a  point  that 
the  legislature,  at  its  last  session,  deemed  it  necessary  to 
interfere  and  impose  severe  penalties  to  prevent  one  form 
of  the  annoyance.    Acts  1867,  p.  165. 

The  proposition  put  by  the  court  below  for  the  guidance 
of  the  jury,  that  it  is  the  duty  of  the  carrier  to  barricade 
coach  windows,  Ac,  finds  some  sanction  in  Tlie  New  Jersey 
Railroad  Co.  v.  Kcnnardj  21  Penn.  203,  but  it  is  so  en- 
tirely at  variance  with  the  weight  of  authority  and  with 
elementary  principles,  that  wc  cannot  recognize  it  as  good 
law.  This  case  has  recently  been  directly  condemned  and 
overruled  by  the  same  court,  in  The  Pittsburgh  and  ConneUs- 
vUle  Railroad  Co.  v.  McClurg,  56  Penn.  294. 

Holbrook  v.  The  Ulica  and  Schenectady  Railroad  Co.y  12  "S. 
Y.  236,  is  also  relied  upon  by  the  appellee  as  sustaining  the 
action  of  the  court,  but  in  our  opinion  that  case  is  very  far 
from  it.  There,  it  was  a  controverted  question  whether  the 
plaintiff's  arm  was  inside  or  outside  of  the  car  when  the 
injury  occurred.  The  court  below  had  charged  the  jury 
that  the  railroad  company  only  contracted  to  cany  the 
plaintiff  safely,  provided  she  kept  within  the  cars;  that  it 
was  for  the  jury  to  say  whether  her  elbow  was  out  of  the 
cars  at  the  time  it  was  injured,  and  if  it  was,  then  it  was  a 
fact  from  which  they  might  infer  want  of  ordinary  care  on 
her  part.  The  defendant  had  moved  the  court  to  instruct 
that  if  the  jury  found  that  the  plaintiff's  arm  was  outside 
of  the  window  when  the  injury  was  received,  it  was  an  act 
of  negligence,  and  she  could  not  recover.  The  chief  ques- 
tion in  the  appellate  court  was,  whether  the  •  refusal  of  this 
instruction  was  error.  That  it  was  a  correct  statement  of 
the  law,  was  not  questioned  in  the  court  of  appeals,  either 
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in  the  argujnent  or  in  the  opinion  of  the  court.  Indeed, 
the  opinion  is  quite  to  the  contrary;  but  there  was  held  to 
have  been  no  error  in  its  refusal,  for  the  sole  reason  that 
the  lower  court  had  charged  the  jury  substantially  in 
accordance  with  the  request,  and  was  right  iu  declining  to 
repeat  it. 

It  cannot  be  necessary  to  cite  authorities  in  support  of 
the  views  upon  this  subject  already  announced  in  this 
opinion.  We  content  ourselves  with  a  reference  to  Todd  v. 
The  Old  Colony  EaUroad  Co.y  3  Allen  18,  and  The  Catavnssa 
BaHroad  Co.  v.  Armstrongy  49  Penn.  186,  for  a  clear  and 
forcible  statement  of  the  law  upon  the  subject,  as  it  has 
been  settled  for  ages. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

S.  P.  Oyler  and  D.  W.  JBowCj  for  appellant. 

W.  12.  Harrison  and  W.  S.  Shirley j  for  appellee. 


McDonald  and  Others  v.  Maudlin. 

Coanr&icT  ov  Eyxnurcx. — Supkxiui  Goukt. — ^Where  there  ie  a  conflict  In 
tlie  CTidence,  and  a  conclnsion  can  only  be  reached  by  passing  upon  the 
credibility  of  the  witnesses,  the  Supreme  Court  will  not  interfere  with  the 
Judgment. 

APPEAL  from  the  FUyyd  Common  Pleas. 

Elliott,  J< — This  was  a  suit  hj  Maudlin  against  the  ap- 
pellants, McDonald  ^  Co.,  to  recover  the  value  of  two  hun- 
dred and  seventy  head  of  hogs,  alleged  to  have  been  sold 
and  delivered  by  the  plaintiflF  to  the  defendants.  Answer, 
the  general  denial,  and  payment.  Keply,  denying  the  pay- 
ment.   Trial  by  jury,  and  verdict  for  t];ie  plaintifi'  for 
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$4418  98.  A  motion  for  a  new  trial  was  made  by  the 
defendants,  which  the  court  overruled,  and  rendered  judg- 
ment on  the  verdict.  The  case  is  brought  here  on  the  evi- 
dence, the  appellants  insisting  that  it  does  not  sustain  the 
verdict. 

The  appellants  admit  that  they  received  the  hogs,  and 
there  is  no  controversy  as  to  their  value;  buf  they  claim 
that  they  received  them  on  account  of  one  Hardin^  to 
whom  the  plaintiff  had  sold  them,  and  of  whom  they  sub- 
sequently bought  them,  and  paid  him  for  them.  On  the 
other  hand,  the  plaintiff  denies  having  sold  the  hogs  to 
Hardin^  but  insists  that  he  sold  them  directly  to  the  appel- 
lants, who  promised  to  pay  him  for  them.  Such  are  the 
two  conflicting  theories  of  the  case.  We  have  examined 
the  evidence  carefully,  and  find  it  very  conflicting.  That 
given  on  the  part  of  the  plaintiff  fully  and  clearly  sustains 
the  verdict,  but  the  evidence  for  the  defense  is  in  direct 
conflict  with  it.  The  evidence,  like  the  conflicting  theories 
sought  to  be  supported  by  it,  cannot  be  reconciled.  The 
question  involved,  therefore,  could  only  be  determined  by 
properly  weighing  the  credibility  of  the  witnesses,  in  view 
of  all  the  circumstances  surrounding  the  transaction.  This 
was  the  peculiar  province  of  the  jury,  and,  under  the  oft 
repeated  decisions  of  this  court,  we  cannot  disturb  the  ver- 
dict. Indeed,  we  are  not  prepared  to  say,  in  this  case,  that 
the  preponderance  of  the  evidence  is  not  in  accordance 
with  the  finding;  but  if  it  were  otherwise,  we  could  not 
disturb  it. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 
.  J.  8.  Davis  and  A.  Dawlingy  for  appellants. 

X  H.  Stotsenburg  and  71  M.  Brown^  for  appellee. 
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Parkbe  v.  Morton. 

pLBABnro. — ^Pbomibsobt  N0TI8. — A  complaint  against  an  assignor  of  a 
promissorj  note  described  it  as  a  note  of  $480,  bat  the  copy  of  the  note 
set  out  with  the  complaint  showed  an  indorsement,  by  which  it  was  stip- 
ulated that  if  the  note  was  paid  in  town  lots,  the  sum  paid  should  be  $550. 

Seld^  That  the  complaint  was  sufficient 

8A.MB. — ^To  this  complaint  the  defendant  answered,  1.  That  at  the  time  of 
the  indorsement,  it  was  agreed  that  defendant  should  not  be  held  thereby; 
that  the  indorsement  was  only  made  to  enable  the  plaintiff  to  collect  the 
note,  and  was  without  any  consideration  whaterer.  2.  That  plaintiff  pur^ 
chased  the  note  upon  the  sole  responsibility  of  the  maker,  and  with  the 
understanding  that  defendant  was  not  to  be  held  liable,  and  that  there 
was  BO  consideration  for  the  indorsement  8.  That  the  maker  offered  to 
pay  the  note  in  town  lots,  and  plaintiff  refused  to  receive  them.  4.  That 
before  the  note  became  due,  defendant  offered  to  pay  the  same  in  town 
lots,  which  plaintiff  refused.  5.  That  the  indorsement  was  procured  by 
the  fraud  of  the  plaintiff,  and  without  any  consideration. 

ffeld,  that  the  first  and  fifth  answers  were  only  good  because  of  the  con- 
cluding aTerment  in  each,  that  the  indorsement  was  without  considera- 
tion. 

Meldj  also,  that  the  second  answer  was  bad,  because  it  admitted  a  sale  of 
the  note,  which  imports  a  consideration,  and  the  alleged  contemporaneous 
▼erbal  agreement  contradicted  the  written  contract. 

Meld,  also,  that  the  third  and  fourth  answers  were  bad,  because  they  did  not 
show  when  the  offer  to  convey  town  lots  was  made,  or  that  a  deed  was 
tendered,  or  that  the  title  was  in  the  party  tendering  them. 

APPEAL  from  tHe  Porter  Common  Pleas. 

Elliott,  J. — ^This  was  an  action  brought  by  Morton 
against  Parker ^  the  appellant,  on  the  assignment  of  a  prom- 
issory note  executed  by  one  Cain  to  said  Parker^  and  by 
him  assigned  by  indorsement  in  blank  to  Morton.  The 
complaint  was  in  two  paragraphs.  A  demurrer  to  the 
whole  complaint,  for  want  of  facts  sufficient  to  constitute  a 
cause  of  action,  was  filed  and  overruled,  and  thereupon  the 
defendant  filed  an  answer  of  seven  paragraphs.  The  first 
was  a  general  denial.  Issue  was  taken  on  the  seventh,  and 
no  question  is  made  upon  it  here.  The  remaining  para- 
graphs are  as  follows : 

2.  That  at  the  time  of  the  indorsement  of  said  promis- 
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8ory  note,  the  plaintiff  represented  and  stated  to  the  de- 
fendant that  he,  the  plaintiff,  wished  the  defendant  to 
indorse  said  note  merely  for  the  purpose  of  enabling  the 
plaintiff*  to  collect  the  same,  and  not  to  make  the  defendant 
liable  to  the  plaintiff.  Fui*ther,  that  he,  the  plaintiff,  knew 
said  Cain  to  be  good,  and  that  the  plaintiff  demanded  no 
security  upon  said  note  by  indorser  or  otherwise,  and  that 
it  was  (not)  his  intention  to  hold  the  defendant  liable  there- 
on ;  and  the  defendant,  relying  upon  said  representations, 
and  believing  the  same  to  be  true,  was  induced  thereby  to 
indorse  said  note  without  any  consideration  whatever 
therefor, 

8.  That  the  plaintiff  purchased  said  note  of  the  defend- 
ant upon  the  sole  responsibility  of  said  Cain,  and  with  the 
understanding  and  agreement  that  the  defendant  was  in  no 
event  to  be  held  liable  thereon,  iind  that  there  was  no  con- 
sideration whatever  for  said  indorsement. 

4.  That  Cain  offered  to  pay  said  note  in  town  lots,  ac- 
cording to  the  terms  and  effect  thereof,  but  the  plaintiff 
refused  to  receive  the  same. 

5.  That  the  defendant,  before  said  note  became  due, 
offered  to  pay  the  same  to  the  plaintiff  in  town  lots,  and 
notified  the  plaintiff  that  said  Cain  was  about  to,  and 
would,  become  insolvent  before  said  note  became  due,  but  the 
plaintiff  refused  to  receive  said  lots  in  payment  of  said  note. 

6.  That  said  indorsement  was  procured  by  the  fraud  and 
misrepresentation  of  the  plaintiff,  and  without  any  consid- 
eration whatever. 

Separate  demurrers  were  filed  to  the  second,  third,  fourth, 
fifth  and  sixth  paragraphs  of  the  answer,  which  were  sus- 
tained by  the  court,  to  which  the  appellant  excepted.  A 
trial  of  the  issues  under  the  other  paragraphs  resulted  in  a 
verdict  and  judgment  for  the  plaintiff  below. 

The  errors  complained  of  are,  1.  The  overruling  of  the 
demurrer  to  the  complaint.  2.  Sustaining  the  demurrers 
to  the  second,  third,  fourth,  fifth  and  sixth  paragraphs  of 
the  answer. 
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K"o  exception  was  taken  to  the  ruling  of  the  court  on  the 
demurrer  to  the  complaint,  and  hence  the  question  is  not 
properly  before  us  on  that  demurrer.  But  as  any  substan- 
tial defect  in  the  complaint,  not  cured  by  verdict,  may  be 
taken  advantage  of  on  error,  or  would  be  presented  by  sus- 
taining the  demurrers  to  the  several  paragraphs  of  the  answer, 
it  is  proper  that  we  pass  upon  the  question.  The  note  exe- 
cuted by  Cain  to  Parker ^  on  the  assignment  of  which,  by 
Parker  to  MortoTiy  this  suit  is  brought,  is  as  follows : 

«  $480.  *•  Valparaiso,  April  4th,  1866. 

"  Three  and  one-half  months  after  date,  I  promise  to  pay 
to  W.  C.  Parker,  or  order,  four  hundred  and  eighty  dollars, 
with  interest,  for  value  received,  without  any  relief  from 
valuation  or  appraisement  laws.  T.  Cain." 

On  the  back  of  the  note  was  written  the  following: 
''If  the  within  note  is  paid  in  town  lots,  to  be  $555. 

«T.  Cain." 

• 

The  only  objection  urged  to  the  complaint  is,  that  the 
note  is  described  in  the  complaint  as  an  obligation  for  the 
payment  of  four  hundred  and  eighty  dollars,  without  notic- 
ing the  indorsement  on  the  back,  which  is  copied  above. 
A  copy  of  thcnote  and  the  indorsement  referred  to,  how- 
ever, were  filed  with,  and  made  a  part  of  the  complaint, 
which  would  make  the  complaint  sufiicient  even  in  a  suit 
upon  it  against  the  maker.  The  note  is  for  the  payment, 
in  money,  of  a  sum  certain,  namely,  $489.  The  utmost 
that  could  be  claimed  by  the  indorsement  on  the  back  is, 
that  it  gave  the  maker  of  the  note  the  privilege,  at  the  ma- 
turity thereof,  to  discharge  the  same  by  conveying  to  the 
holder  town  lots  of  the  value  of  $555.  But  here  the  suit 
is  on  the  indorsement  of  Parker  to  the  plaintiff,  and  one 
paragraph  of  the  complaint  shows  a  diligent  prosecution  of 
a  suit  against  Cairiy  the  recovery  of  a  judgment  for  the 
amount  of  the  note  with  interest,  and  the  issuing  of  an  exe- 
cution thereon,  and  a  return  of  no  property  found  whereon 
to  levy.    The  complaint  is  clearly  good. 
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The  second  paragraph  of  the  answer,  so  far  as  it  attempts 
to  contradict  the  legal  effect  of  the  assignment,  is  bad;  but 
it  concludes  with  the  averment  that  by  the  representations 
of  the  plaintiff  the  defendant  was  induced  ^^to  indorse  said 
note  without  any  consideration  whatever  therefor."  It  has 
been  repeatedly  held  by  this  courts  under  the  code,  in  an 
action  on  an  obligation  in  writing,  prima  facie  importing  a 
valuable  consideration,  that  a  plea  alleging  that  it  was  given 
without  any  consideration  whatever,  is  good.  As  such,  we 
think  the  second  paragraph  was  sufficient,  and  that  the 
court  erred  in  sustaining  a  demurrer  to  it. 

The  third  paragraph  concludes  with  the  same  averment, 
but  it  admits  that  the  defendant  sold  the  note  to  the  plain- 
tiff, which  implies  that  he  paid  the  defendant  a  considera- 
tion therefor.  It  then  sets  up  an  alleged  verbal  agreement 
between  the  parties,  that  the  defendant  was  in  no  event  to 
be  held  liable  on  the  assignment,  and  concludes  with  the 
averment  that  it  was  made  without  any  consideration.  An 
attempt  seems  to  be  made  to  separate  the  consideration 
pidd  for  the  note  from  that  of  the  indorsement,  or  to  draw 
a  distinction  between  them.  The  paragraph,  in  effect, 
admits  that  the  plaintiff  paid  a  consideration  for  the  note, 
but  denies  that  there  was  any  for  the  indorsement;  but  the 
same  consideration  supports  both.  The  averment  of  the 
want  of  any  consideration  for  the  assignment  seems  to  be 
based  on  the  preceding  one,  that  the  plaintiff  agreed  that 
the  defendant  should,  in  no  event,  be  held  liable;  but  as 
that  averment  contradicts  the  legal  effect  of  the  assign- 
ment, it  was  bad,  and  the  subsequent  allegation  based  upon 
it  must  also  fall  with  it. 

The  fourth  paragraph  is  clearly  bad.  It  fiails  to  show 
when  the  offer  to  pay  in  town  lots  was  made,  or  what  lots 
were  so  offered.  It  does  not  show  that  Gain  had  a  title 
to  any  town  lots,  or  that  he  offered  or  tendered  a  deed  to 
the  plaintiff  for  town  lots. 

The  fifth  paragraph  is,  if  possible,  still  more  defective. 
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It  aUeges  an  offer  by  the  defendant,  not  by  Cain^  to  pay  the 
note  in  town  lots  before  its  maturity. 

The  sixth  paragraph  is  bad,  as  a  plea  of  frand,  but  good 
as  a  general  plea  of  want  of  consideration,  and  for  that 
reason  the  demurrer  to  it  should  have  been  overruled. 

It  is  claimed  by  the  appellee  that  the  seventh  paragraph 
of  the  answer,  upon  which  issue  was  taken,  covered  all  the 
matters  set  up  in  the  paragraphs  to  which  demurrers  were 
sustained,  and  therefore  that  the  appellant  was  not  injured 
or  prejudiced  in  his  defense  by  the  ruling  on  the  demurrers. 
But  the  seventh  paragraph  contained  no  allegation  that  the 
assignment  was  made  without  any  consideration. 

The  judgment  is  reversed,  with  costs,  and  the  court 
below  directed  to  overrule  the  demurrers  to  the  second 
and  sixth  paragraphs  of  the  answer ;  after  which,  either 
one  of  said  paragraphs  may  be  stricken  out  on  motion,  as 
the  same  defense  is  set  up  in  both,  and  further  proceedings 
had  not  inconsistent  with  this  opinion. 

T.  t/l  Merrifidd  and  W.  H,  CalkinSy  for  appellant. 

8.  J.  Anthony 9  S.  JS.  Perkins  and  Leiois  Jordan^  for  appel- 
lee. 


GiBous  V.  The  Statb. 

Rape. — ^iNFO&iiATiair. — An  affidayit  for  rape  charged  that  "Lewis  Oeroux 
did,  on,"  &e.y  '<at,"  &c.y  '^nlawfallj,  forcibly  and  feloniously  make  an 
aaaanli  upon  one  Sarah  F.  Tttgam^  a  woman  child,  &c.,  and  did  then  and 
there  unlawfully,  &c^  rayish  and  carnally  know."  The  information, 
founded  upon  the  affidavit,  chargech  that  tho  offense  was  committed  by 
LattiB  Otrofu,  upon  the  person  of  Sarah  Tougaw, 

^«U^  1,  that  the  affidavit  supported  the  information;  2,  thai  it  sufficiently 
appeared  upon  whom  the  rape  was  committed;  and  8,  that  the  TMriances 
in  the  names  were  immaterial. 

APPEAL  from  the  Knox  Common  Pleas. 
Gbeooby,  5* — ^This  was  a  prosecution  for  rape.     The 
affidavit  on  which  the  information  is  based  charges  <^that 
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on,  kc,  at,  &c.,  one  Lewis  Geroux  did  then  and  there  nnlaw- 
fully,  forcibly  and  feloniously  make  an  assault  upon  one 
Sarah  F.  Tugaw^  a  woman  child,  under  twelve  years  of  age, 
and  did  then  and  there  unlawfully,  feloniously  and  forcibly 
ravish  and  carnally  know." 

The  information  charges  "that  one  Louis  Girous,  on,  &c., 
at,  &c.,  in  and  upon  one  SarcJi  TougaWj  a  woman  child, 
under  twelve  years  of  age,  did  then  and  there  unlawfully 
and  feloniously  make  an  assault  on  her,  the  said  Sarah  Tou- 
gaWj  and  then  and  there  unlawfully  and  feloniously  did  car- 
nally know."  To  give  the  court  below  jurisdiction,  it  was 
charged  in  the  information  "  that  the  said  Louis  Girous  is 
in  the  Knox  county  jail,  on  the  charge  of  siud  felony,  and 
has  not  been  indicted  by  the  grand  jury." 

The  defendant  put  in  the  plea  of  "  not  guilty."  Trial  by 
jury ;  verdict,  guilty ;  motions  for  a  new  trial  and  in  arrest 
overruled,  and  judgment. 

There  is  a  bill  of  exceptions,  setting  out  a  part  of  the 
evidence,  in  which  it  is  stated  "this  was  all  the  evidence 
given  tending  to  show  that  the  defendant  was  in  custody 
on  a  charge  of  felony."  It  is  claimed  that  the  information 
is  not  sustained  by  the  affidavit;  that  the  affidavit  does 
not  show  on  whom  the  rape  was  committed,  and  that 
there  is  a  variance  in  the  names  of  the  parties;  that  in  the 
affidavit  the  defendant  is  called  ^^Lewis  GerouXy"  and  in  the 
information  he  is  named  *^Louis  Girous;^'  that  the  injured 
party  is  called  ^^ Sarah  F.  Tugaw''  in  the  affidavit,  and  ^^ Sarah 
Tougaw"  in  the  information.  The  affidavit  sustains  the 
information.  It  sufficiently  appears  on  whom  the  rape  was 
committed.    The  variances  complained  of  are  immaterial. 

The  record  was  not  made  up  under  section  847  of  the 
code.  The  evidence  not  being  set  out,  we  cannot  review 
the  ruling  of  the  court  on  the  motion  for  a  new  trial.  ITie 
State  ex  rd.y  ^c,  v.  Swarts  et  al.y  9  Ind.  221. 

The  judgment  is  affirmed,  with  costs. 

C.  M.  Allen  and  F.  W.  Vxehcy  for  appellant. 

D.  E.  WSJUamson^  Attorney  General,  for  the  State. 
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Erwin  and  Another  v.  Bulla.  ,^  M 

Jury. — Ivspectioii  or  Pbopbbtt  ik  Dispvte. — ^Where  the  Jury  are  sent  to 
inspect  the  property  in  controyersyi  it  is  important  that  the  requirement 
of  the  statute,  that  no  one  shall  be  permitted  to  speak  to  them  upon  the 
subject  of  the  trial,  should  be  carefully  obserred.  And  where,  in  Tiolation 
of  such  an  order  of  the  court,  one  of  the  witnesses  of  the  prerailing 
party  was  present  and  made  a  remark,  in  the  hearing  of  some  of  the 
Jurors,  touching  the  case,  and  the  yerdict  seemed  to  bo  founded  upon  a 
theory  suggested  by  the  remark,  the  judgment  was  reycrsed. 

APPEAL  from  the  Wayne  Circuit  Court. 

Rat,  J. — This  was  an  action  for  unlawfully  taking  and 
converting,  to  the  use  of  the  appellants,  the  personal  prop- 
erty of  the  appellee. 

The  subject  matter  of  the  controversy  was  two  heifers, 
one  of  which,  a  roan,  the  appellee  and  his  witnesses  testi- 
fied  had  the  point  of  one  of  her  horns  broken  ofi*  while 
yet  a  calf.  By  agreement  of  the  parties,  and  under  the 
order  of  the  court,  the  animals  were  both  produced  on  the 
public  square  for  an  examination  by  the  members  of  the 
jury.  The  court  directed  that  no  one  should  be  present  at 
Btich  examination  with  the  jury  but  the  parties  and  their 
counsel.  ITotwithstanding  this  order  of  the  court,  the 
jury,  during  the  inspection  of  the  cattle,  were  surrounded 
by  a  crowd  of  witnesses,  and  '^a  statement  was  made  by 
one  of  the  witnesses  for  the  plaintiff,  in  the  hearing  of  one 
or  more  of  the  jurors,  to  the  effect  that  one  or  both  of  the 
horns  of  said  roan  heifer  had  been  filed  or  scraped  to  dis- 
guise and  conceal  the  place  where  the  point  had  been 
broken."  No  such  evidence  had  been  introduced  on  the 
trial,  and  the  defendants'  affidavit  is  filed,  in  support  of  a 
motion  for  a  new  trial,  in  denial  that  any  such  means  had 
been  resorted  to,  or  that  the  point  of  either  of  the  horns 
had  been  broken.  Affidavits  of  persons  of  skill  in  such 
matters  are  also  filed,  showing  the  impossibility  of  any  such 
method  being  successfully  used,  and,  from  an  inspection  of 
the  horns,  stating  that  they  were  both  perfect  in  form* 
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The  finding  was  for  the  plaintiff.  Section  828  of  the 
code  authorizes  the  jury,  under  the  order  of  the  court  and 
in  charge  of  a  sworn  officer,  to  inspect  any  property  in  dis- 
pute, and  provides  that  while  so  engaged,  no  one  but  the 
person  in  charge  of  them  shall  speak  with  them  on  any 
subject  connected  with  the  trial.  It  is  most  important  that 
this  requirement  should  be  carefully  observed,  and  as  we  do 
not  see  how  the  jury  could  reach  the  finding  rendered, 
except  upon  the  theory  suggested  by  the  plaintiff'^s  witness, 
we  reverse  the  case,  that  no  advantage  may  be  received 
from  a  violation  of  the  order  of  the  court  and  the  require- 
ment of  the  statute. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

(7.  H.  Burchenalj  for  appellants. 

J.  B.  Julian  and  J.  Perry^  for  appellee. 


Traster  v.  Snelson's  Administrator. 

PtXADiNO. — An  answer  pleaded  to  the  entire  cause  of  action,  which  in  ^ci 
answers  but  a  portion  of  it^  is  bad  on  demurrer. 

Deed. — Mill  Dam. — A  deed  of  a  miU  seat,  and  the  appurtenances,  stipulated 
that  the  dam  was  to  bo  five  feet  high,  and  contained  full  coTcnants.  To 
an  action  for  the  purchase  money,  the  ^antee  answered  a  breach  of  the 
coyenant  that  the  grantor  was  seized  of  a  right  to  raise  the  dam  to  a 
hight  of  five  feet;  that  in  fact  he  had  no  right  to  raise  the  dam  higher 
than  two  feet,  and  that  the  right  to  raise  the  dam  to  the  hight  named  in 
the  deed  was  of  a  value  greater  than  the  purchase  money  sued  for. 

Held,  that  the  answer  wns  a  good  bar  to  the  action. 

APPEAL  from  the  Madison  Common  Pleas. 

Gregoet,  J. — SnelsovUs  administrator  sued  Traster  on  two 
notes  and  a  mortgage  for  the  last  two  installments  of  the 
purchase  money  of  real  estate  conveyed  by  Sndscn  to  Tras^ 
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ter.  The  mortgage  was  given  originally  to  secure  the  entire 
purchase  money,  ^,837  50;  $8,100  of  which  had  been 
paid.  The  deed  contains  full  covenants,  and,  after  describ- 
ing, by  metes  and  bounds,  a  specific  tract  of  land,  proceeds 
as  follows:  "And  upon  which  parcel  of  land,  and  adjoin- 
ing thereto,  is  a  saw  mill  and  flouring  mill,  which  said  (mills) 
and  machinery,  and  appurtenances  to  the  whole,  to  pass 
with  said  real  estate  by  this  conveyance,  together  with  the 
mill-dam,  race,  and  all  the  rights  and  privileges  for  the  full 
enjoyment  of  the  same,  to  said  John  Traster;  said  dam  to  be 
five  feet  in  hight,  common  stage  water." 

The  appellant  answered  in  three  paragraphs.  By  the 
first,  he  sets  up  that  it  is  necessary,  to*  the  proper  use  of  the 
mill  privilege  conveyed,  that  the  dam  should  be  raised  to 
the  hight  of  five  feet  from  a  conunon  stage  of  water,  and 
that  one  of  the  privileges  and  rights  incident  and  necessary 
to  the  proper  use  and  enjoyment  of  the  real  estate  and  mill 
is,  and  was,  the  right  to  take  gravel  from  the  north  bank 
of  White  river,  adjacent  to  the  mill-dam,  to  keep  said  dam 
in  repair  and  raise  the  same,  and  that  Sndsonj-at  the  time 
of  the  conveyance,  represented  that  he  had  such  right,  and 
was,  by  his  deed,  conveying  the  same  to  the  defendant; 
that  one  Chappel  owns  the  lands  adjoining  and  east  of  the 
land  and  water  rights  conveyed  to  the  defendant;  that  the 
lands  of  Chappd  are  worth  fifty  dollars  per  acre;  that  by 
measurement  and  leveling,  since  the  purchase,  the  defend- 
ant has  ascertained  that  if  he  should  raise  hia  mill-dam  to 
the  hight  of  five  feet,  it  would  raise  and  back  the  water  of 
White  river  so  much  that  it  would  overflow,  at  high  stage 
of  water,  thirty  acres  of  the  land  of  Chappdy  and  damage 
him  fifteen  hundred  dollars,  and  hence  the  defendant  cannot 
construct  his  dam  five  feet  high,  without  paying  said  dam- 
age ;  and  that  Snelson  had  not  the  right,  and  did  not  and 
could  not  convey  to  the  defendant  the  rights  to  take  and  use 
the  gravel  from  the  north  bank  of  White  river  adjacent  to 
mill-dam,  and  that  hence  the  defendant  cannot  exercise 
Vol.  XXIX.— 7 
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said  right,  and  he  has  been  damaged  thereby  fifteen  hun- 
dred dollars. 

A  demurrer  was  sustained  to  this  paragraph,  and  this  is 
the  first  error  complained  of.  This  paragraph  sets  up  a 
defense  to  the  entire  action.  The  right  to  take  the  gravel 
was  not  appurtenant  to,  nor  did  it  pass  with,  the  premises 
conveyed.  The  legal  efiect  of  the  conveyance  was  matter 
of  law,  of  which  the  defendant  was  bound  to  take  knowl* 
edge.  As  to  this  matter,  the  paragraph  is  bad.  The  de- 
murrer was  rightly  sustained,  for  the  reason  that  this  para* 
graph  professes  to  answer  the  whole  complaint,  but  only 
answers  a  part.  In  Sayres  v.  Linkhart  et  al.j  25  Ind.  145, 
this  court  say:  <^The  demurrer  is  to  the  whole  answer^ 
and  as  one  of  the  notes  claimed  as  a  set-off  is  well  pleaded, 
if  the  answer  had  only  assumed  to  answer  a  part  of  the 
complaint,  the  demurrer  would  have  been  correctly  over- 
ruled ;  but  it  assumes  to  answer  the  whole  complaint,  by 
the  set-off  of  the  two  notes,  and  a  tender  and  payment  into 
court  of  the  residue;  and  as  the  averments  are  not  suffi- 
cient, in  reference  to  one  of  the  notes,  to  make  it  a  valid 
set-ofi^  the  paragraph  fails  to  answer  the  whole  complaint, 
and  the  demurrer  should  therefore  have  been  sustained." 

The  second  paragraph  avers,  that  by  the  deed  the  dece- 
dent covenanted  and  warranted,  among  other  things,  that 
he  was  lawfully  seized  of  the  right  to  raise  the  mill-dam  to 
the  hight  of  five  feet  above  a  common  stage  of  water  in 
White  river  at  said  dam,  which  dam,  at  the  time  of  the  con- 
veyance, was  only  two  feet  above  a  common  stage  of  water 
thereat ;  that  at  the  time  of  the  conveyance,  Sndson  had 
no  title  or  right  to  raise  the  dam  to  a  hight  above  what  it 
was  at  that  time,  nor  had  he  any  right,  title,  or  author- 
ity to  convey  to  the  defendant  the  right,  title,  power, 
or  authority  to  raise  the  dam  to  the  hight  of  five  feet,  or 
/^  to  any  hight  above  said  two  feet;  nor  did  the  decedent,  in 
hiB  life  time,  nor  have  his  heirs  or  his  administrators  since 
his  death,  acquired  any  greater  right,  title  or  power  thereto 
than  said  decedent  had  at  the  time  of  the  conveyance ;  that 
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the  righty  title  and  power  to  rdse  said  dam  to  the  hight  of 
five  feet  was,  at  the  time  of  the  conveyance^  and  still  is, 
worth  three  thousand  dollars,  and  was  so  estimated  by  the 
parties  to  the  deed  at  the  time  of  the  conveyance. 

A  demurrer  was  sustained  to  this  paragraph,  and  this  is 
the  second  error  assigned  and  relied  On  for  the  reversal  of 
the  judgment.  The  paragraph  shows  a  breach  of  the  cov- 
enant of  seizin,  and  a  right  to  a  recovery  of  full  damages. 
The  amount  claimed  is  greater  than  the  unpaid  residue  of 
the  purchase  money  sued  for.  The  court  erred  in  sustain- 
mg  the  demurrer,  and  for  this  reason  the  judgment  must 
be  reversed. 

The  third  paragraph  of  the  answer  is  bad,  and  the  de- 
murrer thereto  was  rightly  sust^ed,  for  the  reasons  given 
in  ruling  on  the  action  of  the  court  in  sustaining  the  de- 
murrer to  the  first. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer  to  the 
second  paragraph  of  the  answer,  and  for  further  proceed- 
ings. 

JET.  D.  Thompson  and  W.  B.  Piercey  for  appellant. 

M.  8.  Bobin^any  for  appellee. 


Chapin  v.  Osbobn  and  Others. 

* 

MAnATE.— A  petition  for  a  mandate  against  the  members  of  Hie  common 
eoaneil  of  the  city  of  OreeneastU  aUeged  that  the  petitioner  was  a  con- 
tractor with  the  city  for  the  improTcment  of  a  certain  street;  that  he  had 
performed  his  contractp  and  that  the  engineer  had  submitted  his  final 
estimate  of  the  work,  which  had  been  approYed  by  the  council;  that  cer- 
tain of  the  property  holders  along  said  street  haying  reAisedi  for  more 
than  twenty  days,  to  pay  the  sereral  sums  assessed  against  them,  the 
petitioner  had  filed  with  the  council  his  aifidavit)  stating  the  fact  of  such 
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reftual  and  the  amount  due  from  each,  and  asking  that  preeepts  issue  for 
the  collection  of  the  samo ;  that  the  council  refused  to  issue  such  precepts, 
alleging  that  the  estimate  of  the  engineer  was  not  correct,  and  that  a 
part  of  the  work  had  been  paid  for  to  another  person. 
ITeldj  that  the  court  erred  in  sustaining  a  demurrer  to  the  petition,  and 
that  an  alternative  writ  of  mandate  should  have  issued,  upon  return  to 
which  the  question  whether  the  contractor  was  demanding  more  than  was 
due  him  might  have  been  tried. 

APPEAL  from  the  Putnam  Common  Pleas. 

Gbeoort,  J. — ^This  was  an  application  for  a  mandate, 
under  article  48  of  the  code,  (2  G.  &  H.  320,  e/  seq.j)  by  the 
appellant  against  the  members  of  the  common  council  of 
the  city  of  Greencastle. 

The  affidavit  on  which  the  writ  was  asked  states,  that 
the  city  is  incorporated  under  the  general  law ;  that  the 
defendants  are  the  mayor  and  common  council;  that  on 
the  28th  of  May^  1866,  the  common  council  made  an  order 
for  the  improvement  of  Seminary  street;  that  the  engineer 
of  the  city  was  directed  to  advertise  for  bids  for  the  im- 
provement ;  that  the  eugineer  made  out  his  specifications  for 
the  improvement ;  that  after  the  same  was  advertised,  the 
appellant  made  a  bid  on  the  improvements,  in  writing,  which 
was  the  lowest  and  best  bid  therefor;  that  it  was  accepted  by 
the  council,  and  the  contract  let  to  the  appellant;  that  the 
appellant  executed  his  bond,  as  required  by  law,  for  the 
faithful  performance  of  the  contract;  that  he  afterwards 
entered  upon  the  contract  and  made  part  of  the  improve- 
ments thereunder;  that  afterwards,  James  S,  NvJU^  the  engi- 
neer of  the  city,  on  the  18th  of  Augustj  1866,  made  and 
submitted  to  the  common  council  his  report  and  estimate 
of  the  work  done  on  the  contract,  reporting,  among  other 
things,  that  the  improvements  on  Seminary  street,  on  the 
specifications,  was  completed  as  far  as  the  earth  would 
allow ;  that  the  report  and  estimate  of  the  engineer  was^  by 
the  common  council,  received  and  accepted.  That  after- 
wards, on  the  12th  of  October^  1866,  at  a  regular  meeting  of 
the  common  council,  the  appellant  asked  for  relief  on  his 
contract,  because  there  was  not  earth  sufficient  to  complete 
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it.  That  it  was  thereapon  ordered  by  the  common  council, 
two-thirds  of  the  members  thereof  concurring,  that  the  engi- 
neer advertise  for  the  grading  of  Seminary  street,  between 
Water  and  Jackson  streets ;  that  the  engineer  made  out  his 
specifications  for  the  last  letting,  pursuant  to  the  order  of 
the  common  council ;  that  after  the  improvement  was  duly 
advertised  for  bidders,  the  appellant  put  in  another  bid 
therefor,  and  his  bid  being  the  lowest  and  best,  the  contract 
was  awarded  to  him ;  that  the  appellant,  after  the  execu- 
tion of  his  bond,  entered  upon  the  performance  of  the  con- 
tract and  completed  the  same ;  that  afterwards,  the  en^- 
ueer  made  and  submitted  a  report  and  estimate  of  the  fur- 
ther improvements  on  Seminary  street,  upon  the  last  men- 
tioned contract,  which  were  adopted  by  the  common  council 
on  the  10th  of  September^  1867,  and  also  a  full  estimate  of 
the  cost  of  said  improvements,  showing  the  amount  charge- 
able against  each  lot  and  property  holder  along  the  line  of 
said  improvements,  which  was  also  accepted  by  the  conmion 
council;  that  more  than  twenty  days  had  passed  since  the 
last  mentioned  report  and  final  estimate  was  made  and  sub- 
mitted to  the  common  council ;  that  WUliam  Farrow j  and 
others  named,  who  are  land  holders  and  owners  of  lots  and 
parcels  of  ground  along  the  line  of  the  improvements, 
ag£unst  whom  assessments  have  been  made  therefor,  had 
fiedled  and  refused  to  pay  the  assessments  a^nst  them,  the 
same  being  now  due  from  them  respecti^  to  the  con- 
tractor;  that  on  the  1st  of  November y  1867,  the  appellant 
made  and  filed  his  affidavits  in  the  clerk's  office  of  the  city, 
which  are  set  out  and  made  a  part  of  the  affidavit  on 
which  the  writ  was  asked,  stating,  as  to  each  property 
holder,  the  amount  of  said  assessment  remaining  unpaid,  the 
amount  paid,  and  the  amount  due;  that  the  estimate 
thereof  had  been  duly  made,  and  that  the  work  estimated 
had  been  done  according  to  contract ;  that  the  clerk  of  the 
city  reported  the  affidavits  to  the  common  council  at  a  reg- 
ular meeting  thereof;  that  the  appellant  asked  the  common 
council  to  cause  a  precept  to  issue  for  the  collection  of  the 
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unpaid  balance  of  the  assessments  against  the  persons  liable 
therefor,  as  shown  by  the  affidavits  on  file;  that  the  com- 
mon council  failed  and  refused  to  cause  precepts  to  be 
issued,  contrary  to  its  duty  in  the  premises,  but,  alle^g* 
and  insisting  that  the  estimate  was  not  correct,  ordered  and 
directed  the  engineer  to  make  an  amended  estimate,  or 
report,  upon  the  ground  that  a  part  of  the  work  had  been 
paid  for  to  Lucien  P.  Chapin. 

The  appellees  appeared  and  demurred  to  the  affidavit,  on 
the  ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  demurrer  was  sustained,  and  the 
writ  of  mandate  denied. 

The  code  provides  that  '^  the  first  writ  shall  be  in  the 
alternative,  or  peremptory,  as  the  court  shall  direct.  When- 
ever a  return  shall  be  made  to  any  such  writ,  issues  of  law 
and  fact  may  be  joined,  and  like  proceedings  shall  be  had 
for  the  trial  of  issues  and  rendering  judgment  as  in  civil 
actions.'*  2  G.  &  H.,  §§  741,  742,  p.  822.  The  question  for 
the  court  below  was  this :  Did  the  affidavit  show  facts  suf- 
ficient to  warrant  the  issuing  of  the  writ,  either  in  the  alter- 
native or  peremptory  form?  We  think  the  court  ought  to 
have  issued  the  writ  in  the  alternative. 

The  engineer  is  not  the  officer  to  determine  as  to  the 
amounts  paid  to  the  contractor.  It  is  his  business  to  make 
estimates  of  the  amount  of  work  done  under  the  contract, 
assessing  the  proper  sums  to  each  property  holder  along 
the  line  of  the  improvement.  The  contractor  is  required 
to  swear  to  the  amounts  paid,  before  he  is  entitled  to  his 
precept.  Upon  the  return  to  the  writ,  the  common  council 
may  make  such  issues  of  fact  as  the  case  warrants.  If^ 
upon  the  trial  of  the  proper  issue,  it  turns  out  that*  the  con- 
tractor asked  for  a  precept  for  more  than  was  due  him,  it 
will  be  a  good  ground  of  defense. 

The  affidavit  on  which  the  writ  was  asked,  states  that  the 
persons  anmed,  who  are  land  holders  and  owners  of  lots  along 
the  line  of  the  improvement,  against  whom  assessments 
had  been  made  therefor,  had  failed  and  refused  to  pay  the 
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asBesBments  against  them — ^the  same  being  then  due  from' 
them  respectively  to  the  contractor.  This  is  an  issuable 
fact.  The  statement  in  the  affidavit  of  the  ground  of  the 
refusal  of  the  common  council  to  issue  the  precepts  does 
not  make  it  defective.  It  was,  perhaps,  necessary  to  state 
the  ground  of  the  refusal,  but  stating  it  is  by  no  means  an 
admission  of  its  truth,  in  the  face  of  the  facts  sworn  to. 
The  court  erred  in  refusing  to  issue  the  writ. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  issue  an  alternative  mandate, 
and  for  further  proceedings. 

S.  Claypool  and  J.  A.  MaJtson^  for  appellant. 

M.  A.  Osbom  and  J.  Birch^  for  appellees. 


Guy  v.  Babnes. 

Lbabb. — ^DxrscTiYX  Dxsc&iprioN.^The  desoripiion  of  the  premises  demised, 
in  a  lease  required  by  the  statute  of  frauds  to  be  in  writing,  cannot  be 
supplied  bj  parol  eTidence,  but  an  ambiguity  may  be  explained  and  the 
premises  identified. 

APPEAL  from  the  Morgan  Circuit  Court. 

Orbgobt,  J. — When  this  case  was  here  before,  (24  Ind. 
345,)  we  held  that  the  complaint  was  good.  If,  as  is  now 
<;outended  by  the  appellant,  the  lease  is  void  for  uncertainty 
in  the  description  of  the  demised  premises,  then  our  pre- 
vious ruling  is  wrong,  for  the  complaint  set  out  a  copy  of 
the  lease. 

We  have  examined  the  authorities  cited  by  the  appellant. 
They  do  not  sustain  the  position  taken  by  him.  It  is  a 
maxim  of  the  law  that  ^^  that  is  sufficiently  certain  which 
can  be  made  certain."  The  parties  to  the  l^ase  are  de- 
flcribed  as  residentis  of  Morgan  county,  in  thb  State.    The 
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proof  shows  that  the  lessee  took  possession  of  the  land 
intended  to  be  leased ;  that,  by  actual  measurements,  the 
land  answers  the  description  as  to  directions  and  distances 
from  the  points  named,  and  that  it  is  in  the  west  end  of  a 
tract  of  one  hundred  and  twenty  acres. 

This  court  said,  in  the  previous  opinion,  that  "if,  follow- 
ing the  directions  and  distances  indicated  in  the  lease,  sixty 
acres  of  land  were  found,  being  the  west  end  of  a  one  hun- 
dred and  twenty  acre  lot,  it  would  have  been  identified  as 
the  land  mentioned  in  the  lease."  This  was  done.  We  are 
now  asked  to  reverse  the  judgment  because  the  court  below 
followed  the  directions  of  this  court.  We  are  entirely  sat- 
isfied with  our  previous  ruling. 

In  Colerick  et  al.  v.  Hooper y  8  Ind.  816,  the  language  of  the 
agreement  under  consideration  was  as  follows:  "I  have 
this  day  sold  my  lot  to  A.  B.,  on  the  plat  in  the  town  of 
South  Bend;  on  the  plat  of  said  town  on  the  river  bank.  I 
have  received  value,  and  will  make  the  deed  as  soon  as  con- 
venient.   August  11, 1835.     (Signed,)  C  D. 

"-BTeW,  that  parol  evidence  was  admissible  to  identify  the 
particular  lot  intended  to  be  conveyed,  and  that  the  con- 
tract was,  therefore,  sufficiently  certain  to  be  the  foundation 
of  a  bill  for  specific  performance." 

"  In  an  action  to  enforce  specific  performance  of  a  contract 
for  the  conveyance  of  land,  if  the  contract  states  suffi- 
ciently every  other  fact  required  in  such  a  contract  by  the 
statute  of  frauds,  but  fails  clearly  to  identify  the  land  to  be 
conveyed,  by  an  intelligible  description,  but  contains  a  de- 
scription which,  so  far  as  it  goes,  is  consistent,  such  ambi- 
guity may  be  explained  and  the  defective  description  made 
complete  by  extrinsic  parol  evidence,  provided  the  neces- 
sary averments  are  contained  in  the  complaint."  Torr  et  al» 
V.  Torr,  20  Ind.  118. 

In  Dingman  v.  KeUy,  7  Ind.  718,  there  was  nothing  in 
the  description  which  indicated  the  particular  tract  of  land 
intended  to  be  leased.  In  Howell  et  al.  v.  Zerbee,  26  Ind.  214, 
there  was  nothing  to  indicate  on  what  part  of  lot  3,  section 
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36,  township  88,  raage  4  west,  the  five  acres  were  situate. 
But  in  the  case  under  consideration,  the  sixty  acres  demised 
were  described  as  being  the  west  end  of  one  hundred  and 
twenty  acres,  and  being  sixty  acres  of  land  north  of  the 
state  road  leading  from  MartinsviUe  to  Gosport,  three-quar- 
ters of  a  mile  north  of  Anderson  Thompson's  residence. 
The  principle  drawn  from  the  authorities  seems  to  be  this : 
that  a  description,  in  a  lease  or  contract  required  to  be  iu 
writing  under  the  statute  of  frauds,  cannot  be  supplied  by 
oral  evidence,  but  that  an  ambiguity  may  be  explained  and 
the  premises  identified. 

The  judgment  is  affirmed,  with  costs. 

C.  F.  McNvU  and  A.  Ennis^  for  appellant. 

W.  R.  Harrison  and  W.  8.  Shirley ^  for  appellee. 


ToDHUNTER  and  Others  v.  Walter's  Executor  and  Others. 

APPEAL  from  the  Howard  Common  Pleas. 

Ray,  J. — ^On  the  29th  page  of  the  record,  in  this  case,  is 
the  following  entry :  "  Now  come  the  plaintifls,  by  Pur' 
dum  and  Bdlj  their  attorneys,  and  file  their  amended  com- 
plaint in  these  words.''  This  amended  complaint  is  in  two 
paragraphs. 

To  the  second  paragraph  of  this  complaint  an  answer  in 
denial  was  filed.  Ko  issue  was  taken  on  the  first  para- 
graph of  the  amended  complaint.  A  jury  was  impanueled 
and  the  evidence  heard,  and  a  finding  and  judgment  ren-| 
dered  for  the  appellees,  who  were  the  plaintiffs  below. 

The  first  paragraph  charged  that  the  appellants  were  mem- 
bers of  a  ditching  company ;  that  the  appellees  had  obtained 
a  judgment  against  the  company  upon  a  contract  made 
with  said  corporation;  that  they  had  caused  execution  to 
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issae  on  said  judgment,  and  that  the  eame  had  been  returned 
wholly  unsatisfied ;  that  said  judgment  was  in  full  force, 
unpaid  and  unappealed  from,  and  that  said  company  was 
insolvent.  A  copy  of  the  judgment,  which  was  rendered 
by  agreement,  the  execution  and  return,  as  also  a  copy  of 
the  articles  of  association,  were  made  part  of  the  para- 
graph, and  were  introduced  in  evidence  on  the  trial.  We 
think  they  were  sufficient  to  enable  the  jury  to  assess  the 
damages,  under  the  first  paragraph  of  the  amended  com- 
plaint. , 

The  judgment  is  affirmed,  with  costs. 

N.  R.  Linsday  and  J.  A.  LewiSj  for  appellants. 

N.  Purdumy  M.  Bdlj  J.  E.  McDonald  and  A.  L.  JRoache 
for  appellees. 


Ex  Parte  Clifford. 

Gov  VICT. — Escape.— Where  a  prisoner  escapes  after  oonTiction,  and  is  not 
retaken  until  after  the  expiraUon  of  the  Ume  for  which  he  was  sentenced, 
he  may  be  held  until  he  has  completed  the  f^ll  term  for  which  he  was 
sentenced. 

Same. — Statute  Cohstrued. — The  statute  (2  G.  &  H.,  {}  65,  66,  p.  454,)  was 
not  intended  to  change  the  common  law  rule  in  regard  to  the  capture  of 
escaped  felons,  but  only  to  authorise  an  additional  holding  after  the  sen- 
tence  has  been  fulfilled,  until  a  prosecution  can  be  instituted  for  the 
escape. 

AFFRAL  from  the  Laporte  Common  Pleas. 

Bat,  J. — Clifford  sued  out  a  writ  of  habeas  corpus  on  his 
petition,  averring  that  he  is  restrained  of  his  liberty  in  the 
northern  state  prison,  by  the  warden  thereof;  that  he  was 
committed  for  the  term  of  three  years  by  a  judgment  of 
the  Montgomery  Circuit  Court,  rendered  on  the  13th  of  Sep^ 
tember^  1862;  that  the  period  has  long  since  elapsed; 
that  it  is  charged  that  he  escaped  before  the  expiration  of 
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the  term,  and  that  he  is  now  detained  solely  on  that 
ground;  that  he  is  held  solely  on  the  alleged  knowl- 
edge of  the  escape  by  the  ojBiQers  of  the  prison ;  that  two 
sessions  of  the  grand  jury  of  the  county  have  been  held 
since  the  charge  of  such  escape  was  well  known  to  the 
prosecuting  attorney  of  the  circuit  in  which  said  county  is 
embraced,  and  that  the  said  jury  has  wholly  failed  to  find 
a  bill  of  indictment  against  him  therefor. 

The  warden  answered,  that  he  held  Clifford  by  virtue  of 
a  commitment  which  is  set  forth  in  the  return,  showing 
that  the  latter  was,  by  the  Montgomery  Circuit  Court,  found 
guilty  of  grand  larceny,  and,  on  the  18th  of  September, 
1862,  sentenced  to  be  imprisoned  in  the  state  prison  for  the 
term  of  three  years.  The  return  further  avers,  that  on  the 
9th  of  Januaryj  1863,  Clifford  escaped  and  ]*emained  at 
large  until  the  4th  of  April,  1867 ;  that  on  that  day  he  was 
returned  (having  been  re-arrested)  to  his  custody  as  such 
warden,  and  that  he  holds  him  by  virtue  of  s^d  commit- 
ment. 

The  petitioner  excepted  to  the  sufficiency  of  the  return. 
The  court  below  overruled  the  exception,  and  held  that  the 
return  was  good,  and  remanded  Clifford  to  prison.  The 
sufficiency  of  this  return  presents  the  question  for  our 
determination. 

The  statute  provides  that  "every  convict  confined  in  the 
state  prison,  who  shall  escape  therefrom,  upon  conviction, 
shall  be  imprisoned  in  the  state  prison,  not  exceeding 
double  the  length  of  time  for  which  such  escaping  convict 
was  originally  sentenced,  to  commence  from  the  expiration 
of  the  original  term  of  his  or  her  imprisonment.  If  any 
prisoner  confined  in  the  state  prison  shall  escape  there- 
from, he  or  she  may  be  retaken,  and  imprisoned  again,  not- 
withstanding the  term  for  which  he  or  she  was  sentenced 
to  be  imprisoned  may  have  expired  when  he  or  she  shall 
be  retaken,  and  shall  remain  so  imprisoned  until  tried  for 
such  escape,  or  until  he  or  she  be  discharged  on  a  failure  to 
prosecute  therefor."    2  G.  &  H.,  §§  65,  66,  p-  454.    The 
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question  presented  for  our  consideration  is,  whether  the 
appellant  can  avail  himself  of  the  fact  that  while  he  was 
illegally  at  large,  the  date  at  which  his  imprisonment  was  to 
have  terminated  has  passed.  The  law  is  stated  hy  Bus- 
sell,  in  his  work  on  Crimes,  vol.  1,  p.  421,  thus:  "It 
seems  to  he  clearly  agreed,  by  all  the  books,  that  an  officer 
making  fresh  pursuit  after  a  prisoner,  who  has  escaped 
through  his  negligence,  may  retake  him  at  any  time  after- 
wards, whether  he  find  him  in  the  same  or  a  different 
county;  and  it  is  said  generally  in  some  books,  that  an 
officer  who  has  negligently  suffered  a  prisoner  to  escape, 
may  retake  him  wherever  he  finds  him,  without  mentioning 
any  fresh  pui^suit;  and,  indeed,  since  the  liberty  gained  by 
the  prisoner  is  wholly  owing  to  his  own  wrong,  there  seems 
to  be  no  reason  why  he  should  have  any  manner  of  advan- 
tage from  it." 

The  sections  of  the  statute  we  have  cited  are  contained 
in  "an  act  defining  felonies  and  prescribing  punishment 
therefor." 

It  did  not  require  legislation  to  authorize  the*  recapture 
of  an  escaped  prisoner,  and  his  confinement  until  he  has 
served  out  the  full  continuous  term  of  his  sentence.  Nor 
would  we  expect,  in  such  an  act,  any  limitation  of  that 
right.  A  new  crime  is  defined  and  a  punishment  pre- 
scribed. That  punishment,  however,  is  fixed,  without 
regard  to  whether  the  prisoner  escaping  was  recaptured 
immediately  after  his  escape,  and  has  served  out  his  full  term, 
or  whether  he  has  not  been  recaptured  until  the  date  when 
his  imprisonment  would  have  ended  has  passed.  If,  in  the 
latter  case,  he  avoids  serving  his  original  term  of  imprison- 
ment, and  is  only  punished  for  his  escape,  as  is  the  prisoner 
recaptured  immediately  after  his  flight,  the  penalty  is  un- 
equal and  unreasonable  and  amounts  to  a  premium  upon 
sliccess  in  avoiding  capture. 

The  intention  of  the  framers  of  the  law  must  be  the 
chief  guide  to  the  true  meaning  of  the  statute.  And  this 
is  to  be  gathered  "from  the  occasion  and  necessity  of  the 
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law,  from  the  mischief  felt,  and  the  objects  and  the  remedy 
in  view;  and  the  intention  is  to  be  taken,  or  presumed,  ac- 
cording to  what  is  consonant  to  reason  and  good  discre- 
tion," 1  Kent  511.  The  reason  for  and  the  object  of  the 
statute  are  a  clue  to  the  true  meaning.  And  when  the 
real  intention  is  accurately  ascertained,  it  will  always  pre- 
vail over  the  Hteral  sense  of  the  terms.  15  Johns.  358;  14 
Mass.  92;  4  Comst.  144.  For  it  is  a  maxim  of  interpreta- 
tion as  old  as  Plowden,  that  "a  thing  within  the  letter  of 
the  statute  is  not  within  the  statute,  unless  it  be  within  the 
intention  of  the  makers."  Plowd.  18,  88;  8  Barn.  &  Aid. 
266;  4  id.  212;  8  Cow.  89;  4  Litt.  (Ky.)  877. 

In  this  act,  the  declared  purpose  is  to  define  a  felony  and 
prescribe  its  punishment.  We  do  not  think  it  was  intended 
to  change  the  common  law  rule  in  regard  to  the  capture  of 
escaped  felons,  but  simply  to  authorize  the  additional  hold- 
ing, after  the  sentence  of  the  law  has  bee^  fulfilled,  not 
evaded,  until  opportunity  is  given  for  a  prosecution  for 
the  new  oftense  of  escape.  The  word  "  term,"  in  the  56th 
section  cited,  is  used,  we  think,  as  the  synonym  of  the 
word  "time."  It  is  objected  that  this  construction  leaves  it 
to  the  ofiBcer  in  charge  of  the  prison  to  determine  the 
question  of  the  escape  and  its  date,  but  a  writ  of  habeas 
corpus  will  secure  a  judicial  examination  of  this  question. 

The  judgment  is  afiSirmed,  with  costs. 

J.  B.  and  W.  NileSy  for  appellant. 

D.  E.  WiUiamsorij  Attorney  General,  for  the  State. 


The  State  v.  Thomas. 

APPEAL  from  the  Warren  Common  Pleas. 
Eluott,  J*. — Thomas  was  prosecuted  and  convicted  before 
a  justice  of  the  peace,  for  a  simple  assault.    He  appealed  to 
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the  C!oart  of  Common  Pleas,  where  the  cause  was  dismissed 
and  the  defendant  discharged.  The  record  contains  no 
bill  of  exceptions,  nor  does  it  appear  therein  for  what 
reason  the  cause  was  dismissed ;  for  aught  that  appears,  it 
may  have  been  for  the  want  of  prosecution.  The  case  is 
brought  here  by  the  State.  No  case  is  made  by  the  record 
authorizing  an  appeal  by  the  State,  under  the  statute.  2 
G.  &  H.,  §  150,  p.  425. 

The  appeal  is  dismissed,  for  .the  want  of  jurisdiction. 

i>.  E.  Williamsonj  Attorney  General,  for  the  State. 


Tub  State  v.  Bush  and  Others. 

Malicious  Tkespass. — Wabash  axd  £bis  Canal. — ^In  a  prosecation  for  a 
malicious  trespass,  in  cutting  the  banks  of  a  reserroir  of  the  Waba9h 
and  Erie  Canal,  it  was  held  that  eTidence  tending  to  show  that  the  canal 
had  wholly  ceased  to  be  used  as  suoh,  in  that  part  of  the  Une,  and  was  ia 
many  places  filled  up  and  used  as  a  roadway,  and  that  the  reservoir 
caused  sickness  in  the  neighborhood  where  the  defendants  resided,  was 
properly  admitted,  as  tending  to  rebut  the  malicious  intent. 

APPEAL  from  the  Clay  Circuit  Court. 

Grego&t,  J. — The  appellees  were  indicted  in  the  court 
below  for  malicious  trespass,  in  cutting  the  embankment  of 
Sflunge  Creek  Reservoir j  in  Clay  county,  a  part  of  the  Wabash 
and  Erie  Canal.  The  defendants  were  acquitted,  under  a  plea 
of  not  guilty.  The  case  is  brought  here  by  the  State,  on 
questions  of  law  reserved. at  the  trial. 

A  witness  was  permitted,  on  the  trial,  over  the  objection 
of  the  prosecuting  attorney,  to  testify  that  the  defendants 
lived  near  the  reservoir  and  within  the  distance  where  sick- 
ness was  created  by  it ;  that  the  Wabash  and  Erie  Canals 
from  Terre  Haute  to  the  south  part  of  Clay  county,  had 
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various  broken  places  in  the  embankments  thereof,  which 
breaches  have  existed  for  six  years;  that  earth  embank- 
ments are  placed  in  the  canal  at  many  places,  where  road- 
ways cross  the  bed  thereof,  und  are  used  instead  of  bridges ; 
that  the  bridges  which  were  there  have  been  suffered  to  go 
into  decay,  and  many  of  them  have  fidlen  down ;  that  the 
locks  are  out  of  repair,  and  that  navigation  and  transporta- 
tion has  ceased  on  that  part  of  the  canal  for  seven  or  eight 
years ;  that  the  Splunge  Creek  Reservoir  is  built  in  connection 
with  the  canal,  and  lies  west  thereof,  covering  some  four 
thousand  acres,  when  full ;  that  after  the  timber  died  in  the 
reservoir,  it  was  reasonably  healthful  in  the  neighborhood 
thereof,  while  the  canal  was  navigable;  that  the  reservoir 
was  fed  partly  by  Splunge  creek  and  its  tributaries,  and 
partly  by  the  feeder  arm  of  the  canal  from  the  dam  at  Eel 
river;  that  near  and  immediately  south  of  where  the  feeder 
joined  the  main  line  of  the  canal  were  locks,  so  that  south 
of  the  locks  the  bed  of  the  canal  was  much  lower  than  the 
bed  thereof  north ;  that  the  water  from  the  feeder  of  JEel 
river  fed  the  level  north  from  the  junction  towards  Terre 
JSaute^  and  southward  also;  that  when  more  water  than 
was  needed  for  navigation  passed  through  the  feeder  and 
across  to  a  certain  bight,  it  passed  into  the  reservoir  from 
the  upper  level  by  a  wier,  and  thence  into  the  lower 
level  of  the  canal,  when  needed^  that  the  Ed  river  dam 
was  broken  some  six  or  seven  years  since,  and  thereby  that 
feeder  was  stopped,  and  the  reservoir  was  fed  only  from 
Splunge  creek ;  that  this  creek  is  what  is  called  a  wet  weather 
stream;  that  there  were  some  two  thousand  acres  in  the 
basin  of  the  reservoir,  at  times  bare,  at  other  times  covered 
with  water,  and  much  of  the  bottom  land  was  covered  to  only 
a  shallow  depth ;  that  the  land  thus  at  times  left  bare  pro- 
duced vegetation,  and  when  the  water  comes  upon  it,  the 
vegetation  is  killed,  and  upon  the  receding  of  the  water,  a 
scum  is  formed  thereon,  and  a  bad  smell  arises  from  it; 
that  the  health  around  and  in  the  neighborhood  of  the  res- 
ervoir was  much  better  for  the  six  years  preceding  the 
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stoppage  of  nayigation  than  it  has  been  for  the  last  six  years ; 
that  there  have  been  many  cases  of  chills  and  fever,  agues,  and 
other  bilious  diseases,  for  six  years  past  in  that  neighborhood. 

By  instructions  given  and  by  instructions  refused,  the 
question  is  presented  by  the  record,  whether  this  evidence 
was  proper  for  the  purpose  of  rebutting  the  malicious  or 
mischievous  intent.  We  recognize  fully  the  rights  of  tho 
trustees  of  the  Wabash  and  Erie  Canaly  as  held  by  this  court 
in  Butler  et  aL  v.  The  StatCj  6  Ind.  165.  The  evidence  only 
went  to  the  question  of  the  intent  with  which  the  act  com- 
plained of  was  done.  The  trustees  have  the  right  to  the 
easement  for  the  purposes  of  navigation  and  to  furnish 
hydraulic  power.  Edgerion  et  al.  v.  Saffy  26  Ind.  86.  And 
although  the  non-user  may  not  divest  them  of  this  right,  it 
is  difficult  to  see  what  damage  the  act  complained  of  could 
be  to  them  under  the  evidence.  Indeed,  the  witness  who 
speaks  to  the  damage,  in  making  his  estimate,  includes  tho 
right  to  fish.  If  the  reservoir  had  ceased  to  be  of  any 
value  as  a  feeder  to  the  canal  for  purposes  qf  navigation 
and  hydraulic  power,  the  owners  could  not  complain  of  an 
injury  to  a  right  not  vested  in  them.  We  think  the  evi- 
dence was  properly  admitted,  and  that  the  court  commit- 
ted no  error  in  giving  or  refusing  instructions. 

The  judgment  is  i^rmed,  with  costs. 

J.  M.  Hannay  and  2).  E.  WiUiamsony  Attorney  General,  for 

the  State. 

J.  P.  Bairdy  C.  Crvfty  W.  Mack  and  J.  M.  Allen^  for  ap- 
pellees. 


HuMB  and  Another  v.  Dbssab. 

Demu&beb. — A  demurrer  in  the  following  form  was  held  to  be  a  soTeral 
and  not  a  joint  demurrer,  vii:  "The  plaintiff  demurs  separately  to  tho 
first,  second,  third  and  fonrth  paragraphs  of  the  answer,  because  neither 
of  said  paragraphs  states  sufficient  faots^"  &c 
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Plbadixo. — ^Failvbx  of  Titls. — ^To  an  action  by  an  aasignee  to  fbreolose  a 
mortgage,  the  defendant  answered  that  the  note  secured  by  the  mortgage 
was  given  in  part  consideration  of  the  land  described  in  the  mortgagei 
which  was  conTcyed  by  plaintiff's  assignor  to  defendant  by  warranty 
deed,  and  that  the  grantor  did  not  then  haTO  any  title  thereto,  &c. 

Bdd,  that  the  answer  was  bad,  as  its  allegations  might  be  true  and  the 
defendant  yet  haye  a  good  title  to  the  land  under  the  deed. 


APPEAL  from  the  Hendricks  Circuit  Court. 

Gregory,  J. — Dessar,  as  assignee  of  Alexander  and  John 
Clarkj  sued  the  appellants  on  a  note  and  mortgage.  The 
defendants  answered  in  four  paragraphs.  The  plaintiff 
demurred  as  follows:  "The  plaintiff,  Joseph  B.  Dessar, 
demurs  separately  to  the  first,  second,  third  and  fourth 
paragraphs  of  the  answer  of  said  defendants,  Ambrose  C. 
Hume  and  Levina  JSumej  because  neither  of  said  paragraphs 
states  facts  suf&cient  to  constitute  a  defense  to  this  action." 
The  court  overruled  the  demurrer  to  the  first,  second  and 
third,  and  sustained  it  to  the  fourth  paragraph. 

It  is  claimed  that  this  is  a  joint  demurrer  to  the  answer, 
and  that  as  there  were  three  good  paragraphs,  it  ought  to 
have  been  overruled  as  to  the  entire  answer*  This  demurrer 
is  unlike  the  one  in  Bamer  v.  Moreheadj  22  Ind.  854.  The 
court  below  treated  the  demurrer  in  the  case  at  bar  as  a 
several  demurrer  to  each  paragraph,  and  in  this  we  think 
no  error  was  committed. 

It  is  contended  that  the  fourth  paragraph  is  good,  and 
that  the  court  below  erred  in  sustaining  the  demurrer  to  it. 
That  paragraph  sets  up,  as  a  defense  to  the  entire  action, 
that  the  note  sied  on  was  given  in  consideration,  in  part, 
of  the  several  tracts  of  land  described  in  the  mortgage,  and 
conveyed  to  the  defendants  by  the  assignors  of  the  plain- 
tiff by  warranty  deed,  they,  the  said  Alexander  and  John 
Clark,  not  then  and  there  having  title  thereto.  This  par- 
agraph was  no  defense  to  the  foreclosure  of  the  mort- 
gage. Hubbard  et  ux.  v.  Chappely  14  Ind.  601.  Nor  do  we 
thbk  it  Was  a  defense  to  any  part  of  the  action.    That  the 
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grantors  had  no  tide  at  the  time  of  the  conveyance  by  war- 
ranty deed  may  be  true,  and  yet  the  grantee  may,  under 
such  a  deed,  have  a  perfect  title.  We  think  the  court 
below  committed  no  error  in  sustaining  the  demurrer. 

The  judgment  is  affirmed,  with  costs,  and  fLve  per  cent, 
damages. 

C  (7.  Nave  and  J.  G.  MUes,  for  appellants. 

J.  T.  Dye  and  A.  C.  Harris^  for  appellee. 


Pallet  and  Another  r.  Giles. 

1^:11  C«»».tion.»  o>  Co»iucT..-Th.  r.1.  thai  the  word,  of  »  iB.tn»e>U 
are  to  be  taken  most  strongly  against  the  grantor,  is  only  applicable 
where  the  words  will  equally  admit  of  either  of  two  or  more  interpreta- 
tions. The  rule  is  only  to  be  resorted  to  when  all  other  rules  of  exposi- 
tion fail. 
Lbasx. — ^PftiTiLBOS  or  AvoTHXR  TssK. — Where  a  lease  for  two  years  pro- 
Tided  that  the  lessee  might  hold  the  premises  for  the  additional  term  of 
one,  two  or  three  years,  at  his  election,  upon  the  same  terms,  it  was  held, 
1.  That  there  could  be  but  one  election,  which  might  be  for  a  further  term 
of  one  year,  or  two,  or  three  years,  but  if  the  election  was  for  one  of  tJie 
shorter  periods,  the  priTilege  could  not  again  be  exercised  so  as  to  em- 
brace another  year.  2.  That  a  mere  continnanoe  in  possession,  if  a  suf- 
ficient notice  of  an  election  to  renew  the  lease  for  one  year,  was  not  suf- 
ficient notice  of  an  election  to  renew  for  a  longer  term.  8.  That  the  offer 
to  renew  could  not  be  withdrawn  by  the  lessor,  but  notice  by  the  lessee 
of  his  election  was  necessary  to  make  a  binding  contract  for  the  new 
term. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Frazbb,  C.  J. — ^A  lease  was  made  for  the  term  of  two 
years,  with  the  further  privilege  to  the  lessee  to  hold  the 
premises  npon  the  same  terms  ^'  for  the  additional  term  of 
one,  two,  or  three  years/'  at  the  election  of  the  lessee. 

The  questions  before  us  are,  1.  Could  the  lessee  elect 
more  than  once ;  i.  e.j  having,  at  the  end  of  the  original 


NOVEMBER  TEBM»  1867.  115 

Vt3X«j  and  Another  •.  Qibm. 

term,  elected  to  hold  for  one  year  longer,  could  he  after- 
wards elect  to  hold  still  longer?  2.  Was  it  necessary  for 
the  lessee,  in  order  to  prolong  his  term  more  than  one  year 
leyond  the  original  period,  to  give  notice  to  the  lessor  of 
his  election  to  do  so  otherwise  than  by  remaining  in  pos- 
eeasion? 

1.  There  is  nothing  in  the  language  of  the  lease  itself 
which  expressly  gives  the  lessee  the  privilege  of  electing 
more  than  once.  If  such  is  the  effect  of  the  lease,  it  must 
be  80  by  construction.  It  is  a  rule  of  construction  that  the 
words  of  an  instrument  are  to  be  taken  most  strongly 
against  the  grantor.  But  this  rule  is  one  of  denier  resort, 
applicable  only  where,  the  language  of  the  instrument  will 
equally  admit  of  either  of  two  or  more  interpretations;  in 
such  a  case,  that  effect  will  be  given  which  is  most  unfavor- 
able to  the  grantor.  Adams  et  al.  v-  Warner  et  al.^  23  Vt.  895. 
The  rule  is  to  be  resorted  to  only  when  all  other  rules  of 
exposition  fail.  2  BL  Com.  880.  We  do  not  regard  the  case 
b^ore  us  as  a  proper  one  to  be  solved  by  the  rule  of  con- 
stmction  alluded  to.  The  language  of  the  lease  is  not 
strictly  equivocal,  but,  on  the  contrary,  furnishes  a  means 
of  ascertaining  the  exact  intention  of  the  parties.  <^For 
the  additional  term  of  one,  two,  or  three  years  after  the 
expiration  of  said  term  of  two  years,  at  the  election  of  said 
party  of  the  second  part."  This^  excludes  the  idea  of  two 
or  three  additional  terms.  But  one  additional  term  is  pro- 
vided for,  which  may  have  a  duration  of  one,  or  two,  or 
three  years,  as  the  lessee  may  elect;  not  three,  or  less,  addi- 
tional terms  of  one  year  each,  as  the  lessee  may  from  year 
to  year  elect.  It  is  evident  that  the  latter  construction,  the 
privilege  of  three  terms  and  three  elections  by  the  lessee, 
cannot  be  adopted  without  violence  to  the  language  of  the 
lease,  while  one  term,  and  consequently  one  election,  is  in 
perfect  harmony  with  it.  The  language,  then,  it  seems  to 
us,  defines  the  extent  of  the  grant,  and  negative  words,  to 
exclude  anything  more,  would  have  been  unnecessary  and 
superfluous.    We  regret  to  be  compelled  ta  determine  these 
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questions^  of  Bome  nicety,  without  the  aid  of  any  argument 
for  the  appellee.  We  learn,  however,  from  the  other  Bide, 
that  the  court  below  was  pressed  with,  and  seemed  to  be 
governed  by,  Goodright  v.  BichardsoUj  8  Term  R.  462,  and  Doe 
V.  Dixon.  9  East  15.  We  have  looked  into  those  cases,  and 
do  not  deem  them  in  point.  In  both  of  them  the  language 
was  strictly  equivocal,  affording,  as  to  the  matter  in  dispute, 
nothing  indicating  the  intention  of  the  parties;  either  of 
the  interpretations  contended  for  was  equally  supported  by 
the  terms  of  the  lease.  They  were  therefore  proper  cases 
for  the  application  of  the  rule  that  an  instrument  shall  be 
construed  most  strongly  against  the  grantor. 

2.  The  second  point  must,  we  think,  be  determined  in 
the  affirmative.  Whether  or  not,  in  order  to  prolong  the 
term  for  a  single  year,  notice  of  his  election  to  do  so  should 
have  been  given  by  the  lessee,  otherwise  than' by  continu- 
ing in  possession  of  the  premises,  is  a  question  not  neces- 
sary to  be  decided  at  present.  That  notice  of  election  was 
necessary,  we  do  not  doubt,  but  it  may  be  that  continuing 
to  hold  was  such  notice  of  election  for  one  year.  If  notice 
at  all,  it  could  only  amount  to  that.  There  was  nothing  iu 
it,  in  the  nature  of  things,  tending  to  justify  the  landlord 
in  supposing  that  the  tenant  intended  to  hold  longer  than 
one  additional  year.  Under  the  lease,  when  the  tenant  had 
made  his  election  for  one,  or  two,  or  three  years,  a  contract 
obligatory  upon  both  parties  would  be  created.  Could  this 
be  done  without  notice?  Had  not  the  lessor  a  right  to 
know  to  what  extent  he  was  bound,  and  what  his  rights 
were  ?  Might  the  option  of  the  lessee  be  exercised  merely 
by  a  mental  operation  of  his  own,  and  the  fact  be  locked 
up  in  his  own  exclusive  knowledge,  incapable  of  proof 
except  by  his  own  testimony?  It  cannot  be.  To  bind 
himself,  the  tenant  must  do  something  which  will  be  suffi- 
cient proof  in  a  court  of  justice  of  the  nature  and  extent 
of  the  contract  by  which  he  is  bound,  and  a  secret  purpose 
of  his  own  mind,  not  made  known,  cannot  be  sufficient  for 
that  purpose. 
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We  think  that  the  clause  of  the  lease  providiDg  for  an 
additional  term  of  one,  two,  or  three  years,  at  the  option 
of  the  lessee,  may  be  correctly  regarded  as  an  ofier  by  the 
lessor  to  the  lessee  of  such  additional  term,  (not  like  an 
ordinary  proposition,  liable  to  be  withdrawn,  for  the  reason 
that  it  was  based  upon  a  valid  consideration,  and  in  its 
nature  could  not  be  withdrawn,)  which,  upon  acceptance 
within  proper  time  by  the  lessee,  would  become  a  new  con- 
tract of  leasing,  binding  upon  both  parties.  We  believe 
that  it  has  never  been  held  that  a  mere  decision  to  accept 
a  proposition,  without  communicating  notice  of  such  deci- 
sion, constitutes  a  contract.  The  reason  is,  that  justice  and 
convenience  require  that  both  parties  should  know  that  a 
contract  has  been  made,  and  what  its  terms  are.  A  contract 
made  by  a  party,  of  the  nature  and  terms  of  which  he  can 
have  no  knowledge  until  it  is  in  part  executed,  and  which 
is  yet  obligatory  upon  him,  must,  we  think,  bo  regarded  as 
a  novelty,  the  like  of  which  is  not  described  in  the  books. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the 
second  and  third  paragraphs  of  the  complaint. 

B.  JP.  Davidson  and  W.  Wallace^  for  appellants. 

JF.  B.  Everettj  for  appellee. 


Dban  v.  The  Board  of  Commissioners  op  Putnam  Countt. 

BousTiES. — SuBSTiTTTTES. — ;It  was  held  that  the  fact  that  the  person  procur- 
ing the  snbflUtnte  hod  been  drafted,  did  not  distinguish  this  case  from 
that  of  MUler  v.  The  Board  of  CommUsionerSj  ^c,  ante,  p.  75. 

APPEAL  from  the  Putnam  Circuit  Court. 

Gregory,  J. — We  think  there  is  no  material  difference 
between  this  case  and  Miller  v.  The  Board  of  Commissioners 
of  Putnam  Co.j  antCj  p.  75.    The  fact  that  the  person  pro- 


2^    118 
161    3;7| 


U8 


118  SUPREME  COURT  Off  INDIANA. 

Bedden  «.  The  Town  of  CoTington. 

curing  the  substitute  bad  been  drafted,  but  not  mustered 
into  the  service,  can  make  no  difterence  in  principle.  It 
would  have  been  competent  for  the  county  to  have  paid  a 
bounty  to  the  drafted  man.  Why  not,  then,  on  his  procur- 
ing a  substitute?  The  county,  in  each  case^  was  relieved 
to  that  extent  from  the  draft,  and  the  government  aided  to 
a  soldier.  The  court  below  erred  in  sustaining  the  demur- 
rer to  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer  to  the 
complaint,  and  for  further  proceedings. 

S,  Turman^  for  appellant. 

J).  E.  Williamson  and  A.  Daggyy  for  appellee. 


,g  M  Rbdden  v.  The  Town  op  Covington. 


Bill  op  Ezceptioics. — A  bill  of  exceptions,  after  Betting  oat  certain  evi- 

idence,  slated  that  "upon  this  eyidcnce  the  court  found  for  the  plaintiff." 

t70       ^^^  Error  being  assigned  that  the  yerdict  vras  not  sustained  by  the  eyidence, 

the  court  refused  to  consider  the  question  because  it  did  not  appear  that 
all  the  eyidence  was  contained  in  the  bill. 

CiBCvrr  Court. — Jurisdiction. — The  Circuit  Court  has  jurisdiction  of  an 
action  by  the  trustees  of  a  town  to  recoyer  the  license  fee  required  by  a 
town  ordinance  for  selling  liquor  by  retail,  and  a  penalty  for  selling 
without  license. 

Towns. — To  a  suit  by  a  town  to  recoyer  the  license  fee  required  by  a  town 
ordinance  to  be  paid  by  retailers  of  liquor,  it  was  answered  that  the  elec- 
tion at  which  the  trustees  who  passed  the  ordinance  were  elected,  was 
not  conducted  by  the  then  trustees,  as  inspectors,  but  by  disqualified  per- 
sons, &c. 

Seld^  that  the  answer  was  bad,  as  the  question  of  the  right  of  the  trustees 
to  exercise  their  office  could  not  be  questioned  collaterally,  and  the 
answer  did  not  negatiye  the  fact  that  they  were  trustees  d$  facto, 

APPEAL  from  the  Fourdain  Circuit  Court 
Frazer^  C.  J. — ^This  was  a  suit  commenced  in  the  circuit 
court  for  retailing  liquor^  in  the  town  of  Covington,  without 
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license  from  the  corporate  authorities  of  the  town,  in  viola- 
tion of  an  ordinance  fixing  the  price  to  be  paid  for  such 
license^  at  flOO,  and  the  penalty  for  violating  the  ordinance 
at  the  same  sum. 

The  second  paragraph  of  the  answer  alleged  that  the 
election,  at  which  the  trustees  who  passed  the  ordinance 
were  elected,  was  not  conducted  by  the  then  trustees,  or 
any  three  of  them,  acting  as  inspectors,  but  by  irresponsible 
and  disqualified  persons.  A  demurrer  was  sustained  to 
this,  and  this  presents  one  of  the  questions  before  us.  It 
is  also  assigned  for  error  that  the  circuit  court  had  no  juris* 
diction  of  the  cause.  Another  error  assigned  is,  that  the 
verdict  was  contrary  to  the  evidence;  but  as  the  bill  of 
exceptions  does  not  profess  to  contain  all  the  evidence,  its 
statement,  after  setting  out  certain  evidence,  being  that 
**upon  this  testimony  the  court  found  for  the  plaintiff*,**  we 
cannot  examine  the  question.  Other  questions  are  also 
presented  by  the  assignment  of  errors,  but  the  record  does 
not  so  present  them  as  to  authorize  their  consideration. 

The  appellant  does  not  favor  us  with  any  argument. 

1.  Had  the  circuit  court  jurisdiction  ?  It  is  conjectured 
that  the  objection  to  the  jurisdiction  is  based  upon  the  57th 
section  of  the  act  for  the  incorporation  of  towns,  by  which 
it  is  enacted  that  suits  for  the  violation  of  ordinances  ^^may 
be  prosecuted  before  a  justice  of  the  peace  of  such  town.*' 
1  G.  &  H.  681.  This  language,  however,  does  not  exclude 
the  jurisdiction  of  the  circuit  court,  a  tribunal  which,'  by 
another  act,  is  vested  with  exclusive  jurisdiction  of  certain 
cases,  and  with  concurrent  jurisdiction  in  all  other  civil 
actions,  ^<  except  as  otherwise  provided  by  law."  2  G.  & 
H.,  §  5,  p.  6.    This  was  a  civil  action. 

2.  Was  the  second  paragraph  of  the  answer  sufficient? 
We  think  not.  It  does  not  appear  by  the  paragraph  that 
the  trustees  who  passed  the  ordinance  were  not  trustees  de 
fado.  If  they  were,  their  acts  as  such  would  be  valid,  although 
they  might  not  be  such  officers  rightfully.    The  question  of 
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their  right  to  exercise  the  duties  of  the  office  cannot  be 
\  questioned  collaterally.    This  is  a  familiar  proposition. 

The  judgment  is  affirmed^  with  ten  per  cent,  damages 
and  costs. 

Jl  Bistine,  for  appellant. 

T.  F.  Davidson^  for  appellee. 


Schmidt  v.  Colley. 

PsACTiCB. — ^Where  a  pleading  is  striokon  out,  on  motion,  it  is  no  longer  a 
part  of  the  record,  and  can  onl j  be  made  ao  by  a  bill  of  exceptions. 

Attachment. — Where  a  creditor,  after  the  commencement  of  a  proceeding 
in  attachment,  becomes  a  party  to  the  proceeding  and  files  his  complaint 
and  bond,  no  new  summons  need  issue  against  the  defendant  in  order  to 
entitle  such  creditor  to  share  in  the  proceeds  of  the  attachment.  The 
scryice  of  the  original  summons  is  notice  to  the  defendant  of  the  pen- 
dency of  a  proceeding  to  which  any  creditor  may  become  a  party  at  any 
time  before  judgment. 

APPEAL  from  the  Marion  Common  Pleas. 

Frazer,  C.  J. — This  record  presents  no  question  in  such 
a  manner  that  the  appellant  can  avail  himself  of  it  in  this 
court.  All  the  errors  alleged  are  on  account  of  motions 
sustained  and  overruled.  There  is  no  bill  of  exceptions. 
Thus  a  paragraph  of  the  appellant's  answer  was  stricken 
out,  on  motion.  Then  it  was  no  longer  a  part  of  the  record, 
unless  made  so  by  a  bill  of  exceptions.  We  cannot  prop- 
erly know  what  the  paragraph  was.  The  clerk  professes  to 
copy  it  into  the  transcript,  but  this  he  had  no  authority  to 
do.  He  cannot  retain  in  the  record  that  which  the  court 
has  stricken  out.  The  other  questions  argued  are  equally 
beyond  our  reach. 

The  nature  of  the  case,  as  shown  by  the  record,  was, 
briefly,  that  the  appellant  sued  one  Kem^  and  issued  an 
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attachment  and  process  of  gamisliment.  The  appellee 
came  in,  and  was  made  a  party  plaintiff,  and  filed  a  com- 
plaint agsdnst  Kern  on  two  promissory  notes,  dated  subse- 
quent to  the  issuing  of  the  attachment  and  the  service  on  tbo 
garnishee.  He  also  filed  the  proper  affidavit  and  bond.  Ko 
summons  was  issued  by  CoUey  to  Kem^  who  did  not  appear. 
The  appellant  answered  to  Cdlejfs  complaint,  1.  That 
when  CoUey  took  the  notes  mentioned,  from  KerUy  he  had 
notice  of  the  service  of  the  attachment  and  garnishee  pro- 
cess; that  one  of  the  notes  was  for  a  retainer  in  certain 
criminal  proceedings,  and  the  other  was  without  consid- 
eration, and  made  to  increase  the  nominal  amount  of 
CoUey's  claim,  that  he  might  become  a  party  to  the  appel- 
lant's suit,  and  receive  an  increased  share  of  the  proceeds 
of  Kern's  property  attached.  2.  General  denial.  CoUey 
replied  by  a  denial. 

These  issues  were  found  for  CoUey^  and  he,  as  also  the 
appellant,  had  judgment  against  JSTem,  with  the  further 
order  that  they  share  in  the  proceeds  of  the  attached  prop- 
erty 'pro  rata,  which  order  the  appellant  contends  was  erro- 
neous, for  two  reasons:  1*.  Because  the  indebtedness  to 
CoUey  accrued  after  the  attachment  was  served.  Without 
the  evidence,  how  can  we  say  that  the  fact  was  so  ?  The 
notes  may  have  been  shown  to  have  been  given  in  con- 
sideration of  a  just  demand,  which  had  accrued  many  years 
before.  There  was  a  motion  for  a  new  trial,  but  that  motion 
was  not  even  put  upon  the  ground  that  the  evidence  was 
insufiGLcient. 

2.  The  second  objection  to  the  order  for  a/^ro  rata  distribution 
is^that  Kern  had  not  been  summoned  to  answer  CoUey^s  claim. 
But  we  do  not  understand  that  that  was  necessary  under 
the  statate.  The  summons  issued  and  served  at  the  instancel 
of  the  appellant,  notified  Kern  of  the  pendency  of  the  suit, 
and  he  was  bound  to  know  that  any  other  creditor  could 
become  a  party  to  that  action.  Section  186  of  the  code 
provides  how  that  may  be  done,  and  service  of  a  summons 
is  not  one  of  the  things  required.    At  any  time,  it  may  not 
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be  an  hour,  before  the  final  adjustment  of  the  original  suit,  a 
complaint,  affidavit  and  undertaking  may  be  filed,  and  then 
the  creditor  who  has  performed  these  requirements  may 
become  a  party  and  prove  his  claim.  This  is  all  that  the 
statute,  in  terms,  requires;  and  we  perceive  no  sufficient 
reason  for  holding  that  a  new.  summons  must  issue  on 
behalf  of  each  creditor  who  chooses  to  avail  himself  of  the 
pending  cause.  We  believe  that  such  a  practice  has  never 
obtained  anywhere,  during  the  sixteen  years  that  the  code 
has  been  in  force. 

But  the  appellant  made  no  objection  below  to  proceeding 
to  trial  upon  this  ground.  He  was  silent  upon  the  subject 
until  the  issue  which  he  made  was  found  against  him. 
Then,  and  after  final  judgment  was  rendered,  he  assigned 
it  as  a  cause  for  a  new  trial.  This,  we  think,  was  too  late 
for  him  to  raise  the  objection,  and  not  the  way  to  raise  it, 
even  conceding  that  it  would  have  availed  him  if  properly 
made  in  apt  time.  It  is  not  known  to  the  law  as  a  ground 
for  a  new  trial. 

After  judgment,  the  court  below,  at  the  instance  of  the 
appellant,  amended  its  record;  in  a  matter  not  deemed  by 
Mb  material  to  the  questions  involved  here,  so  as  to  correct 
an  alleged  misprision  of  its  clerk,  and  the  appellee,  by  the 
assignment  of  a  cross*error,  presents  that  action  of  the 
court  for  review.  I  am  of  opinion  that  the  court  did  not 
err  in  amending  its  record.  A  majority  of  the  court,  how- 
ever, hold  otherwise.  The  case  does  not  seem  to  call  for  a 
discussion  of  the  question,  or  a  statement  of  the  reasons 
which  have  led  us  respectively  to  our  conclusions  upon  it 

The  judgment  is  affirmed,  wit^  costs. 

J,  T.  Dye  and  A.  C,  Harris^  for  appellant. 

A.  G.  Porter^  B.  Harrison  and  W.  P.  Fishbackj  for  appel- 
lee. 


NOVEMBER  TERM,  1867.  128 

Bannel  and  Anot&er  v.  Witherow. 


29    128 

BuNNEL  and  Another  v.  Witherow.  ^^  ^ 

Mabbiaob. — CoNsiBEXATioN. — A  promiso  of  marriage  is  regarded  as  a  Tal- 
uable  consideration,  and  i^ill  support  a  grant.  Such  contracts  arc  favored 
in  law. 

Fbauditlbbt  Coxtxtancbb. — Wh^re  it  is  songht  to  subject  lands  fraudu- 
lently conTeyed  to  the  payment  of  debts,  it  is  not  sufficient  that  fraud 
on  the  part  of  the  grantor  should  be  proTed|  but  it  must  also  appear  th&t 
the  grantee  had  notice  of  the  fraudulent  intent. 

APPEAL  from  the  Clinton  Circuit' Court. 

Eluott,  J. — Suit  by  Catharine  Witherow  against  John 
Bunnd  and  Nancy  Bunndy  his  wife,  to  set  aside  certain  con- 
veyances of  real  estate  to  said  Nancy^  and  to  subject  said 
real  estate  to  execution  on  a  judgment  against  said  John 
Bunnel. 

The  material  allegations  of  the  complaint  arq  these: 
That  said  John  Bunnell  being  liable  to  the  plaintiff  in  dam- 
ages, on  a  breach  of  contract  of  marriage,  the  plaintiff,  on 
the  18tli  day  of  April,  1863,  recovered  a  judgment  thereon 
against  him,  in  the  Clinton  Circuit  Court,  for  the  sum  of 
^25  and  costs  of  suit.  That  on  the  29th  of  April,  1863,  the 
plaintiff  caused  an  execution  to  be  issued  on  said  judgment, 
against  the  property  of  said  John,  to  the  sheriff  of  said 
county,  which  was  subsequently  returned  by  said  sheriff, 
"no  property  found  whereon  to  levy;"  that  afterwards,  on 
the  28th  of  September,  1865,  the  plaintiff  caused  another 
like  execution  to  be  issued  on  said  judgment,  and  delivered 
to  the  sheriff*  of  said  county,  which  remained  in  his  hands 
at  the  commencement  of  this  suit,  to  be  executed ;  that  on 
the  22d  day  of  August,  1861,  the  said  John  Bunnel,  being 
then  the  owner  of  a  large  amount  of  property,  both  real 
and  personal,  and  being  then  liable  to  the  plaintiff  for 
breach  of  said  marriage  contract,  xmd  for  the  purpose  of 
cheating,  hindering,  delaying  and  defrauding  her,  and  de- 
feating the  recovery  of  her  damages  on  said  contract,  vol- 
untarily, and  without  any  proper  consideration,  conveyed 
to  Nancy  Crossley,  whom  he  afterwards  married,  and  who  is 
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a  defendant  herein,  lots  numbered  123  and  124,  in  the  town 
of  Frankforty  in  said  county;  that  at  the  time  of  executing 
said  conveyance,  the  said  Nancy  had  full  knowledge  of  the 
fraudulent  purpose  of  said  John  in  making  the  same,  and 
combined  and  confederated  with  him  to  cheat  and  defraud 
the  plaintiff;  that  said  John^  also,  at  the  same  time  and  for 
the  same  fraudulent  purpose,  and  without  any  considera- 
tion, conveyed  to  his  daughter,  Julia  Bunnely  the  undivided 
three-fourths  of  lot  number  109,  in  said  town  of  Frankforty 
the  said  Julia  well  knowing  the  fraudulent  intent  and  pur- 
pose of  said  John  in  making  said  conveyance  at  the  time 
she  received  the  same ;  and  that  afterwards,  for  the  same 
fraudulent  purpose,  said  John  caused  and  procured  said 
Julia  to  convey  the  same  to  said  Nancy ^  who  was  then  his 
wife ;  that  afterwards,  said  John  Bunnel  purchased,  of  one 
Jackson  DouglasSy  a  valuable  tract  of  land  adjoining  the 
town  of  Frankfortj  in  said  county,  which  is  particularly 
described,  and  paid  for  the  same  with  his  own  money, 
which,  for  the  same  fraudulent  purpose  of  cheating  and 
defrauding  the  plaintiff,  he  caused  and  procured  to  be  con- 
veyed to  his  said  wife  Nancy;  that  he  also  purchased,  with 
his  own  money,  lot  number  118,  in  said  town  of  Frankfort^ 
of  one  Sarah  Ghrayy  but  fraudulently  procured  the  same  to 
be  conveyed  to  said  Nancy;  that  in  all  of  said  conveyances 
the  said  Nancy  had  full  knowledge  of  the  fraudulent  intent 
of  said  John,  and  that  she  combined  and  confederated  with 
him  therein  to  cheat  and  defraud  the  plaintiff.  Prayer  that 
all  of  said  conveyances  be  declared  fraudulent  as  to  the 
judgment  of  the  plaintiff,  and  subject  to  sale  on  execution 
issued  thereon  against  said  John  Bunnel. 

The  defendants  answered  separately.  John  Bunnel  an- 
swered by  a  general  denial.  Nancy  answered  in  two  para- 
graphs. First,  a  general  denial.  The  second  alleges  that 
prior  to  her  marriage  with  said  John  Bunndj  and  in  consid- 
eration of  her  promise  to  marry  him,  and,  as  his  wife,  take 
charge  of  his  household,  said  John,  in  August^  1861,  assigned 
and  delivered  to  her,  said  Nancy,  two  promissory  notes  on 
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WiUiam  Young  for  $500  each ;  ono  note  on  J.  Douglass  ^  Co. 
for  1500 ;  one  note  on  John  B.  Pence  and  WHliam  Kelly  for 
$bOOj  and  a  note  on  George  Bacon  for  $300 ;  and,  at  the  same 
time,  executed  to  her  a  deed  of  conveyance  for  lots  num- 
bered 123  and  124,  in  the  town  of  Frankfort^  described  in 
the  complaint.  In  consideration  of  which  she  did,  on  the 
22d  day  of  December,  1861,  marry  said  John,  and  has  in  all 
respects  complied  with  the  terms  of  said  contract  on  her 
part;  that  since  the  assignment  of  said  notes  and  the  con- 
veyaDce  of  said  lots,  she  has  had  the  possession  and  control 
thereof,  and  has  converted  the  proceeds  thereof  to  her  own 
Ufie;  that  at  the  time  she  entered  into  said  marriage  con- 
tract, and  received  said  notes  and  the  conveyance  for  said 
lots  from  said  John,  she  had  never  heard  of,  seen,  or^known 
anything  of  the  plaintiff',  nor  had  she  then  any  knowledge 
or  information  that  said  John  was  liable  to  any  person  for  the 
payment  of  any  sum  of  money  whatever,  and  she  expressly 
denies  that  she  received  said  notes  and  conveyance,  or  has 
retamed  the  same,  with  the  intention  or  for  the  purpose  of 
delaying  or  defrauding  any  of  the  creditors  of  said  John, 
or  any  other  person ;  that  the  undivided  part  of  lot  109,  in 
Frankfort,  referred  to  in  the  complaint,  and  the  land  pur- 
chased of  Jackson  Douglas,  and  also  that  bought  of  Sarah 
Gray,  were  purchased  by  her,  said  Nancy,  with  her  own 
money  and  for  her  own  use,  as  her  separate  and  individual 
property,  and  denies  every  allegation  of  the  complaint 
inconsistent  with  that  paragraph  of  her  answer. 

The  plaintiff  replied  to  the  answer  of  the  defendant 
Nancy  by  a  general  denial,  and  a  special  paragraph  in 
which  the  fraudulent  intent  of  John  Bunnd,  in  conveying 
said  lots  and  assigning  said  notes  to  said  Nancy,  and  her 
knowledge  of  his  intended  fraud,  are  reiterated. 

The  jury,  to  which  the  cause  was  submitted  for  trial, 
returned  the  following  verdict,  to- wit:  "We,  the  jury, 
find  for  the  plaintiff,  and  say  that  the  conveyances  men- 
tioned in  the  complaint  are  fraudulent  as  against  the  plain- 
ti£^  and  the  property  described  therein  should  be  subject  to 
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the  payment  of  the  plaintiff's  jadgmcnt/'  The  jury  also 
retarned  certain  special  findings^  in  answer  to  interrogator 
ries  propounded  by  the  court 

The  court  refused  a  new  trial,  asked  by  the  defendants, 
and  rendered  a  final  decree  that  the  deed  of  conveyance 
mentioned  in  the  complaint,  executed  by  the  defendant 
John  JBunnel  to  Nancy  Bunndj  ^^  be,  and  is  hereby,  declared 
fraudulent  and  void,  as  against  the  plaintiff,''  and  that  the 
premises  thereby  conveyed  are  liable  to  be  sold  on  execu* 
tion  for  the  payment  of  the  plaintiff's  judgment,  and  costs 
accrued  and  to  accrue,  concluding  with  a  judgment  for 
costs. 

The  defendants  appeal.  The  errors  assigned  arise  on  the 
action  of  the  court  in  overruling  the  motion  for  a  new 
triaL  One  of  the  causes  presented  for  a  new  trial,  on 
which  error  is  assigned,  is  that  the  verdict  of  the  jury  is 
contrary  to  the  evidence.  Another  one  is,  that  the  court 
erred  in  giving  to  the  jury  instructions  numbered  one,  two^ 
and  four,  asked  by  the  plaintiff,  and  given  over  the  objec^ 
tion  of  the  defendant- 

A  bill  of  exceptions  contains  all  the  evidence  given  in 
the  case.  The  evidence  on  the  part  of  the  plaintiff  is  as 
follows:  The  judgment  referred  to  in  the  complaint,  in 
favor  of  the  plaintiff  against  the  defendant  John  BunneL 

Catharine  WitheroWj  the  plaintiff,  then  testified,  that  the 
defendant  John  Bunnel  came  to  see  her  and  made  proposals 
of  marriage,  and  entered  into  a  marriage  contract  with  her 
about  the  last  of  January^  186- ;  that  he  came  to  see  her 
frequency,  and  on  the  16th  of  November,  1861,  he  came  to 
the  house  where  she  lived;  he  had  been  hunting  in  the 
prairie,  and  had  a  gun  on  his  shoulder.  The  plaintiff  was 
sick.  John  had  failed  to  come  to  see  her  at  the  time  he 
promised,  and  in  conversation  she  asked  him  if  he  intended 
to  marry  her,  as  he  had  agreed  to.  He  said  he  would  not, 
(using  rough  and  profane  language,)  and  said  if  she  sued 
him  ^^  death  was  her  portion,"  and  that  he  would  put  his 
property  where  she  could  not  get  it    She  had  never  told 


NOYEBfBEB  TEBM,  1867.  127 

Bannel  and  Another  v.  Witberow. 

him  before  that  she  woxtld  sue  him.  He  was  married  in 
DeeembeTy  1861,  following. 

WiUiam  Young  testified,  that  Bunmel  held  notes  against 
him  amounting  to  about  $700,  which,  in  1862,  he  paid  to 
Mrs.  Bunndy  at  Dcmglass*  store*  jDoufflass  was  the  only 
person  present  when  he  paid  Mrs.  Bunnd.  Two  hundred 
dollars  of  the  money,  however,  he  afterwardB  paid  to  Thug* 
(^  V,  lAh  whom  the  note  was  left. 

Jackson  J)'  jlass  testified,  that  in  1862  he  received  from 
Young  f200i)or  Mrs.  Bunndy  and  about  the  same  time  he 
received  from  Mrs.  Bunnd  $380,  and  gave  a  note  for  it, 
which  he  afterwards  paid  to  her,  partly  in  cash  and  partly 
in  goods  from  the  store ;  that  he  sold  to  Mrs.  Bunnd  the  four 
acre  lot  referred  to  in  the  complaint;  made  the  contract 
with  her,  delivered  to  her  the  deed  at  her  own  house,  and 
received  the  purchase  money  from  her ;  that  he  paid  a  judg- 
ment on  BauwLS  docket  in  favor  of  JvUa  Bunnd  against 
Mrs.  Bunndy  amounting  to  about  $100;  also  a  judgment 
against  Buimd  in  favor  of  Eli  Spencer  for  about  $90 ;  that 
Bunnd  had  left  with  him  about  $160,  to  apply  on  payment 
of  debts.  Mrs.  Bunnd  generally  did  the  trading  for  the 
fiunily,  and  settled  the  accounts.  After  BunnePs  marriage, 
he  occupied  the  blacksmith  shop  on  one  of  the  lots  in  ques- 
tion, and  continued  to  do  so. 

WilUam  KeUy  testified,  that  he  and  Pence  got  $500  of 
BunnePs  money ;  that  he  saw  Bunnd  some  time  after  his 
marriage,  and  told  him  they  could  pay  a  part  of  said 
amount.  Bunnd  directed  the  payment  to  be  made  to  his 
wife.  PeTice  ptdd  part  of  it  to  Mrs.  Bunnd  at  her  house. 
They  then  renewed  the  note  for  the  balance  in  Mrs.  Bun- 
nd! s  name,  which  the  witness  afterwards  paid  to  her. 

John  Bamer  testified,  that  he  took  the  acknowledgment 
of  the  deeds  made  by  John  Bunnd  to  Nancy  J.  Orosdey  and 
JtiUa  Bunndy  but  did  not  see  any  money  paid. 

Samuel  Ayres  testified,  that  John  Bunnel  deposited  a  note 
with  him,  on  David  Young y  for  five  or  seven  hundred  dol- 
lars, (dont  remember  which,)  in  1861,  and  before  his  mar- 
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riage,  and  got  from  the  witness,  at  the  time,  $100.  Wit- 
ness collected  the  note  in  December j  1862,  and  Bunnel  drew 
the  amount  owing  to  him. 

The  plaintiff  then  gave  in  evidence  a  deed  from  Julia 
Bunnd  to  Nancy  J.  Bunnel  for  three-fourths  of  lot  109,  in 
Frankfort,  dated  July  15,  1862.  The  consideration  stated 
therein  is  $200.  Also,  a  deed  from  Jackson  Douglass  and 
wife  to  Nancy  J.  Bunnel  for  the  four  acre  lot  referred  to  in 
the  complaint,  dated  December  3, 1863.  The  consideration 
stated  is  $900.  Also,  a  deed  from  Sarah  Gray  to  Nancy  J. 
Bunnd,  in  consideration  of  $430,  for  lot  number  118,  m 
Frankfort,  dated  February  2, 1865. 

The  plaintiff  also  gave  in  evidence  certain  interrogatories 
propounded  to  each  of  the  defendants,  to  be  answered 
under  oath,  and  their  respective  answers  thereto,  which  are 
as  follows,  viz :  And  first,  the  interrogatories  to  John  Bun- 
nd  and  his  answers  thereto: 

"First.  What  use  or  disposition  did  you  make  of  the 
money  received  by  you  for  your  farm  north-east  of  Fhranh- 
fort,  sold  to  George  Bacon  f" 

"  Answer.  The  money  received  at  the  time  of  sale  and 
shortly  after,  I  loaned  to  J.  Douglass  ^  Co,,  and  Pence  and 
Kdly.  The  notes  taken  from  the  above  named  parties,  and 
the  notes  for  balance  on  farm,  I  assigned  to  Nancy  J.  Cross- 
ley,  except  six  hundred  dollars,  which  was  paid  out  on 
debts  and  current  expenses." 

"  Second.  How  much  of  said  money  did  you  place  in  the 
control  of  Nancy  Crossley,  now  your  wife?" 

"  Answer.    Twenty-two  hundred  dollars." 

"Third.    When  were  you  and  Nancy  Crossley  married?" 

"Answer.    About  the day  of  December,  1861." 

"  Fourth.  Why  did  you  convey  to  her,  on  the  22d  day 
of  August,  1861,  lots  128  and  124,  in  the  town  oi  Frankfort, 
and  what  was  the  consideration  of  such  conveyance?" 

"  Answer.  In  consideration  that  she  would  become  my 
wife,  and  for  that  reason." 

"Fifth.    Bid  not  the  consideration  that  purchased  the 
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five  acre  tract,  on  the  north  side  of  town,  from  Jackson 
DouglasSy  proceed  from  you  ?  Was  it  not  your  purchase 
and,  in  reality,  paid  for  by  you?'* 

"Answer.    No" 

"Sixth,  Did  you  not  have  considerable  amounts  of 
money  loaned  out  to  diflferent  persons,  or  to  one  or  more 
persons,  during  the  years  1861  and  1862,  and  up  to  the  date 
of  the  trial  between  the  plaintift*  and  yourself  in  this  court, 
in^;?n7,1863?" 

"Answer.  I  had  notes  and  money  up  to  the  middle  of 
Septcmbery  1861,  when  the  transfer  and  disposition  wore 
made  of  them  by  me  as  specified  in  answer  first." 

"Seventh.  How  much  money  had  you  loaned  out  or 
deposited  during  the  year  1861?  How  much  during  the 
.year  1862?  How  much  during  the  year  1863?  And  to 
and  with  whom  were  such  loans  or  deposits  made?" 

"Answer.  I  had  Douglass*  and  KcUxfs  notes  for  ?900, 
money  loaned  in  1861,  which  were  assigned  to  Nancy  J. 
Crosdq/y  as  specified  in  the  first  answer.  In  the  year  1862, 
I  had  $400  in  the  hands  of  Samuel  AyreSy  which  was  part 
of  the  $600  referred  to  in  the  first  answer.  In  the  year 
1863,  none." 

"  Eighth.  How  much  money  have  you,  at  difterent  times, 
given  to  your  wife,  with  which  to  buy  property,  either 
directly  or  indirectly?" 

"Answer.    None,  except  as  above  set  out  in  the  first 


answer." 


The  interrogatories  to  Nancy  J.  Bunndj  and  her  answers 
thereto,  are  as  follows : 

"First.  Where  did  you  reside  immediately  prior  to  your 
marriage  with  John  Bunndj  your  husband?" 

"Answer.  I  resided  at  my  mother's,  in  Warren  county,  O/wo." 

"Second.  Did  you,  on  the  21st  day  of  August^  1861, 
own  any  real  estate  ?  If  you  answer  yes,  state  how  much 
and  where  it  was  situated?" 

"Answer.    No." 
Vol.  XXIX.— 9 
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^  Third.  Did  you^  immediately  before  the  22d  day  of 
August^  1861)  own  any  personal  property,  choses  in  action, 
bonds,  or  other  efiects  not  obtained  or  received  from  John 
Bunndf  And  if  you  answer  yes,  state  of  what  description, 
of  what  value,  and  where  the  same  was  possessed/' 

"Answer.  I  had  a  bed  and  bedding  and  one  bureau, 
worth  one  hundred  dollars.  It  was  at  my  mother's,  in 
Warren  county,  OhioJ^ 

"  Fourth.  Prior  to  your  marriage  with  John  Bunndj  did 
you  receive  any  money,  promissory  notes,  bonds,  or  other 
evidences  of  debt  from  him?  If  so,  state  when,  how  much^ 
and  of  what  value. 

"Answer.  Yes.  About  the  middle  of  September^  1861, 
he  assigned  over  to  me  five  notes,  amounting  to  twenty-two 
hundred  dollars." 

"  Fifth.  What  amount  of  property  did  you  own  on  the 
21st  day  of  Augusiy  1861  ?  " 

"Answer.    About  one  hundred  dollars." 

"  Sixth.  What  was  the  consideration  of  the  conveyance 
of  lots  numbered  128  and  124,  in  the  town  of  Frankforty 
Indianaj  made  to  you  by  John  Bunndf  on  the  22d  day  of 
August,  1861?" 

."Answer.  The  consideration  was  a  marriage  contract 
and  the  responsibility  of  taking  charge  of  his  fisimily." 

"Seventh.  What  was  the  consideration  of  the  three- 
fourths  of  lot  119,  conveyed  to  you  on  the  16th  day  of 
July,  1862?" 

"Answer.  It  was  two  hundred  dollars,  paid  to  Jvlia 
Bunnd  by  me." 

"Eighth.  Bid  you  not  obtain  that  consideration  from 
John  Bunnd,  your  husband,  if  any  you  paid?" 

"Answer.  No,  I  did  not  I  paid  it  with  my  own 
money." 

"  Ninth.  When  were  you  married  to  John  Bunnd,  your 
husband?" 

"Answer.  I  was  married  to  John  Bunnd  December  22d, 
1866,"  (1861.) 
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The  defendant  Nancy  Bunnd  was  then  sworn  as  a  wit- 
ness in  her  own  behalf,  and  testified  that  she  was  married 
to  John  Bunndj  in  Warren  county,  Ohio^  on  the  22d  of  De- 
cember ^  1861 ;  that  he  commenced  paying  his  addresses  to 
her  in  June  or  July;  that  she  had  been  acquainted  with 
him,  more  or  less,  all  her  life ;  that  they  had  lived  in  the 
same  neighborhood  in  Ohio;  that  he  made  a  proposition  of 
marriage  the  first  or  second  time  he  came  to  see  her;  that 
the  notes  of  Douglass^  Pence  and  KeUy^  and  Young^  were 
delivered  over  to  her  by  Bunnd  about  the  Ist  of  September^ 
and  also  the  deed  for  the  house  and  lot  where  they  resided 
at  the  time  of  the  triial ;  that  they  were  delivered  to  her, 
and  she  received  them,  in  consideration  of  her  promise  to 
marry  him,  said  JoAn,  and  take  charge  of  his  family  and 
household,  which  she  afterwards  did,  and  still  continued 
to  do;  that  she  bought  the  three-fourths  of  lot  109  from 
Julia  Bunnd  with  her  own  money,  derived  from  the  notes 
she  received  from  her  husband  before  marriage;  that  she 
mode  said  purchase  to  provide  her  husband,  who  is  a  black- 
smith, with  a  place  of  business;  that  she  also  bought  the 
four  acre  lot  of  Douglass^  and  the  house  and  lot  from  Mrs. 
Cfrayy  as  her  own  separate  property;  that  she  contracted  for 
them  in  person  and  paid  for  them  with  her  own  money ; 
that  at  the  time  of  ^  her  marriage  with  Bunnd  she  had 
never  heard  of  Catharine  Witherow,  and  did  not  know  there 
was  such  a  person  until  after  she  had  sued  Bunndj  nor  did 
she  know  that  Bunnd  had  ever  gone  to  see  the  plaintiff,  or 
had  made  a  marriage  contract  with  her,  or  with  any  other 
person ;  that  she  knew  nothing  of  Bunnd  owing  her,  or  any 
one  else,  or  of  his  having  any  outstanding  liabilities  of  any 
kind,  until  after  she  came  to  Frankforty  and  her  husband  told 
her  that  the  plaintifi:'  had  sued  him;  that  she  received  the 
notes  and  the  deed  for  the  reasons  before  stated,  and  had 
managed  them  ever  since.  She  further  testified,  that  she  did 
not  value  herself  at  any  particular  price,  or  place  any  money 
estimate  on  her  marriage  contract,  but  agreed  to  marry 
Sunnd  in  consideration  that  he  would  deed  her  the  prop- 
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erty  and  assign  over  to  her  the  notes.  She  did  not  know 
anything  about  the  value  of  the  property,  nor  did  she 
know  the  men  the  notes  were  on,  or  whether  they  were 
good  or  not,  and  made  no  inquiries  about  them. 

This  was  all  the  evidence  given  to  the  jury.  We  have 
stated  it  thus  fully  as  the  surest  mode  of  makmg  an  accu- 
rate presentation  of  the  facts  upon  which  the  finding  of 
the  jury  must  rest. 

Does  the  evidence  sustain  the  verdict?  We  are  very 
clear  in  the  opinion  that  it  does  not,  apd  will  proceed  to. 
state  the  reasons  upon  which  that  opinion  is  founded. 

The  17th  section  of  the  statute  of  frauds  (1  G.  &  H.  352) 
declares  that  "all  conveyances  or  assignments,  in  writing 
or  otherwise,  of  any  estate  in  lands,  or  of  goods,  or  things 
in  action,"  &c.,  "made  or  suffered  with  the  intent  to  hinder, 
delay  or  defraud  creditors,  or  other  persons,  of  their  lawful 
damages,  forfeitures,  debts  or  demands,  shall  be  void  as  to 
the  person  sought  to  be  defrauded."  But  that  section  is 
qualified  by  section  20  of  the  same  act,  which  provides  that 
"the  provisions  of  this  act  shall  not  be  construed  to  affect 
the  title  of  a  purchaser  for  a  valuable  consideration,  unless 
it  shall  appear  that  such  purchaser  had  previous  notice  of 
the  fraudulent  intent  of  his  immediate  gi'antor  or  assignor,*' 
&c.  A  promise  of  marriage  will  support  a  grant,  or  the 
transfer  of  personal  property ;  it  is  regarded  as  a  valuable 
consideration.  Such  contracts  are  favored  in  law,  and  are 
placed  on  an  equal  footing  with  those  supported  by  an  ade- 
quate consideration  in  mon^y.  It  is  said  that  "marriage 
is  regarded  as  one  of  the  strongest  considerations  in  law, 
either  to  raise  a  use  or  to  found  a  contract,  gift  or  grant." 
1  Par.  Con.  554. 

In  the  ease  under  consideration,  it  may  be  conceded  that 
the  evidence  is  sufficient  to  justify  the  jury  in  finding  that 
John  Bunnel  conveyed  the  two  lots  and  transferred  the 
notes  to  Nancy  with  intent  to  defeat  the  collection  of  any 
damages  the  plaintiff  might  recover  against  him.  But  this 
is  not  sufficient  to  sustaia  the  verdict.    It  must  also  be 
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shown  that  Nanct/y  the  grantee,  prior  to  the  reception  of 
the  deed  and  notes,  or  at  least  prior  to  their  marriage,  had 
notice  of  the  fraudulent  intent  of  said  John  Bunnel.  This 
is  an  affirmative  averment  of  ihe  complaint.  It  is  denied 
by  the  answer,  and  the  burden  rested  on  the  plaintiff  to 
sustain  it  by  proof.  It  is  a  charge  of  fraud  in  fact,  which 
cannot  be  presumed  without  evidence  to  support  it.  But  it 
is  not  supported  by  any  evidence  whatever. 

The  plaintiff  gave  in  evidence  the  answers  of  both  the 
defendants  to  interrogatories  propounded  to  them,  but  no 
question  was  asked  of  cither  of  them  as  to  the  knowledge 
of  Nancy  of  the  alleged  fraudulent  intent  of  John^  in  con- 
veying the  lots  and  assigning  the  notes  to  her,  nor  is  there 
any  allusion  to  the  subject  in  their  answers.  The  only 
evidence  in  the  record  bearing  on  the  question,  is  that  of 
Nancy  Bunnel,  given  in  her  own  behalf,  in  which  she  not 
only  most  expUcitly  denies  any  notice  or  knowledge  of 
the  alleged  fraudulent  intent  of  John,  but  states,  in  pos- 
itive terms,  that  at  the  time  of  their  marriage  she  had  no 
knowledge  of  the  existence  of  the  plaintiff,  or  that  Bunnel 
was  liable  or  indebted  to  any  person  whatever.  The 
charge  of  notice  to  Nancy  of  John's  fraudulent  intent,  thus 
stands  without  any  evidence  to  sustain  it,  on  the  one  side, 
while  it  is  disproved  on  the  other. 

The  instructions  to  the  jury,  complained  of  by  the  appel- 
lants, are  not  embraced  i^i  the  bill  of  exceptions,  nor  were 
they  excepted  to  in  any  other  manner  known  to  the  statute, 
and  hence,  though  they  were  copied  into  the  motion  for  a 
new  trial,  they  are  not  properly  before  us,  and  we  cannot  no- 
tice them.  The  verdict  of  the  jury  not  being  sustained  by  the 
evidence,  the  court  erred  in  overruling  the  motion  for  a  new 
trial,  and  for  that  error  the  judgment  must  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

5,  McClurg,  J.  E.  McDonald,  A.  L.  Roadie  and  D.  Sheeks^ 
for  appellants. 

6.  P.  Davidson,  for  appellee. 
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Kma  and  Another  v.  Maitstillb. 

JuDOMKKTs. — Statute  or  Lixitations. — Under  the  fiftb  Bubdiyision  of 
section  211  of  the  code,  an  action.apon  a  judgment  is  barred  after  twent  j 
years  from  the  date  of  the  judgment,  nnless  the  case  eomes  within  some 
of  the  exceptions  of  the  statute. 

SAUK. — ^The  fact  that  an  execution  was  issued  upon  the  judgment  and 
returned  unsatisfied,  within  twenty  jears,  is  not  sufficient  to  aroid  a  plea 
of  the  statute  of  limitations. 

APPEAL  from  the  Brown  Circuit  Court. 

Elliott,  J. — Suit  by  the  appellants  against  ManviUt,  on  a 
judgment  rendered  in  the  same  court,  on  the  16th  day  of 
March,  1846. 

Answer,  1.  The  general  denial.  2.  That  the  plaintiffs' 
cause  of  action  accrued  on  the  17th  day  of  March^  1846, 
and  that  said  action  was  not  commenced  within  twenty 
years  after  the  cause  of  action  accrued.  A  demurrer  was 
overruled  to  the  second  paragraph  of  the  answer,  to  which 
the  plaintiffs  excepted. 

Reply  by  a  general  denial,  and,  secondly,  that  an  execu- 
tion was  issued  on  said  judgment  by  the  clerk  of  the  court, 
at  the  instance  of  the  plaintiffs,  on  the  9th  of  Aprd^  1846, 
which  was  returned  March  26th,  1847,  wholly  unsatisfied. 
The  court  sustained  a  demurrer  to  the  second  paragraph  of 
the  reply,  to  which  the  plaintiffs  also  excepted. 

There  was  a  trial,  resulting  in  a  finding  and  judgment  for 
the  defendant.  The  action  of  the  court  in  overruling  the 
demurrer  to  the  second  paragraph  of  the  answer,  and  sus- 
taining the  demurrer  to  the  second  paragraph  of  the  reply, 
present  the  questions  urged  in  the  case  for  a  reversal  of  the 
judgment. 

It  is  insisted  by  the  appellants'  counsel,  in  argument,  that 
the  statute  of  limitations  does  not  bar  actions  on  judgments 
of  a  court  of  record,  but  only  raises  the  presumption  of 
payment,  after  the  lapse  of  twenty  years,  which  may  be 
rebutted  by  evidence,  and  refers  to  JReddington  v.  Julian^  2 
Ind.  224,  and  Barker  v.  AdamSy  4  id.  574.    Those  cases 
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were  decided  under  the  statute  of  1848,  the  only  provision 
of  which,  relating  to  the  subject,  is  as  follows :  "Every 
judgment  and  decree  in  any  court  of  record  of  the  United 
Statesj  or  of  this  or  any  other  state,  shall  be  presumed  to  be 
pidd  or  satisfied  at  the  expiration  of  twenty  years  after  the 
judgment  or  decree  was  rendered."  R.  S.  1843,  §  121, 
p.  689. 

In  the  case  under  consideration,  the  question  is  governed 
by  the  code  of  1852,  which  contains  the  following  provision, 
viz :  "Sec.  211,  The  following  actions  shall  be  commenced 
within  the  periods  herein  prescribed,  after  the  cause  of 
action  has  accrued,  and  not  afterwards:  :ie        hc         4e 

"5.  Upon  contracts  in  writing,  judgments  of  a  court  of 
record  and  for  the  recovery  of  the  possession  of  real  estate, 
within  twenty  years. "  This  provision  would  seem  to  be 
conclusive  upon  the  question  involved,  but  it  is  insisted  that 
it  is  controlled  by  section  225,  which  provides  that  "  every 
judgment  and  decree  of  any  court  of  record  of  the  United 
States,  or  of  this  or  any  other  state,  shall  be  deemed  satis- 
fied after  the  expiration  of  twenty  years  "  We  cannot  con- 
cur in  this  position.  The  two  provisions  of  the  statute 
referred  to  relate  to  different  matters;  the  first  limits  the 
time  within  which  the  action  may  be  brought,  after  the 
cause  thereof  accrued ;  the  other  relates  to  tlie  question  of 
payment  or  satisfaction,  and  declares  that  such  judgments 
shall  be  deemed  satisfied  after  the  expiration  of  twenty 
years.  The  question  under  the  first  is  raised  by  an  answer 
of  the  statute  of  limitations,  and  that  under  the  second  by 
an  answer  of  payment.  There  is  no  confiict  in  the  two> 
provisLons,  nor  has  the  one  any  bearing  upon  the  construc- 
tion to  be  given  to  the  other. 

The  case  may  come  within  one  of  the  exceptions  enumer» 
ated  in  sections  215  and  216,  and  the  action  may  not  there- 
fore bd  barred,  though  more  than  twenty  years  may  have 
elapsed  after  the  cause  of  action  accrued,  and  still  the  pre* 
fiomption  of  satisfaction  would  arise  under  section  225. 

The  second  paragraph  of  the  reply  is  clearly  bad*    It 
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docs  not  meet  the  question  raised  by  the  answer  of  the 
statute  of  limitations. 

The  rulings  of  the  court  on  both  demurrers  were  correct,, 
and  the  judgment  must  therefore  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

S.  H.  Buskirkj  J.  S.  Hester  and  B.  L.  Coffey j  for  appellants. 

W.  W.  Herody  for  appellee. 
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Award. — A  common  law  award  is  a  good  bar  to  a  suit  for  the  same  cause, 

though  there  has  been  no  performance. 
Instructions. — Tho  court  refused  to  examine  into  the  correctness  of  certain 

instructions  refused  by  the  court  below,  because,  the  eyidence  not  being  in 

the  record,  it  did  not  appear  whether  the  instructions  were  pertinent  to 

the  case. 
Landlord  and  Tenant. — Timber. — A  tenant  of  lands  for  agricultur&l  uses 

has  a  right  to  take  such  timber  as  may  be  reasonably  necessary  6r  fael, 

fences,  &c. 
Covenant  to  Seed  Lands. — A  coTcnant  in  a  lease  to  seed  certain  !ands'  to 

clover  was  held  to  be  fulfilled  by  the  sowing  of  the  proper  seed  in  ground 

properly  prepared,  though  from  natural  causes  the  crop  did  not  ^w. 
Decedents'  Estates. — Costs. — ^When  a  claim  filed  against  a  desedent's 

estate  is  not  sworn  to,  the  plaintiff  cannot  rccoyer  costs. 

APPEAL  from  the  Steuben  Common  Pleas. 

Fbazer,  C.  J. — This  was  a  suit  by  complaint,  not  sworn 
to,  and  summons  against  an  administratrix  for  breich  of 
covenants  in  a  lease  executed*  by  the  intestate  in  his  life 
time.  The  intestate  had  rented  a  farm  of  the  plaintif,  who 
is  appellant  here,  for  a  term  of  three  years,  terminating  on 
the  1st  of  September^  1866,  "  with  the  privilege  of  remain- 
ing on  the  farm  until  the  1st  of  Aprils  1867,  to  fe^d  his 
stock,  and  to  remove  the  produce  from  the  farm,  but  not  to 
put  in  any  crops  after  the  1st  of  September^  1866."    The 
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covenants  of  the  intestate,  so  far  as  it  is  necessary  here  to 
state  them,  were :  1.  That  he  should  leave  as  much  sum-  . 
jner  fallow  ploughed  as  he  received,  supposed  to  be  about 
eighteen  acres.  2.  That  he  should  seed  to  clover  each  year 
as  much  land  as  he  should  break  up.  3.  That  he  should 
keep  the  premises  in  as  good  repair  as  at  the  date  of  the 
lease,  casualties  by  fire,  and  otherwise,  excepted.  4.  That 
lie  should  cultivate  in  a  good,  husband-like  manner,  and 
quietly  yield  possession  at  the  end  of  the  term.  The 
breaches  alleged  were,  1.  Cutting,  destroying  and  carry- 
ing away  timber,  trees  and  saplings.  2.  Breaking  up 
land,  and  failing  to  seed  any  in  clover.  3.  Failing  to 
leave  summer  fallow.  4.  Failing  to  cultivate  as  he  had  cov- 
enanted.   5.  Failing  to  keep  in  repair. 

The  answer  was  in  four  paragraphs:  1.  General  denial. 
2.  Payment.  3.  That  upon  a  written  agreement  of  sub- 
mission of  the  same  and  other  matters,  an  award  had  been 
made,  (setting  out  copies  of  the  submission  and  award,) 
which  the  defendant  is  ready  to  perform.  4.  Submission 
and  award  upon  all  matters  in  difference,  and  readiness  to  . 
perform  the  award.  Demurrers  to  the  third  and  fourth 
paragraphs  were  overruled,  and  we  are  required  to  review 
those  rulings.  To  the  fourth  paragraph,  no  objection  is 
urged  in  argument.  It  is  merely  suggested  as  questionable 
whether  a  common  law  award,  without  performance,  is  a 
bar.  We  perceive  no  ground  upon  which  to  base  such  a 
doubt.  The  question  seems  to  be  at  rest.  Armstrong  v. 
Masterty  11  Johns.,  189 ;  Jessiman  v.  HaverhiUy  ^c,  Iron  Man- 
tifactoryj  1  N.  H.,  68. 

As  to  the  third  paragraph,  it  is  argued  that  the  submis- 
sion pleaded  shows  that  the  matters  sued  upon  now  were 
not  submitted.    We  do  not  concur  in  that  interpretation  ofL 
the  submission,  and  are,  therefore,  of   opinion  that  the 
objection  is  not  good. 

The  cause  having  been  put  at  issue  by  a  reply  of  general 
denial,  and  some  special  paragraphs,  there  was  a  jury  trial 
and  a  verdict  for  the  plaintiff  for  seven  dollars.    A  motion 
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by  the  plaintiff  for  a  new  trial  was  overruled,  and  the  cor- 
rectness of  that  ruling  is  questioned.  The  evidence  is  not 
before  us. 

The  appellant  argues  that  certain  instructions  given  by 
the  court  to  the  jury  were  not  good  law,  and  that  ten  sev- 
eral instructions  prayed  by  him,  and  refused  by  the  court, 
should  have  been  given.  The  evidence  not  being  before  us, 
it  is  not  possible  for  us  to  say  that  some  of  the  instructions 
asked  by  the  appellant  were  pertinent  to  the  case,  and 
should  have  been  given,  even  if  they  state  the  law  cor- 
rectly. 

The  court  refused  to  instruct  that  under  the  lease  all 
repairs  of  fences  must  have  been  done  by  the  first  of  iS!^- 
teniberj  1866,  but,  on  the  contrary,  did  instruct  that  if,  after 
that  date,  while  occupying  until  the  1st  of  Aprilj  1867,  to 
feed  hifl  stock  and  remove  hia  produce,  any  fences  were 
thrown  down,  it  was  the  right  and  the  duty  of  the  tenant 
to  repair  them  at  any  time  prior  to  April  1,  1867.  This 
action  of  the  court  was  so  plainly  proper  that  no  plausible 
objection  to  it  can  be  conceived. 

The  jury  was  instructed  that  under  the  law  the  tenant 
could  teke  reasonable  wood  for  fuel,  fences,  agricultural 
erections,  and  other  necessary  purposes,  and  the  court 
refused  to  give  the  contrary  proposition  as  the  law.  In  this 
the  court  was  supported  by  all  elementary  writers,  as  well 
as  all  the  reported  cases  upon  the  subject  which  have  come 
to  our  knowledge. 

The  court  was  asked  to  instruct  that  the  covenant  ^^to 
seed  to  clover"  required  the  tenant  to  be  responsible  for  any 
failure  of  the  clover  seed  to  grow,  from  unavoidable,  natu- 
ral or  providential  causes.  This  was  refused,  but  the  jury 
was  told  that  the  covenant  only  required  the  tenant  to  sow 
the  seed  upon  ground  properly  prepared,  at  a  proper  sea- 
son, and  do  what  he  could  to  secure  its  growth,  and  that  he 
was  not  responsible  for  a  failure  resulting  from  a  want  of 
rain  or  unfavorable  weather.  We  think  that  the  legal 
effect  of  the  covenant  was  correctly  given  to  the  jury.    Its 
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language  went  no  further  in  favor  of  the  plaintiff,  and  the 
court  would  not  have  been  justified  in  imposing  upon  the 
tenant  a  burden  never  assumed. 

Judgment  for  costs  was  given  against  the  appellant,  and 
this  is  assigned  for  error.  The  fifth  section  of  the  act 
of  1855  (2  G.  &  H.  603)  seems  to  settle  this  question 
against  the  appellant,  so  far  as  he  claims  that  he  should 
have  recovered  costs.  It  is  there  enacted  that  unless  a  claim 
against  a  decedent's  estate  shall  have  the  claimant's  affidavit 
attached,  to  the  effect  that  the  claim  is  justly  due  and 
wholly  unpaid,  no  costs  shall  be  recovered  in  any  suit  upon 
it  But  this  does  not  entitle  the  administratrix  to  judg- 
ment for  her  costa.  It  simply  leaves  the  parties  respectively 
liable  to  pay  their  own  costs.  The  court  below  erred,  there- 
fore, in  rendering  its  judgment  for  costs,  and  as  to  that, 
there  must  be  a  reversal. 

The  judgment  for  costs  is  reversed,  with  costs,  and  the 
cause  remanded,  with  instructions  to  set  aside  the  judgment 
for  costs. 

D.  E.  Palmer  and  E.  B.  Glasgow j  for  appellant. 

J.  A.  WoodhuU  and  W.  G,  Croxton,  for  appellee. 


MUCKBNBUKG  V.  HoLLBB, 

Husband  akd  Wive. — Ditokcb. — During  marriage,  a  husband  erected  a 
building  upon  real  estate  belonging  to  bis  wife,  upon  an  agreement  that 
he  should  receiye  the  rents  until  reimbursed  for  his  expenditures.  After- 
wards, and  before  he  had  recelTed  any  rents,  the  wife  applied  for  a 
diTorce,  and  pending  her  application,  it  was  agreed  in  writing  that  in 
compromise  of  the  husband's  claim,  the  wife  should  pay  him  a  certain 
sum,  one  day  after  the  divorcb  should  be  granted.  Suit  by  the  husband, 
alleging  these  facts  and  a  failure  to  pay  the  sum  agreed  upon. 

Mild,  that  the  agreement  to  pay  the  sum  named  when  the  diToroe  should  be 
granted  was  against  public  policy  and  void. 
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•  HMf  also,  that  as  alimony  is  an  incident  to  a  suit  for  a  diyoree,  and  in 
acyusting  alimony  all  matters  of  property  between  the  parties  are  to  bo 
considered,  the  legal  inference  is  that  the  claim  of  th«  plaintiff  for  the 
improTcments  on  the  wife's  land  was  adjusted  and  settled  in  the  diyoree 
salt. 

APPEAL  from  the  Marion  Common  Pleas. 

Frazer,  C.  J. — The  appellee  was  the  plaintiff  below. 
The  complaint  was  in  two  paragraphs,  but  inasmuch  as  the 
finding  and  judgment  against  the  appellant  were  entirely 
upon  the  second  paragraph,  no  very  particular  notice  need 
be  taken  of  the  first,  or  the  pleadings  thereto,  or  the  rulings 
of  the  court  thereon;  for  whatever  errors  intervened  in 
that  regard  could  not  possibly  have  injured  the  appellant. 

The  second  paragraph*  of  the  complaint  avers,  that  while 
the  appellant  and  the  appellee  were  husband  and  wife,  law- 
fully married  and  cohabiting,  he,  at  her  request,  erected 
upon  a  lot  in  Indianapolis^  owned  in  fee  by  her  and  her  two 
children  by  a  former  marriage,  a  dwelling  house  worth 
$700,  upon  an  agreement  between  them  that  he  should  take 
the  rents  and  profits  until  reimbursed  for  his  expenditure; 
that  he  never  received  any  such  rents;  that  afterwards,  on 
the  14th  of  February^  1863,  they  were  divorced;  that  before 
the  divorce,  it  was  agreed  between  them,  as  a  compromise, 
that  he  should  relinquish  his  right  to  the  rents  and  profits, 
and  that  she  should  pay  him  $200,  with  interest,  one  day  after 
a  divorce  should  be  granted  between  them,  and  she  there- 
upon executed  her  written  contract  to  that  efiect,  and  that 
she  fails  and  refuses  to  pay.  It  is  assigned  for  error  that 
the  court  below  overruled  a  demurrer  to  this  paragraph. 

The  special  contract  for  the  payment  of  $200  was  con- 
trary to  the  policy  of  the  law.  *  It  was  so  framed  as  to  have 
effect  only  on  condition  that  a  divorce  should  be  granted. 
Its  direct  tendency  was  to  interest  the  present  plaintiff  in 
procuring  a  divorce,  or  in  foregoing  resistance  to  an  effort 
by  his  wife  directed  to  that  end.  The  marriage  relation  is 
not  thus  to  be  tampered  with,  and  the  courts,  by  contract 
of  the  parties,  converted  into  mere  registers  of  their  agree- 
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ments  for  Beparation  from  the  bonds  of  matrimony.  The 
law  favors  marriage,  and  cannot  therefore  sanction  contracts 
intended  to  promote  its  dissolution  by  lending  itself  to  their 
enforcement.  Wq  know  of  no  case  in  the  books  in  which 
8uch  an  appeal  to  any  court  to  compel  the  fulfillment  of 
such  a  contract,  or  to  award  damages  for  its  breach,  has 
been  successfully  made.  Stoutmburg  v.  Lybrand^  130.  St.  228 ; 
Goodwin  v.  Goodwin^  4  Day  843 ;  Weeks  v.  Hillj  38  U".  H. 
199 ;  Sayles  v.  SayUs,  1  Foster  (N.  H.)  312.  That  contract 
being  thus  out  of  the  way,  it  remains  to  consider  whether 
the  other  facts  averred  were  sufficient. 

LiabiUties  between  husband  and  wife,  arising  out  of 
express  contract  between  them,  as  well  as  out  of  implied 
trusts,  are  sometimes  recognized  and  enforced  by  courts 
exercising  chancery  powers.  In  such  cases  remedy  is  given 
during  the  existence  of  the  marriage.  "We  know,  however, 
of  no  authority  for  such  proceedings,  upon  an  express  con- 
tract, after  a  divorce  a  vinculo  matrimonii.  Alimony  is  an 
incident  of  a  suit  for  divorce,  without  any  prayer  for  it,  and 
in  this  State  it  is  not  a  matter  which  can  constitute  the 
subject  of  an  independent  suit.  It  must  be  adjudged  in 
the  divorce  case,  or  not  at  all.  In  determining  the  alimony 
to  be  allowed,  it  has  long  been  the  practice  of  our  courts, 
and,  indeed,  it  seems  to  be  absolutely  necessary  to  an  intel- 
ligent and  fair  administration  of  justice,  to  hear  evidence 
concerning  all  matters  of  property  which  have  transpired 
between  the  parties,  and  adjust  the  alimony  aS  may  be 
deemed  right  under  all  the  circumstances  of  each  particular 
case.  All  questions  of  property  between  the  parties,  like 
that  in  controversy  here,  are  thus  in  litigation-  in  a  suit  for 
divorce,  and  must  there  be  settled.  The  complaint  here 
shows  that  the  parties  have  been  divorced.  It  shows, 
therefore,  by  legal  inference,  that  the  subject  matter  of  this 
suit  was  there  settled  and  put  at  rest. 

The  first  paragraph  of  the  complaint  diflfered  from  the 
second  only  in  the  fact  that  it  did  not  allege  the  special 
agreement  to  pay  $200  upon  the  entry  of  a  decree  for 
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divorce.  Both  paragraphs  must  stand  or  fall  together,  and 
wo  are  of  opinion  that  the  demurrer  to  each  was  well 
taken. 

The  judgment  is  reversed,  with  costs. 

F.  Rand  and  R.  H.  Hallj  for  appellant. 

J.  A.  Beal  and  J.  Milnety  for  appellee. 
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Strbet  v.  Chapman. 

Chjlnob  of  Venub. — Appbaeakcs. — Where  the  court  has  jurUdiction  of  tiie 
subject  matter  of  the  action,  an  appearance  to  the  action  in  the  court  to 
which  a  change  of  Tenue  has  been  taken,  by  a  motion  to  publish  deposi- 
tions, is  a  waiver  of  any  objection  to  the  venue. 

CoMTBACT — AccEPTANCB  OF. — Where  a  contract  is  signed  by  one  only  of  the 
contracting  parties,  but  the  paper  is  accepted  by  the  other  party,  and  acta 
are  done  by  him  under  it,  he  is  bound  by  the  contract. 

Wabbantt. — Where  an  engine  and  boiler  were  contracted  for,  and  the 
manufacturer  bound  himself  "  to  furnish  a  steam  boiler  suitable  to  the 
engine,"  it  was  held  that  there  was  a  warranty  that  the  boiler  delivered 
un4er  the  contract  was  suitable  for  the  purpose  proposed. 

Saxb. — Measubb  of  Dahage& — ^A  contract  for  a  steam  engine  stipulated 
that  if  the  engine  should  fail  to  furnish  power  sufficient  to  run  four  pairs 
of  burr  mill  stones,  the  manufacturer  would  remove  it,  and  pay  to 
the  purchaser  one  thousand  dollars,  and  it  was  held  that  the  measure  of 
damages  for  a  failure  of  the  engine,  and  the  refusal  of  the  manufacturer 
to  remove  it,  was  the  cost  of  removal  and  one  thousand  dollars,  and  that 
tJie  failure  of  the  manufacturer  to  remove  the  engine  did  not  remit  the 
purchaser  to  his  action  for  a  breach  of  the  warranty. 

Samb. — ^The  court  below  having  instructed  the  jury  t-hat  in  a  suit  upon  the 
warranty  the  purchaser  would  also  bo  entitled  to  recover  for  any  other 
materials  purchased  for  use  in  connection  with  the  engine,  which  were 
rendeudd  worthless  by  reason  of  the  defects  in  the  engine,  it  was  held  that 
the  damages  contemplated  by  the  instruction  were  too  remote,  and  were 
not  covered  by  a  general  warranty. 

Saws. — The  measure  of  damages  upon  »  breach  of  a  warranty  of  personal 
property  is  the  difference  between  the  actual  ralue  of  the  article  and  tlM 
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Talae  it  would  haT^  posseaaed  if  it  had  conformed  to  the  warranty ;  the 
price  paid  being  mere  CTidence  of  the  latter  yalue. 

APPEAL  from  the  Noble  Circuit  Court. 

Rat,  J. — This  action  was  brought  by  the  appellee  against 
the  appellant  upon  the  following  written  contract : 

'^  This  article  of  agreement,  made  this  second  day  of  Jali/y 
1857,  by  and  between  Taiery  Pope  ^  Streety  of  Saleviy  OhiOy 
and  Charles  W.  Chapmany  of  WarsaWy  Indiana^  witnesseth : 
that  said  Tabery  Pope  ^  Street  agree  to  make  and  furnish 
said  Chapman  with  one  of  their  oscillating  steam  engines, 
with  cylinder  twelve  inches  bore  and  twenty-four  inch 
stroke,  with  gudgeons,  governor,  steam  gauge,  safety  and 
check  valves,  pumps,  and  all  the  pipes,  cocks,  and  necessary 
fixtures  to  connect  with  the  steam  boiler,  for  the  sum  of 
eleven  hundred  and  fifty  dollars.  Also,  to  furnish  a  steam' 
boiler  suitable  to  the  engine,  of  best  Pittsburgh  iron,  at  nine 
cents  per  pound.  Also,  all  the  shafting,  gearing  and  puUios 
to  complete  his  flouring  mill,  at  ten  cents  per  pound,  all 
delivered  at  the  railroad  station  in  Warsaw  aforesaid.  They 
alsoi  agree  to  purchase  for  said  Chapman  three  pairs  of  burr 
mill  stones,  all  necessary  bolting  cloths,  belting,  and  material 
of  every  kind  to  complete  the  said  mill,  on  the  best  terms  they 
can,  without  charge  for  commission,  and  forward  all  bills  of 
purchase  so  made  to  said  Chapman.  Also,  to  engage  for 
him  a  good,  experienced  mill-wright  to  do  his  work  at  said 
mill,  and  when  the  mill  is  in  readiness,  they  agree  to  send 
their  miller  to  put  on  the  bolting  cloths,  dress  the  stones, 
and  start  the  mill,  and  leave  it  in  successful  operation,  so  far 
as  making  a  first  rate  article  of  flour.  They  further  agree 
that  if  said  engine  is  not  of  sufficient  power  to  run  four 
pairs  of  burr  mill  stones,  and  in  every  other  way  as  good  as 
the  engine  said  Chapman  now  has,  said  TabeVy  Pope  ^ 
Street  will  take  it  out,  and  pay  or  refund  one  thousand 
dollars,  to  be  determined  within  ninety  days  after  set  in  mo- 
tion. That  said  Chapman  agrees  to  pay  all  said  bills  of  ma- 
terials purchased  by  said  Tabery  Pope  ^  J^reety  when  they 
shall  be  due,  to  pay  said  mill«wright,  and  the  wages  and 
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board  of  a  machinist'  to  set  up  the  engine,  but  no  railroad 
expenses.  Also,  the  railroad  fare  and  board  of  the  miller, 
but  no  wages.  And  when  the  mill  is  in  operation,  to  pay 
to  said  Taher^  Pope  ^  Street^  for  the  engine,  boiler,  front 
and  grates,  shafting,  gearing  and  pullies,  &c.,  before  named, 
as  follows,  viz. :  One-third  part  cash,  and  give  his  promis- 
sory notes,  with  security,  for  one-third  part  in  four  months' 
time,  and  notes  for  the  balance  in  two  equal  payments,  in 
eight  and  ten  months  respectively ;  all  notes  made  payable 
at  Farmers^  Bank^  Salem,  Ohio. 

"  In  witness  whereof  we  have  hereunto  set  our  hands,  this 
day  and  year  above  written.  Taber,  Pope  &  Street, 

"  C.  W.  Chapman." 
"This  will  certify  that  we,  Taber,  Pope  ^  Street,  agree 
to  warrant  the  oscillating  steam  engine  that  we  are  building 
and  are  to  put  up  in  Charles  W.  Cliapman^s  mill,  to  grind 
as  much  wheat,  or  do  as  much  work,  or  produce  as  much 
power,  with  a  given  amount  of  fuel,  as  the  average  of  steam 
engines  of  any  kind  are  doing  in  this  State  or  the  State  of 
Indiana, 

"Wo  also  agree,  that  whereas,  in  our  contract  with  said 
Chapman,  we  agree  to  furnish  him  with  gearing  at  ten  cents 
per  pound,  we  now  agree  that  all  wheels  shall  be  reckoned 
at  five  cents  per  pound  instead  of  ten  cents,  and  said  Chap- 
man shall  pay  for  cogging  all  the  core  wheels,  and  wc  will 
order  it  done  at  the  least  expense  that  may  be,  and  done  in 
a  workman-like  manner.  Taber,  Pope  &  Street. 

"  Salem,  August  20, 1857." 

The  action  was  instituted  in  the  county  of  Kosciusko,  but 
the  venue  was  changed,  on  the  application  of  Street,  to  the 
county  of  Noble.  In  the  Noble  Circuit  Court  Street,  the 
appellant,  moved  to  dismiss'  the  cause  from  that  court,  and 
order  the  papers  to  be  transmitted  to  the  county  of 
Kosciusko,  on  the  ground  that  he  had  not  perfected  the 
change,  but  that  the  appellee  had  caused  the  record  and 
papers  to  be  filed  in  the  county  of  Noble.    This  motion  was 
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overruled,  on  the  ground  that  the  appellant  had  moved  to 
publish  a  deposition  in  the  cause  in  the  NcbU  Circuit 
Court. 

The  issues  were  made  up  and  the  cause  tried  by  a  jury, 
who  returned  a  general  verdict  for  the  plaintiff  for  four 
thousand  five  hundred  and  fifty  dollars. 

The  following  interrogatories  were  propounded  to  the  j  ury 
at  the  instance  of  the  defendant,  to  be  by  them  answered 
in  case  they  found  a  general  verdict : 

"1.  How  much  did  it  cost  to  take  said  engine  out  of  said 
miU? 

"2.  How  much  did  it  cost  to  remove  said  boiler  out  of 
mid  mill  ? 

<'  8.  If  the  plaintiff  has  sustained  damage  by  reason  of 
the  boiler  being  defective,  state  what  that  damage  was. 

"4.  What  defects  were  there  in  the  engine,  and  what 
would  it  have  cost  to  make  it  good  ? 

"5.  On  what  day  did  Chapman  notify  the  defendants  to 
take  out  said  engine  ? 

"6.  Did  the  defendants  get  the  notice  sent  by  Chapman 
to  them,  and  if  so,  at  what  time  did  they  get  it  ? 

<^7.  How  much  damage  did  the  plaintiff  sustain  by  the 
breach  of  the  contract  made  in  July  ? 

"  8.  How  much  damage  did  the  plaintiff  sustain  by  the 
breach  of  the  contract  made  in  August  ? 

"9.  During  the  ninety  days  after  the  engine  was  put  in, 
was  any  grain  turned  away  in  consequence  of  the  inability 
of  the  mill  to  grind  it  ?    If  so,  how  much  ? 

"10.  Is  it  shown  by  the  evidence  that  during  the  ninety 
days  after  the  engine  was  put  in,  there  was  more  wheat  or 
grain  brought  to  the  miU  for  grinding  than  the  mill  could 
grind ;  or  does  it  appear  from  the  evidence  that  more  grain 
would  have  come  to  the  mill  for  grinding  if  the  mill  had 
been  capable  of  grinding  more?'' 

Answers  of  the  jury :  "  We,  the  jury,  answer  the  inter- 
rogatories as  follows : 

Vol.  XXTX.— 10 
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**  To  the  first,  we  answer,  no  evidence  separately. 

^^  To  the  second,  we  answer,  no  evidence  separately. 

"  To  the  third,  we  answer,  worthless,  $1,440. 

^^  To  the  fourth,  we  answer,  worthless,  $1,200. 
.    ^^  To  the  fifth,  we  answer,  by  letter,  May  1, 1858. 

*^  To  the  sixth,  we  answer,  no  evidence. 

^<  To  the  seventh,  we  answer,  $8,140.  ' 

^^  To  the  eighth,  we  answer,  no  evidence. 

^^To  the  ninth,  we  answer,  no  evidence. 

^^  To  the  tenth,  we  answer,  no  evidence. " 

Defendant,  at  the  proper  time,  objected  to  the  jory  being 
discharged  until  the  interrogatories  were  more  folly  an- 
swered, but  thei  objection  was  overruled,  and  an  exception 
taken. 

At  the  proper  time,  the  defendant  asked  the  court  to  give 
the  jury  certain  instructions,  which  were  refused  and 
exceptions  taken.  The  court  also  gave  the  following 
instructions,  to  which  exception  was  duly  taken  by  the  de* 
fendant : 

^'1.  If  the  jury  believe,  from  the  evidence,  that  the  paper 
offered  in  evidence,  signed  by  T^o&er,  Pope  ^  Streetj  on  the 
20th  day  of  August^  1857,  was  delivered  by  them  to  the 
plaintifi',  upon  the  consideration  mentioned  in  the  fourth 
paragraph  of  the  complaint,  and  accepted  by  the  plaintifiT; 
that  in  pursuance  of  it,  the  plaintifi:'  paid  for  the  cogging 
of  the  core  wheels,  and  performed  any  other  act  specified 
therein,  to  be  by  him  performed,  it  became  operative  and 
binding  upon  the  parties  executing  it,  and  is  to  be  taken  in 
connection  with  the  prior  contract  between  the  parties  of 
the  2d  of  July. 

"  2.  By  the  original  contract,  Taberj  Pope  ^  Street  war- 
ranted the  engine  by  them  to  be  manu&ctured  to  be  of  suf- 
ficient power  to  run  four  pairs  of  burr  mill  stones,  and  in 
every  other  way  to  be  as  good  as  the  engine  Chapman  then 
had.  They  also  expressly  covenanted  to  furnish  a  suitable 
boiler  of  the  best  PUtsbwrgh  iron.  These  covenants  are 
equally  binding  upon  Tcier^  Pope  ^  Street^  and  by  the 
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original  contract  they  would  be  responsible  for  any  damages 
that  the  plaintiff  may  have  sustained  by  their  failure  to 
furnish  a  suitable  boiler. 

^'3.  The  contract  of  the  20th  of  Aitgust  provides  that 
the  oscillating  engine  to  be  furnished  by  Taber^  Pope  ^ 
Stredy  as  provided  by  the  contract  of  July  2d,  shall  grind 
as  much  wheat,  or  do  as  much  work,  or  produce  as  much 
power,  with  a  given  amount  of  fuel,  as  the  average  of 
steam  engines  of  any  kind  were  doing  at  that  time  in  the 
States  of  Ohia  or  Iniianoi.  This  provision,  if  it  has  become 
binding  upon  the  parties  by  Chapman  performing  the  things 
therein  specified  to  be  performed  by  him,  suspends  the  pro- 
vision  in  the  original  contract  upon  the  same  subject,  that 
is,  as  to  what  the  engine  should  do,  and  its  capacity  and 
power. 

^4.  If,  firom  the  evidence,  you  are  satisfied  that  Ghnjman 
has  accepted  the  second  contract,  and  performed  the  same, 
on  his  part,  in  such  manner  as  that  the  two  writings  are 
binding  upon  the  parties ;  then,  if  the  engine  failed  to  work, 
as  stated,  or  was  deficient  in  power,  or  if  the  boiler  was 
not  suitable  for  the  engine,  as  specified  in  said  contract,  the 
plaintiff  will  be  entitled  to  recover  in  this  action  any  dam- 
ages which  he  may  have  sustained  by  reason  of  any  defects 
in  the  engine  and  boiler,  or  either  of  them,  covered  by  the 
express  warranty. 

^'  5.  If  the  jury  should  find,  from  the  evidence,  that  the 
contract  of  the  20th  of  August  has  not  been  made  binding 
by  the  acts  of  the  parties,  as  above  stated,  then  it  should 
be  disregarded  by  them,  and  the  rights  of  the  parties  must 
be  determined  by  the  contract  of  the  2d  of  July  alone. 
In  that  view  of  the  case,  it  becomes  necessary  to  determine 
whether,  or  not,  the  clause  in  said  contract  which  provides 
that  if  the  engine  is  not  of  sufficient  power  to  run  four 
psurs  of  burr  stones,  and  in  every  other  way  as  good  as  the 
en^e  said  Chapman  now  has,  siud /Toier,  Pope  ^  Street 
will  take  it  out  and  pay  or  refund  one  thousand  dollars,' 
limits  the  amount  of  recovery  in  this  case.    The  one  thou- 
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sand  dollars  are,  by  the  express  terms,  limited  to  the  engine. 
It  does  not  embrace  or  provide  any  compensation  for  a 
failure,  on  the  part  of  Taber,  Pope  ^  Street^  to  furnish  the 
plaintiff'  with  a  suitable  boiler,  and  is  not  therefore  neces- 
sarily a  limitation  of  the  amount  of  recovery  in  this 
case.  The  true  meaning  of  this  provision  is,  that  in  case 
the  engine  fails  to  do  as  stated,  or  has  not  the  power  men- 
tioned, in  either  case,  Taher^  Pope  ^  Sired  may  take  out 
the  engine  and  pay  Chapman  one  thousand  dollars;  but  if 
they  fail  to  take  it  out,  and  throw  upon  him  the  burden  of 
its  removal,  they  cannot  insist  that  in  such  case  the  one 
thousand  dollars  shall  measure  the  damages.  If  they  failed 
to  take  out  the  engine,  they  are  liable  for  such  damages  as 
the  plaintiff  may  have  sustained  during  the  period  of  three 
months,  and  for  a  reasonable  time  thereafter,  to  be  allowed 
to  Chapman  to  remove  the  same  by  reason  of  any  defects 
in  the  engine,  which  are  covered  by  the  warranty  that 
applies  in  the  case. 

"  6.  The  plaintiff  is  also  entitled  to  recover  for  any  other 
material  or  articles  purchased  for,  or  in  connection  with,  said 
engine  and  boiler  that  may  have  been  rendered  worthless 
by  reason  of  any  defectiveness  of  the  engine  and  boiler 
which  may  be  covered  by  the  warranty  that,  under  the 
rule  heretofore  stated,  may  be  deemed  to  apply. 

"7.  If  the  plaintiff  notified  Taher^  Pope  ^  Street  that 
the  engine  and  fixtures  were  defective,  and  that  they  should 
take  them  out,  and  they  failed  to  do  so,  the  plaintiff*  had 
the  right  to  remove  them,  and  would  be  liable  only  for 
their  value  after  they  were  removed,  if  removed  with 
reasonable  care. 

"  8.  If  the  jury  believe  that  the  en^ne,  fixtures,  shaft^ 
fly-wheel,  boiler,  pipes  and  other  articles  necessarily  re- 
moved in  taking  out  the  engine  and  boiler  were  unfit  for 
use,  and  only  valuable  as  old  iron,  the  real  value  of  the  same 
should  only  be  deducted  from  the  damages  which  tlie  plain- 
tiff may  have  proven. 

^^  9.  The  stipulation  in  the  contract  of  Jidy  2d9  on  the  part 
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of  Taber,  Pope  ^  Street^  to  pay  the  sum  of  one  thousand 
dollars  in  the  event  of  the  failure  of  the  engine  to  perform 
as  warranted,  is  not  to  be  taken  as  the  amount  of  the  dam- 
ages as  liquidated  and  settled  between  the  parties.  In 
the  event  of  a  trifling  defect,  the  law  would  not  allow 
the  plaintiff,  on  such  ground,  to  recover  the  whole  thou- 
sand dollars;  and,  on  the  other  hand,  the  same  being  less 
than  the  price  agreed  to  be  paid  for  the  engine,  in  the 
event  of  an  entire  failure,  the  whole  sum  might  not  be 
adequate  compensation  to  the  plaintiff  for  his  loss.  The 
stipulation  is  rather  to  be  regarded  as  a  penalty,  in  which 
case  the  plaintiff  may  recover  such  damages  as  he  may  be 
able  to  show  himself  entitled  to. 

"  10.  The  stipulations  of  the  latter  contract  do  not  change 
the  former  contract  in  respect  to  the  time  in  which  it  was 
to  be  determined  whether  the  engine  was  such  as  the  con- 
tract required,  and  therefore  the  plaintiff  cannot,  in  this 
case,  recover  any  damages  for  wood  burned  in  trying  to  run 
the  engine  after  the  expiration  of  ninety  days  from  the 
time  the  engine  was  put  in  and  put  in  motion,  nor  for  any 
expenses  incurred  by  the  plaintiff  after  that  time  in  trying 
to  run  the  en^ne,  nor  for  the  use  of  the  mill  after  a  reason- 
able time  had  elapsed  after  the  ninety  days  for  the  removal 
of  the  engine. 

"11.  In  the  event  of  the  second  contract  having  been 
accepted  by  the  plaintiff,  and  performed  by  him,  so  far  as 
the  same  was  to  be  performed  on  his  part,  the  two  papers 
are  to  be  taken  together,  so  as  to  constitute  an  entirety,  and 
the  contract  thus  constituted  by  the  two  papers  containing 
an  express  warranty,  there  can  be  none  implied  by  law,  and 
hence  there  can  be  no  warranty  in  this  case,  except  the 
express  one  contained  in  the  written  contract.  The  war- 
ranty contained  in  the  written  contract  is  confined  to  the 
engine  and  boiler,  and  does  not  extend  to  any  of  the 
machinery  or  fixtures;  and  it  follows  that  the  jury  can 
only  allow  such  damages  as  have  grown  out  of  a  breach 
of  the  warranty  of  the  engine  and  boiler,  and  not  for 


150  SUPREME  COURT  OF  rNDIANA. 

Street  v.  ChapmaiL 

any  breach  of  any  supposed  implied  warranty  of  engine  or 
boiler. 

^^12.  The  stipulations  contained  in  both,  or  either,  of  the 
first  and  second  contracts,  amount  to  a  warranty,  and  ex- 
clude any  warranty  that  might  otherwise  have  been 
implied  by  law.  Hence  the  jury  can  only  give  damages 
caused  by  the  breach  of  the  warranty  of  the  engine  and 
boiler,  and  nothing  can  be  allowed  for  the  breach  of  an 
impUed  warranty. 

"18.  But  if  the  plaintifi'  duly  mailed,  within  or  at  the 
expiration  of  ninety  days,  in  the  post  ofiSice  at  Warsaw^  the 
notice  in  writing  read  in  evidence,  directed  to  Taber,  Pope 
^  Streety  at  their  place  of  business,  in  Sakniy  OhiOy  that 
would  be  prima  facie  sufficient  to  show  notice,  unless  the 
presumption  of  service  of  notice  thus  raised  is  overthrown 
by  evidence  of  the  non-receipt  of  such  notice  by  the  de- 
fendant jov  any  of  his  co-contractors;  and  in  t^ase  of  such 
presumption  being  thus  overthrown,  the  fact  of  service  of 
notice  by  mail  will  remain  unproved.  Notice  might  also 
have  been  given  verbally,  and  if  one  of  the  co-contractors 
of  the  defendant  did  receive  such  notice  during  or  at  the 
expiration  of  said  ninety  days,  that  would  be  sufficient. 

"  14.  If  you  believe,  from  the  evidence,  that  the  plaintifi* 
is,  under  the  rule  stated,  entitled  to  recover,  the  measure  of 
damages  will  be  the  difference  between  the  amount  paid, 
or  contracted  by  Chapman  to  be  paid,  for  the  property  pur- 
chased, and  its  actual  value,  together  with  any  diminution  of 
profits  in  the  way  of  earnings,  over  and  above  all  necessary 
expenses  caused  by  the  use  of  the  engine  and  boiler  fur- 
nished by  the  defendant  and  his  co-contractors,  as  compared 
with  such  other  ordinary  engines  and  boilers  as  were  at  the 
time  in  use.  If  the  circumstances  are  shown  to  be  such  as 
that  the  second  contract  will  be  effective  under  the  princi- 
ple before  stated,  die  comparison,  so  far  as  the  engine  is 
concerned,  will  be  with  the  average  of  ordinary  engines  then 
in  use  in  the  States  of  Ohio  and  Indiana.  To  the  items  named 
may  be  added  the  reasonable  expenses  of  removing  the 
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engine  and  boiler  from  the  mill,  and  the  setting  np  of  others 
in  their  place ;  damages  for  the  loss  of  earnings  are  to  be 
confined  to  the  ninety  days,  and  such  reasonable  time  there- 
after  as  might  be  necessa^  to  remove  the  machinery  named 
and  set  up  another  engine  and  boiler  in  its  place. 

The  jury  having  come  into  court  for  further  instruc- 
tions, the  court  gave,  in  presence  of  the  parties,  the  follow- 
ing: 

*^  15.  The  sum  of  one  thousand  dollars  mentioned  in  the 
paper  of  Jtdy^  1857,  is  not  a  penalty,  the  amount  of  which 
can  be  recovered  in  gross,  but  in  case  you  find  for  the  plain- 
tifiT,  and  assess  damages  in  his  favor,  the  amount  is  to  be 
made  from  what  he  is  shown,  by  the  evidence,  to  have  sus- 
tained, whether  that  amount  is  more  or  less  than  one  thou- 
sand dollars;  and  if  the  evidence  shows  he  has  sustained  less 
than  one  thousand  dollars,  that  is  the  amount  he  will  be 
entitled  to,  or,  if  it  shows  that  he  has  sustained  more  than 
that,  then  he  is  entitled  to  recover  more.  In  other  words, 
the  one  thousand  dollars  is  not  to  be  regarded  as  a  penalty 
or  forfeiture." 

To  the  giving  of  which  charges  and  each  of  them,  the 
defendant  excepted,  at  the  time,  and  asked  the  court  to 
sign  and  seal  his  bill  of  exceptions,  and  make  the  same  a 
part  of  the  record,  which  was  done  accordingly. 

The  defendant,  at  the  proper  time,  moved  the  court  for 
judgment  in  his  favor  upon  the  special  findings  of  the  jury. 
This  motion  was  overruled,  and,  over  his  exception,  judg- 
ment was  rendered  for  the  plaintiff  for  the  sum  named  in 
the  general  verdict. 

The  first  objection  is  to  the  action  of  the  court  in^  over- 
ruling the  motion  to  dismibs  the  cause,  and  order  the  papers 
on  file  to  be  returned  to  the  Kosciusko  Circuit  Court. 

This  motion  came  too  late.  The  court  had  jurisdiction 
of  the  subject-matter  of  the  suit,  and  the  appearance  of  the 
defendant  in  that  court,  and  his  motion  to  publish  deposit- 
tionst  gave  the  court  jurisdiction  of  his  person.    Theoouri 
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asaomed  jurisdiction  of  the  cause  in  acting  upon  that  mo- 
tion. 

It  is  insisted  by  the  appellant  that  the  acceptance  by  the 
appellee  of  the  paper  containiug  the  proposition  of  August  20, 
1857,  and  the  doing  of  acts  which  the  appellee  was  bound  to 
do  under  the  terms  of  that  offer,  and  was  not  bound  to  do 
by  his  first  contract,  does  not  amount  to  a  consent  to  the 
new  contract.  We  think  otherwise.  An  acceptance  of  the 
paper,  and  the  doing  of  an  affirmative  act,  as  provided  for 
in  the  contract,  bound  the  appellee.  This  view  is  not  in 
conflict  with  the  ca^es  cited  of  Johnston  et  al.  v.  Fesskr^ 
7  Watts  48,  and  Bcdl  v.  Newton^  7  Gush.  599.  In  the  for- 
mer  case,  the  offer  was  to  do  either  of  two  things,  and  the 
act  done  subsequently  by  the  other  party  did  not  indicate 
which  offer  he  intended  to  accept,  nor,  indeed,  was  the  act 
necessarily  done  in  consequence  of  the  proposition. 

The  latter  case  was  where  services  were  performed 
without  any  knowledge  of  an  offer  to  pay  for  them.  Of 
courae  there  could  be  no  acceptance  of  a  promise  where  the 
party  was  not  informed  of  the  offer. 

The  only  portion  of  the  second  charge  given  by  the  court 
which  went  to  the  question  of  damages,  or  could  have  any 
influence  upon  the  finding  of  the  jury,  is  that  in  regard  to 
the  boiler.  We  see  no  error  in  this  part  of  the  instruction. 
The  contract  to  ^^  furnish  a  steam  boiler  suitable  to  the 
engine,"  and  a  delivery  under  that  contract  of  a  boiler, 
amounted  to  a  warranty  that  it  was  suitable  for  the  purpose 
proposed.    Jones  v.  Bright  et  al.y  5  Bingham,  588. 

No  objection  is  taken  in  argument  to  the  third  charge. 
To  the  fourth  charge  it  is  objected  that  it  assumes  that  the 
contract  contained  a  warranty  of  the  boiler.  This  we  have 
already  held  correct. 

The  fifth  charge  is  erroneous.  The  contract  is,  that  if  the 
engine  fails  to  run  four  pairs  of  burr  stones,  the  appellant 
will  remove  it  and  pay  the  appellee  one  thousand  dollars. 
The  removal  of  the  engine  and  the  payment  of  the  money 
is  the  limit  to  the  liability  for  the  failure  of  the  engine. 
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The  neglect  of  appellant  to  comply  with  his  agreement  and 
remove  the  engine,  or  pay  the  money  stipnlated,  did  not 
remit  the  appellee  to  his  action  for  a  breach  of  the  war- 
ranty, but  simply  authorized  a  recovery  for  the  expense 
incuSed  in  making  such  removal,  and  a  judgment  for  the 
money  contracted  to  be  paid. 

The  damages  contemplated  in  the  sixth  iustruction  are 
entirely  too  remote,  and  would  not  be  covered  by  a  general 
warranty.  From  what  has  been  already  said  in  regard  to 
the  fifth  charge,  it  will  follow  that,  in  our  opinion,  the  ninth 
and  fifteenth  charges  were  not  correct. 

The  fourteenth  instruction  does  not  correctly  state  the 
rule  as  to  the  measure  of  relief  for  breach  of  a  warranty. 
The  law  is  now  well  settled,  that  the  rule  is  the  difference 
between  the  actual  value  and  the  value  that  the  article 
would  have  possessed  if  it  had  conformed  to  the  warranty, 
tJie  price  paid  being  mere  evidence  of  that  value.  Bedg. 
on  Dam.  287.  As  in  this  case  the  price  paid  was  the  only 
evidence  of  value,  the  instruction  could  not,  perhaps,  have 
misled  the  jury.  The  answer  of  the  jury  to  the  special 
interrogatories  relieves  us  from  the  discussion  of  that  part 
of  the  instruction  in  regard  to  profits. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

FaAZEB,  C.  J.,  having  been  of  counsel  below,  was  absent. 

«7.  X.  Worden,  J*.  JE.  McDoncddf  A.  L.  Itoaehe  and  D. 
Sheeks,  for  appellant. 

J.  Morris^  for  appellee. 
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Diokensheets  and  Another  «.  Kanfman  and  Another. 


DiCKENSHBETS  and  Another  v,  Kaufman  and  Another. 

Appeal  aftse  Patmbrt. — To  an  appeal  from  a  judgment  for  money,  it  was 
pleaded  in  bar  of  the  appeal  that  the  Judgment  had  been  paid  before  the 
appeal. 

J7e^  that  the  plea  was  no  bar,  as  an  appeal  may  be  taken  after  payment. 

APPEAL  from  the  Pulaski  Common  Pleas. 

Frazeb,  C.  J. — This  is  an  appeal  from  a  money  judgment. 
In  bar  of  the  appeal,  it  is  pleaded  that  before  taking  the 
appeal  the  appellant  fully  paid  the  judgment,  and  it  was 
entered  satisfied.    Demurrer  to  the  plea. 

The  demurrer  must  be  sustained.  There  is  a  conclusive 
reason  for  this  in  the  provisions  of  the  statute  authorizing 
appeals  to  this  court  from  all  final  judgments,  except  under 
certain  circumstances  named,  and  as  this  case  is  not  within 
the  exceptions  named,  it  cannot  be  regarded  as  one.  2  G.  & 
H.,  §  550,  p.  269.  There  is  good  ground  to  support  the 
justice  of  this  legislation.  Money  voluntarily  paid  upon  a 
judgment  may,  if  inequitably  retained  after  reversal  of  the 
judgment,  be  recovered  back.  Ghreen  v.  StonCj  1  Har.  & 
John.  (Md.)  405. 

«/.  W.  RyaUy  for  appellants. 

D.  P.  fialdmrij  for  appellees. 

.  NoTB. — This  opinion  should  hare  appeared  with  the  judgment  upon  the 
merits,  but  was  aceidentally  omitted.  See  DiekmtheeU  t.  Ka^fman^  28  Ind. 
261.    The  point  here  decided  is  referred  to  in  AmuM  t.  CJu^ppel^  28  id,  469. 


Fblkner  V.  Scarlet. 

Seductiov. — Damaovs. — Suit  by  a  mother  for  the  sednetion  of  her  minor 
daughter.  The  eyidenoe  showed  that  the  daughter,  when  about  fifteen 
years  of  age,  went  to  Uto  with  the  defendant,  who  was  a  married  man, 
as  a  member  of  his  family,  and  that  while  thus  liying  in  the  family  sho 
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was  seduced  by  him.  The  jary  assessed  the  plaintiff's  damages  at  $500, 
and  it  was  held  that  the  damages  were  not  e^cessiTe. 

Saxs. — Loss  07  SsRYiCB. — It  is  not  necessary,  under  our  statute,  to  author- 
ise a  recoTery  by  the  parent  for  the  seduction  of  a  minor  daughter,  that 
the  daughter  should  hare  been  in  the  senrice  of  the  parent,  or  that  any 
loss  of  serrlce  should  be  shown. 

Same. — Ixjubt  to  Fselixos. — ^The  Jury  may,  in  such  case,  award  compen- 
sation for  the  injury  to  the  feelings  of  the  parent,  and  for  the  dishonor 
cast  upon  the  family. 

IsrsTBUcnoss. — Habmlbss  Erkob. — Where  an  instruction  glTcn  to  the  jury 
is  erroneoDS,  because  of  its  not  being  applicable  to  the  eridenoe,  the  error 
will  not  be  aTailable  if  it  clearly  appears  that  no  harm  could  haye 
resulted  to  the  appellant 

APPEAL  from  the  Orange  Common  Pleas. 

Elliott,  J. — Suit  by  Luanda  Scarlett  against  Fdknerj  the 
appellant,  for  the  seduction  of  her  unmarried  minor  daugh- 
ter, Mizabeth  Scarlett,  whose  father  was  deceased. 

Answer  by  the  general  denial.  A  trial  by  jury  resulted 
in  a  verdict  for  the  plaintiff  for  five  hundred  dollars.  The 
defendant  interposed  a  motion  for  a  new  trial,  which  was 
overruled,  and  a  judgment  rendered  on  the  verdict. 

The  paper  filed  by  the  appellant  as  an  abstract  is,  in  no 
manner,  a  compliance  with  the  tenth  rule  of  this  court.  It 
does  not  state  the  substance  of  any  part  of  the  record,  or 
give  any  information  as  to  its  contents.  It  does  not  possess 
even  the  merit  of  an  index  to  such  portions  of  the  record 
as  relate  to  the  questions  intended  to  be  raised.  But  as  the 
appellee's  counsel  has  furnished  us  with  a  proper  abstract 
of  so  much  of  the  record  as  is  necessary  to  a  proper  under- 
standing of  the  questions  discussed  by  the  appellant's  coun- 
sel, we  have  examined  them,  and,  without  looking  to  the 
objections  urged  against  the  sufficiency  of  the  assignment 
of  errors,  will  proceed  to  dispose  of  them. 

One  of  the  reasons  filed  for  a  new  trial  is,  that  the  damages 
are  excessive.  We  do  not  think  so.  The  evidence  shows 
that  the  plaintiff,  by  the  death  of  her  husband,  was  left  with 
a  number  of  infant  children,  and  without  the  necessary 
means  to  provide  for  their  proper  support.  Her  daughter 
Elizabeth^  then  about  fifteen  years  of  age,  was  permitted  to 
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go  and  live  with  the  appellant,  who  was  a  married  man,  as 
a  member  of  his  family ;  and  after  she  had  thus  lived  with 
him  over  two  years,  he  seduced  her,  whereby  she  became 
the  mother  of  a  bastard  child.  After  her  pregnancy  be- 
came apparent  he  sent  her  to  her  uncle's  to  live.  It  is 
true,  he  denied  the  seduction  and  sexual  intercourse,  under 
oath,  but  the  jury  found  against  him.  It  further  appeared 
by  the  evidence  that  up  to  the  time  her  pregnancy  be- 
came known,  she  maintained  a  good  reputation  in  the  neigh- 
borhood. Under  such  circumstances,  the  appellant  should 
have  been  her  guardian,  adviser  and  protector,  instead  of 
her  seducer,  and  if  guilty,  as  found  by  the  jury,  he  certainly 
has  no  cause  to  complain  that  the  damages  are  excessive. 
^  The  following  instructions,  given  by  the  court  to  the  jury, 
are  claimed  to  be  erroneous,  viz : 

^  2.  In  an  actipn  by  the  mother  for  the  seduction  and 
debauching  of  her  minor  unmarried  daughter,  whose 
father  is  dead,  it  is  not  necessary  for  the  plaintiff  to  estab- 
lish on  the  trial  that  the  daughter  was  either  living  with 
her,  or  in  her  service,  or  that  the  plaintiff  sustained  any  loss 
of  service. 

"8.  If  the  jury  believe,  from  the  evidence  given  in  this 
cause,  that  the  defendant  seduced  the  plaintifi*'s  daughter 
EUzabdh ;  that  said  Elizabeth^  at  and  before  the  time  of  said 
seduction,  was  a  virtuous  and  chaste  woman,  then  you  will 
be  authorized  to  find  for  the  plaintiff;  and,  in  that  case,  in 
assessing  her  damages,  you  can  take  into  consideration  every 
circumstance  of  the  act  by  which  the  peace  of  mind  and 
individual  happinesss  of  the  plaintiff  is  afiected,  but  the  dam- 
ages cannot  exceed  the  amount  stated  in  the  complaint. 

"5.  If  the  jury  believe,  from  the  evidence,  that  the 
defendant  had  illicit  intercourse  with  the  daughter  of  the 
plaintiff^  and  that,  at  the  time  of  said  criminal  and  illicit  inter- 
course, m^BiMizabeth  was  unchaste,  and  said  illicit  intercourse 
was  occasioned  as  much  by  her  misconduct  as  by  that  of 
the  defendant,  then  you  should  find  for  the  plaintiff  the 
value  of  the  services.*' 
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The  objection  urged  to  the  second  instruction  is  that  it 
directed  the  jury  that  if  the  seduction  was  proved,  they 
could  find  for  the  plaintiff,  though  it  appeared  that  the 
daughter,  at  the  time,  was  not  living  with  the  plaintiff,  nor 
in  her  service,,  and  that  no  loss  of  service  was  sustained  by 
her.  The  instruction  was.  correct,  under  the  25th  section 
of  the  code. 

The  third  instruction  contains  a  substantially  correct 
enunciation  of  the  law  applicable  to  the  facts  of  the  case. 
It  is  well  settled,  in  cases  of  this  character,  that  the  jury 
may  award  a  compensation  for  the  dishonor  and  disgrace 
cast  upon  the  plaintiff  and  family  by  such  an  injury,  and 
for  their  injured  feelings.  Dain  v.  Wycoff,  7  N.  Y.  191;  3 
Starkie's  Ev.  1309 ;  2  Stevens'  N.  P.  2356-7.  In  this  State, 
the  statute  expressly  confers  a  right  of  action  on  the  father, 
or,  in  case  of  his  death,  on  the  mother,  for  the  seduction  of 
the  minor  daughter,  though  she  "be  not  living  with,  or  in 
the  service  of  the  plaintiff  at  the  time  of  the  seduction  or 
afterwards,  and  there  be  no  loss  of  service."  2  G.  &  H., 
§  25,  p.  55. 

In  such  case,  there  could  be  no  other  ground  for  an 
award  of  damages  than  the  wounded  feelings  and  the  dis- 
honor and  disgrace  cast  upon  the  parent  and  family  by  the 
injury,  and  such  damages  were  evidently  contemplated  by 
the  legislature  in  adopting  the  provision  referred  to. 

The  fifth  instruction  is  based  on  the  hypothesis  that  if  the  • 
illicit  intercourse  resulting  in  ElizaJbetKs  pregnancy  was 
occasioned  as  much  by  her  misconduct  as  that  of  the  defend- 
ant, or,  in  other  words,  if  there  was  no  actual  seduction,  the 
plaintiff  could  not  recover  for  such,  but  only  for  the  actual 
loss  of  service.  There  is  nothing  in  the  first  branch  of  the 
instruction  of  which  the  appellant  can  complain.  The  lat- 
ter branch  was  not  applicable  to  the  evidence,  as  there  w^ 
no  proof  of  loss  of  service  to  the  mother,  and  should  nt)t, 
therefore,  have  been  given.  But  the  error  was  a  harmless 
one.  The  evidence  clearly  justified  the  jury  in  finding  the 
defendant  guilty  of  the  seduction ;  and,  as  there  was  no 
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proof  of  the  loss  of  service,  it  is  evident  from  the  amount 
of  damages  awarded  by  the  jury  that  they  so  found. 

We  find  nothing  in  the  record  to  justify  a  reversal. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

A.  J.  Simpson  and  S.  Heffiren  for  appellant 

F.  Wikon  for  appellee. 
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Smith  v.  The  Muncib  National  Bank. 

Pbactios. — A  demurrer  will  not  lie  to  a  part  of  a  paragraph  of  a  pleading. 
The  only  method  of  reaching  special  allegations  is  by  motion  to  strike 
out. 

Bill  or  Exchakok. — Attobhstb  Fies. — ^Where  a  biU  of  exchange  con- 
tained a  stipulation  for  the  payment  of  attorney  fees,  it  was  held  that  it 
became  a  part  of  the  contract  of  the  acceptor. 

8axx.— LAfr  or  the  Place. — In  a  suit  upon  a  bill  of  exchange,  the  law  of 
the  place  where  the  remedy  is  sought  controls  as  to  the  parties  who  may 
be  joined  in  the  action. 

Same. — Usury. — To  an  action  upon  a  bill  of  exchange,  drawn  in  this  State 
and  payable  in  Ohio,  the  acceptor  answered  that  he  had  accepted  the  bill 
for  the  accommodation  of  the  drawer;  that  the  bill  was  usurious,  under 
the  laws  of  Indiana^  and  was  made  payable  in  OA«o  to  eyade  the  statutes 
of  Indiana  and  to  defraud  the  defendant 

ffeld,  that  the  allegation  of  fraud  could  hare  no  force,  as  the  acceptance 
was  of  a  bill  for  a  sum  fixed. 

Held,  also,  that  as,  so  far  as  appeared  by  the  pleadings,  the  bill  was  drawn 
in  good  faith,  and  with  the  intention  that  the  contract  should  be  per- 
formed in  Ohio,  the  intention  to  secure  the  greater  rate  of  interest  allowed 
in  that  state  did  not  make  the  bill  usurious. 

ffeld,  also,  that  as  no  statute  of  Ohio  was  pleaded,  the  court  must  pre- 
sume that  the  common  law  prcTails  in  that  state,  and  that  the  rate  of 
interest  on  money  is  not  limited. 

Plea  or  Vsubt. — No  greater  certainty  or  strictness  is  required  in  a  plea 
of  usury  than  in  any  other  defense. 

P&KAnixQ.— SuBBTTSHiP. — That  a  defendant  is  a  surety  upon  a  note  or  bill 
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is  no  defense  to  the  action,  and  should  not  delay  the  plaintifTs  proceed- 
ings. The  issue  made  by  an  aTerment  of  this  fact,  is  between  the  surety 
and  his  principal. 

APPEAL  from  the  Madison  Common  Pleas. 

Rat,  J. — ^This  was  an  action  by  the  appellant  upon  a  bill 
of  exchange,  drawn  m  Muncky  Indiana^  upon  the  appellant, 
in  Cincinnati^  OhiOj  payable  in  that  place,  and  accepted  by 
him.  The  suit  was  against  the  drawers,  indorsers  and 
acceptor.  The  appellant  filed  a  demurrer  to  the  complaint, 
which  was  overruled,  and  also  what  he  terms  a  special  de- 
murrer  to  so  much  of  the  complaint  as  charged  him  with 
protest  and  attorneys'  fees.  The  court  overruled  the  de- 
murrer to  the  complaint  and  sustained  the  demurrer  to  that 
part  of  the  complaint  claiming  protest  and  attorneys'  fees 
for  the  collection  of  the  bill.  The  only  method,  under  our 
practice,  to  reach  any  special  allegations  in  a  complaint, 
answer,  or  reply,  is  by  motion  to  strike  out. 

The  appellant  answered  in  five  paragraphs.  The  first 
was  a  denial. 

The  second,  that  by  the  law  of  Ohio  the  appellant  could 
not  be  sued  as  acceptor  in  a  joint  action  against  the  de- 
fendants.  The  court  properly  sustained  a  demurrer  to  this 
paragraph,  as  the  law  of  the  place  where  the  remedy  is 
sought  must  control  in  this  regard.  It  is  urged  that  the 
court  having,  on  appellant's  special  demurrer,  struck  out 
the  averment  seeking  to  charge  him  for  protest  and  attor- 
neys' fees,  he  is  not  interested  in  the  entire  cause  of  action. 
It  is  sofiicient  answer  to  this,  if  there  were  any  force  in  the 
objection,  to  say  that  one  error  of  the  court  will  not  justify 
another.  The  bill  on  its  face  contained  an  agreement  to 
pay  attorneys'  fees,  and  when  accepted,  th6  acceptor  comes 
u}ider  an  absolute  obligation  to  pay  the  bill  according  to  its 
tenor;  he  holds  the  place  of  the  maker  of  a  note.  1  Par- 
son on  Notes  and  Bills  64.  ^^And  if  he  fails  to  perform  his 
engagement,  he  is  liable,  in  an  action,  for  the  amount  of 
the  bill  and  interest,  and  the  costs  of  protest  for  non-pay- 
ment."    Bou^en  et  al^  v.  Stoddard^  10  Met.  875. 
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The  third  paragraph  alleges  that  the  appellant  accepted 
the  bill  of  exchange  for  the  accommodatiou  of  the  draw- 
ers and  the  first  endorser  thereof,  and  that  said  bill  was 
usurious  under  the  laws  of  Indiaruij  and  was  made  payable 
in  Ohio  ^^  to  evade  the  statutes  of  Indianay  and  to  defraud 
said  defendant. "    To  this  a  demurrer  was  sustained. 

The  rule  stated  in  Miller  v.  Tiffany^  1  Wal.  298,  b  that 
'Hhe  general  principle  in  relation  to  contracts  made  in  one 
place,  to  be  performed  in  another,  is  well  settled.  They  are 
to  be  governed  by  the  law  of  the  place  of  performance, 
and  if  the  interest  allowed  at  the  place  of  performance  is 
higher  than  that  permitted  at  the  place  of  contract,  the 
parties  may  stipulate  for  the  higher  interest,  without  incur- 
ing  the  penalties  of  usury.  The  converse  of  this  proposi- 
tion is  also  well  settled.  If  the  rate  of  interest  be  higher 
at  the  place  of  contract  than  at  the  place  of  performance, 
the  parties  may  lawfully  contract  in  that  case,  also,  for  the 
higher  rate." 

The  allegation  that  any  fraud  was  attempted  on  the 
appellant  by  making  the  bill  payable  in  Ohio  can  have  no 
force.  He  was  an  accommodation  acceptor,  and  resided  in 
Cincinnati,  and  had  no  funds  of  the  drawer  in  his  hands, 
and  his  acceptance  was  of  a  biU  of  exchange  for  an  amount 
named.  By  his  acceptance,  he  agreed  to  pay  that  amount 
and  the  rate  of  interest  included  therein  could  not  alter  the 
sum  he  agreed  to  pay,  so  as  to  work  any  fraud  upon  him. 

Does,  then,  the  averment,  that  for  the  purpose  of  "eva- 
ding" or  escaping  from  the  force  of  the  usury  laws  of  this 
state,  and  securing  a  higher  rate  of  interest  under  the  laws 
of  another  state,  the  bill  was  made  payable  in  the  latter 
state,  amount  to  an  allegation  that  the  bill  was  usurious? 
We  think  not.  This  averment  does  not  deny  that  it  was 
the  intention  of  the  parties  that  the  contract  should  be  exe- 
cuted in  OhiOj  in  good  fitith,  and  we  do  not  see  why  the 
laws  of  a  sister  state  may  not  be  taken  advantage  of  by  cit- 
izens of  our  own  state,  when,  with  whatever  motive,  they 
elect  to  make  that  state  the  place  for  the  performance  of 
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any  contract  into  which  they  enter.  It  has  been  held  that 
for  the  purpose  of  giving  a  special  court  jurisdiction  of  a 
cause,  a  party  may  change  his  residence,  and  we  see  no  rea- 
son why,  in  order  to  avail  himself  of  the  laws  of  a  partic- 
ular locality,  he  may  not  select  that  place  for  the  perforn)- 
ance  of  a  contract.  Of  course  the  purpose  must  be  to 
require  the  discharge  of  the  contract  at  that  locality. 

We  must  presume  that  the  common  law  remains  un- 
changed by  statute  in  Ohio,  and  that  no  limit  is  fixed  to  the 
rate  of  interest  upon  money.  Engler  et  aLj  v.  Ellis  et  al.  16 
Ind.  475.  This  rule  must  be  regarded  as  fixed  in  this  state, 
where  no  statute  is  pleaded.  The  case  of  Shaw  et  aL 
V.  Wood  et  aL  8  Ind.  518,  did  not  hold  otherwise,  as  the 
case  was  expressly  decided  upon  another  ground,  and  the 
remarks  made  in  the  opinion  upon  this  point  were,  as 
is  therein  stated,  simply  "for  future  convenience."  It  is, 
perhaps,  unfortunate,  that  in  Blystone  v.  Burgetty  10  Ind.'  28, 
the  court  should  have  been  led  into  an  inadvertent  citation 
of  the  former  case,  as  authority  upon  this  point,  when  the 
question  was  not  before  them  for  consideration  in  either 
case.  The  ruling,  indeed,  in  this  state,  has  been  uniform 
Stout  V.  Wood,  1  Blackf.  71 ;  Titus  v.  Scantling,  4  id.  89 
Hcbnan  v.  CoUins,  1  Ind.  24 ;  TrirMe  v.  Triwhle,  2  Ind.  76 
Johnson  et  al.  v.  Chambers  et  aL,  12  Ind.  102 ;  Engler  et  at 
Y.  EUis  et  aL,  supra;  Crake  v.  Crake,  18  Ind.  156;  Buck 
inghouse  v.  (rregg,  19  Ind.  401.  This  is  also  the  rule  in 
many  other  states,  and  it  has  been  recently  so  decided  in  New 
York.    White  et  aL  v.  Knapp,  47  Barb.  549. 

However  reasonable  it  might  be  to  conclude  that  where 
parties  have  submitted  their  rights  to  be  adjudicated  upon 
in  our  courts,  if  they  did  not  introduce  to  the  atten- 
tion of  the  court  any  foreign  statute  which  might  control 
its  ruling,  they  should  be  held  to  have  elected  to  abide  by 
the  law  of  the  former ;  still,  we  have  too  long  recognized 
the  other  rule  to  now  question  its  force.  The  demurrer 
was  correctly  sustained  to  this  paragraph. 
Vol.  XXIX.— 11 
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The  fourth  paragraph  of  the  appellant's  answer  avers 
that  he  was  an  accommodation  indorser,  as  appellee  well 
IcneWy  and  that  said  bill  was  drawn  to  meet  divers  other 
bills  of  exchange  of  his  co-defendants,  already  matured,  of 
which  said  appellee  was  then  the  holder ;  that  said  bill  in 
suit  was  drawn  for  the  benefit  of  the  appellee,  and  when  so 
drawn  there  was  added  to  the  principal  of  said  bill,  and 
made  a  part  thereof,  by  contract  between  the  appellee  and 
the  said  co-defendants,  a  large  sum  of  money  in  excess  of 
legal  interest  allowed  by  the  State  of  OhiOy  where  said  bill 
was  accepted  and  made  payable,  and  by  the  statute  laws  of 
Indianay  where  the  same  was  drawn  and  negotiated ;  that 
the  sum  of  one  thousand  five  hundred  dollars,  which  sum 
was  then  and  there  made  a  part  of  the  principal  in  said  bill 
by  the  connivance,  fraud  and  usurious  contract  of  said 
appellee  and  said  co-defendants ;  that  said  sum  of  money 
so  retained,  reserved  and  contracted  for  in  excess  of  six  per 
cent,  per  annum  was  and  is  usurious  and  void  as  to  the 
excess  by  the  statute  law  of  the  State  of  OAeo,  where  said 
bill  was  made  payable.  The  statute  of  Ohio  is  set  out, 
limiting  the  rate  of  interest  and  the  sum  to  be  recovered 
as  interest  to  six  per  cent,  per  annum.  And  the  appellant 
further  charges  that  said  appellee  had  actual  notice  of  the 
usurious  interest  exacted  in  said  bill  before  purchasing  the 
same,  and  he  avers  that  he  never  paid  or  agreed  to  pay  said 
sum  of  one  thousand  five  hundred  dollars,  or  any  other 
sum  in  excess  of  the  legal  rate  of  interest  for  the  loan  or 
use  of  said  money;  wherefore  said  appellant  says  said  sum 
of  one  thousand  five  hundred  dollars  is  not  due  said  appel- 
lee on  said  bill,  and  he  ought  not  to  recover  more  than  the 
actual  consideration  of  said  bill,  with  legal  interest.  A 
demurrer  was  sustained  to  this  paragraph. 

Under  our  code,  we  cannot  require  more  certainty  in  the 
form  of  pleading  one  defense  than  in  that  used  in  stating 
any  other.  Indeed,  since  usury  by  our  statute  only  forfeits 
the  illegal  interest,  there  can  be  no  reason  Why  unusual 
strictness  should  be  required  in  such  a  plea.    Here,  although 
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fewer  and  more  apt  words  might  have  been  nsed  in  stating 
the  defense,  we  think  it  appears,  with  reasonable  certainty, 
that  the  amount  of  illegal  interest  included  in  the  bill  was 
the  sum  of  one  thousand  five  hundred  dollars.  As  the 
amount  of  the  bill,  as  stated  in  the  complaint,  is  three  thou- 
sand three  hundred  and  thirty-three  dollars  and  thirty-three 
cents,  payable  in  fifty-one  days  after  date,  this  sum  would 
be  clearly  usurious. 

The  paragraph  was  therefore  a  defense  to  the  amount  of 
one  thousand  five  hundred  dollars,  and  the  demurrer  should 
have  been  overruled. 

The  fifth  paragraph  of  the  answer  alleged  that  the 
appellant  was  the  surety  of  his  co^Ldefendantfi,  and  demanded 
that  execution  so  issue.  A  demurrer  was  sustained  to  this 
paragraph.  This  ansfrer,  it  is  claimed,  comes  withia  sec- 
tion 674  of  the  code.  2  O.  &  H.  808.  But  that  section 
expressly  provides  that  "  such  proceedings  shall  not  affect 
the  procee^gs  of  the  plaintiff."  It  cannot,  therefore,  be 
a  cause  of  defense,  or  in  any  manner  delay  the  plaintiff  in 
obtaining  his  judgment.  It  is  an  issue  between  the  defend- 
ants simply.    The  demurrer  was  properly  sustained. 

For  the  erroi*  in  sustaining  the  demurrer  to  the  fourth 
paragraph  of  the  appellant's  answer,  the  judgment  must  be 
reversed,  vnth  costs,  and  the  cause  remanded  for  further 
proceedings. 

M.  8.  Robinson  for  appellant. 

T.  S.  WaUerhouse  and  C.  W.  Moore  for  appellee. 


Eemp  v.  MrrcHSLL  and  Another. 

DxMiTBBEB. — A  demurrer  to  a  complaint  upon  ^e  ^ond  that  the  same  "  is 
not  sufficient  in  law  to  entitle  the  plaintiff  to  the  relief  demanded,"  raises 
no  question  whateyer,  and,  under  the  code,  must  be  OTermled. 
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CoacPLAiKT  Fos  Reyiew.-*A  complaint  which  neither  alleges  error  of  law 
occurring  at  the  trial,  nor  material  new  matter  discoTercd  since  the  ren- 
dition of  the  judgment,  is  not  a  complaint  for  review. 

C0MPI.AINT. — Jurisdiction. — A  complaint  which  is  a  mere  appliaation  to 
set  aside  a  judgment,  and  to  be  allowed  to  defend,  is  not  an  original  suit 
which  may  be  brought,  as  provided  bj  statute,  in  the  Circuit  Courts  where 
the  judge  of  the  Court  of  Common  Pleas  is  interested;  but  it  is  an  appli- 
cation which  must  be  made  to  the  court  which  rendered  the  judgment. 

Practick. — Such  an  application  comes  under  the  ninety-ninth  section  of  the 
code,  and  is  summary,  requiring  no  complaint. 

APPEAL  from  the  Morgan  Circuit  Court. 

Frazbr,  C.  J. — This  case  was  commenced  by  the  appel- 
lant in  the  Circuit  Court.  His  complaint  alleges  that  the 
appellees,  in  October^  1863,  obtained  in  the  Court  of  Common 
Pleas  a  judgment  against  him  by  defaultfor$l,785,  together 
with  a  decree  directing  the  sale  of  certain  real  estate  to  sat- 
isfy the  same,  which  was  alleged  and  found  to  be  for  pur- 
chase money  of  the  same  lands  sold  by  the  MitcMls  to  the 
present  plaintiff,  and  was  adjudged  to  be  a  vendor's  lien 
thereon,  and  to  be  satisfied  as  .such.  The  present  complaint 
admits  the  indebtedness,  but  alleges  that  it  was  for  borrowed 
money,  and  that  the  laud  was  conveyed  to  the  Mitchells 
merely  as  security  for  the  loan,  and  that  the  averments  upon 
which  the  judgment  in  favor  of  ,the  Mitchells  was  rendered 
concerning  a  sale  of  the  land  to  him  were  false,  and,  in  gen- 
eral terms,  that  that  judgment  was  obtained  by  fraud.  He 
further  avers,  though  there  was  a  summons  by  copy,  that 
he  had  "  no  notice  or  information  "  of  the  pendency  of  the 
suit  until  long  after  the  judgment  was  rendered,  and  that  he 
has  a  good  defense,  and  that  the  present  judge  of  the  Com- 
mon Pleas  was  the  attorney  for  the  Mitchells  in  obtaining 
the  judgment.  The  prayer  is  that  the  judgment  be  opened, 
and  he  be  allowed  to  defend,  and  for  all  other  proper  relief. 

A  demurrer  to  .the  complaint,  assigning  for  causes :  1. 
That  the  Circuit  Court  had  no  jurisdiction;  and  2.  that  the 
same  is  not  sufficient  in  law  to  entitle  the  plaintiiF  to  the 
relief  demanded,  was  sustained,  and  upon  that  ruling  error 
is  assigned. 
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The  second  cause-  of  demurrer  raises  no  question  what- 
ever; it  is  unknown  to  our  laws,  and  the  code  is  plain  that 
a  demurrer  assigning  only  such  a  cause  must  he  overruled. 
2  G.  &  H.,  §  50,  p.  77.  The  plaintiff  may,  upon  the  facts 
averred,  be  entitled  to  relief  not  demanded,  hut  that  ques- 
tion cannot  he  made  by  demurrer. 

The  other  question,  that  of  jurisdiction,  w^ill  be  decided 
for  the  appellee.  The  complaint  is  not,  as  it  seems  to  bo 
regarded,  for  a  review.  It  has  not  a  single  essential  char- 
acteristic of  a  complaint  for  review.  It  neither  alleges 
error  of  law  appearmg  in  the  record,  nor  material  new  mat- 
ter  discovered  since  the  rendition  of  the  judgment.  These 
are  the  only  grounds  for  a  review.  2  G*  &  H.  §  587,  p.  280. 
It  is  a  mere  application  to  set  aside  a  default  and  judgment, 
and  to  be  allowed  to  defend.  It  is  not  an  original  suit  which 
may  be  brought,  as  provided  by  statute,  (2  G.  &  H.,  §  9, 
p.  21,)  in  the  Circuit  Court,  where  the  judge  of  the  Com- 
mon Pleas  is  interested,  but  it  is  an  application  which  must 
be  made  to  the  court  which  rendered  the  judgment.  It 
comes,  we  think,  under  the  ninety-ninth  section  of  the  code, 
and  is  summary,  requiring  no  complaint.  The  action  of 
the  court  below  accomplished  the  right  result,  and  the 
judgment  must  therefore  be  affirmed,  with  costs. 

W.  -R.  Harrison  and  W.  S.  Shirley,  for  appellant. 

J.  V.  JHUcheUy  for  appellees.      % 


FATnacs  v.  Nobris. 

pRoxissoBT  Notes. — Ratification. — To  a  suit  upon  a  due  biU,  signed  by 
the  name  of  a  copartnership,  one  of  the  defendants  answered,  under  oath, 
denying  the  execution  of  the  instrument.  Reply,  that  after  the  execution 
of  the  instrument,  the  defendant  ratified  the  act  of  his  partner  in  signing 
it  in  the  copartnership  name. 

Seldf  that  the  reply  was  good,  on  demurrer. 
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Eyidbncb. — CoMPEOMiSE. — ETldonce  hj  the  plainti£f  tending  to  ehow  that 
the  defendant  made  no  objection  to  the  eigdature  when  the  paper  was 
presented  to  him,  and  that  he  offered  to  compromise  the  debt,  was  held  not 
to  be  rendered  inadmissible  by  the  fact  that  the  offer  was  made  in  an 
^  effort  to  compromise  admitted  debts,  on  the  ground  that  defendant  was 
not  able  to  pay  in  full. 

Deiault. — Motion  to  Set  Aside. — Where,  upon  the  application  of  one  of 
seyeral  defendants,  against  whom  judgment  had  been  entered  by  default^ 
the  judgment  was  set  aside  as  to  him,  it  was  held  that  the  judgment  as 
to  the  others  was  not  vacated,  and  that  after  trial  and  judgment  against 
him,  he  could  not  object  that  the  judgment  was  not  joint. 

Sams. — Pbactice. — It  would  be  a  better  practice,  in  such  cases,  to  hold  the 
judgment  subject  to  the  result  of  the  defense. 

APPEAL  from  the  Franklin  Common  Pleas. 

Ray,  J. — The  appellee  obtained  judgment  by  default 
agiiinst  the  appellant  and  one  CnUumy  as  surviving  partners 
of  the  firm  of  Shotip,  CuUunt  ^  Co,  The  suit  v^as  upon  a 
due  bill  signed  in  the  firm  name. 

At  the  same  term  of  court  at  vehich  the  default  and 
judgment  had  been  entered,  Pattison  asked  leave  to  file  a  mo- 
tion to  set  aside  the  default  as  to  him,  and  filed  affidavits  in 
support  of  the  motion.  The  court  sustained  the  motion  of 
Pattison^  and  ordered  the  default  and  judgment  to  be  set 
aside  and  vacated,  ^'and  that  said  defendant  be  permitted  to 
appear  and  plead  herein." 

Pcdtkon  thereupon  filed  an  answ^,  under  oath,  denying 
the  execution  of  the  due-bill,  or  that  any  such  firm  as 
Shoupj  CuUum  ^  Co,  existed  at  the  date  said  due-bill  ^as 
signed.  Reply  in  denial,  and  a  paragraph  averring  subse- 
quent ratification  and  confirmation  of  the  act  of  his  part- 
ner in  giving  the  due  bill.  A  demurrer  was  overruled  to 
the  second  paragraph.  We  see  no  objection  to  this  action 
of  the  court. 

On  the  trial,  there  was  evidence  from  which  an  original 
authority  to  execute  the  due  bill  in  the  firm  name  might  be 
very  fairly  inferred.  Thus,  the  appellee  and  his  son  testify 
that  Pattison  made  no  objection  to  the  execution  when  the 
note  was  exhibited  to  him^  but  offered  to  purchase  it.  It  is 
insisted  that  such  evidence  is  not  admissible^  because  k  is 
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stated  he  was  then  engaged  in  efforts  to  compromise  all  his 
debts.  The  compromise  was  not  of  disputed  debts,  but  of 
admitted  indebtedness,  and  on  the  ground  that  he  was  una- 
ble to  pay  in  full.  If  the  testimony  of  Pattison  and  CuJlum 
was  believed  by  the  court  trying  the  cause,  the  finding 
could  not  be  sustained,  as  any  authority  in  CuUum  to  exe- 
cute the  paper  is  denied  by  both.  But  their  evidence  seems 
to  have  been  disregarded,  and  we  cannot  review  the  action 
of  the  court,  as  it  had  all  the  witnesses  present  before  it. 

It  is  insisted  that  the  final  judgment  is  void,  because  taken 
only  against  Pattison^  whereas  tiie  liability  was  joint.  We 
do  not  regard  the  judgment  by  default  against  OuUum  as 
vacated  by  the  order  of  the  court.  PaUisoi}  only  asked  to 
have  the  judgment  set  aside  as  to  him,  and  he  cannot  now 
complain  of  the  sustaining  of  his  own  motion.  It  would 
have  been  better,  perhaps,  on  PaMisorCs  application,  to  have 
held  the  judgment  subject  to  the  result  of  his  defense,  but 
there  is  no  error,  as  it  stands,  authorizing  a  reversal. 

The  judgment  is  affirmed,  with  costs  and  two  per  cent, 
damages. 

W.  Morrow  J  J2.  M.  Goodwin  and  W*  H.  Hay^  for  appellant. 

X.  Sexton,  for  appellee. 


Jackson  v.  Shahpe's  "  Administrator. 

Nxw  TmiAL — NxwLT  Discoyxbxd  Etidsnck. — A  new  trial  is  rarely,  if 
eTer,  granted  on  the  ground  of  newly  discoTered  eTidence,  where  the 
new  evidence  only  tends  to  impeach  the  credibility  of  witnesses  who 
were  examined  npon  the  trial. 

APPEAL  from  the  Vermillion  Common  Pleas. 
Elliott,  J. — Richxtrd  Potts,  as  administrator  of  Mary  Ann 
Sharpe,  deceased,  sued  Jackson  for  $1,100,  on  an  account  for 
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goods  sold  and  delivered,  and  for  money  loaned  to  him  by 
the  decedent  in  her  lifetime.  Jackson  answered  by  a 
general  denial,  and  also  a  special  paragraph,  in  which  he 
admitted  the  receipt  of  $433,  from  and  on  account  of  the 
decedent,  but  alleged  that  he  had  more  than  repaid  the 
same  in  money,  goods,  provisions,  &c.,  famished  to  and 
purchased  for  her,  and  at  her  request,  leaving  a  balance  due 
him  of  $112  45  ;  an  account  of  which  was  filed  as  a  set-offi 
To  which  the  plaintiff  replied  by  a  denial.  A  trial  by  jury 
resulted  in  a  verdict  for  the  plaintift*  for  $350,  for  which 
judgment  waa  rendered. 

On  the  trial  of  the  cause,  one  Ann  Jones  was  introduced 
as  a  witness  by  the  plaintiff*,  and,  among  other  things,  tes- 
tified that  after  the  death  of  Mrs.  Sharpe^  Jackson  told  her 
that  he  then  had  $600  of  Mrs.  Sharpens  money.  Isaac  Cur- 
giUf  another  witness  for  the  plaintiff',  testified  that  he  had 
a  conversation  with  Jackson^  in  which  he  told  the  latter  that 
people  were  saying  that  Mrs.  Sharpe  was  living  off  of  his 
(Jackson's)  money ;  to  which  Jackson  replied,  "It  is  a  lie; 
I  have  $600  of  her  money  now,  and  will  swear  to  it." 
Jackson  y  who  was  required  by  the  court  to  testify  as  a 
witness,  admitted  the  receipt  of  $433  of  Mrs.  Sharp^s 
money,  but  testified  that  he  had  paid  the  same  in  the  man- 
ner stated  in  his  set-off;  that  on  the  1st  of  Atigusty  1866, 
they  had  a  settlement  of  their  accounts,  in  which  there  was 
found  a  balance  due  him  of  twenty-five  cents,  and  that  he 
afterwards  furnished  her  money,  goods,  provisions,  &c.,  as 
stated  in  his  account,  to  the  amount  of  $112  45,  which 
remained  unpaid.  He  expressly  denied  having  made  the 
statements  to  Ann  Jones  and  Isaac  OurgiUy  sworn  to  by  them. 

Mrs.  Sharpe  died  in  November^  1866,  and  the  judgment 
was  rendered  against  Jackson  at  the  May  term  of  the  court, 
1867.  On  the  5th  of  September,  1867,  Jachon  filed  a 
complaint,  under  section  856  of  the  code,  for  a  new  trial  in 
said  cause.  The  complaint,  after  setting  out  the  proceed- 
ings in  the  cause,  and  the  evidence  given  on  the  trial,  alleges 
that  at  the  time  of  the  trial  he  was  greatly  surprised  by  the 
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evidence  of  Ann  Jones  and  Isaac  CurgiUj  and  did  not  then 
know  of  any  "rebutting  testimony  to  counteract  its  influ- 
ence over  the  jury;  *'  that  their  said  statements  were  utterly 
false,  and  that  after  the  close  of  the  term  at  which  the 
judgment  was  rendered,  he  discovered,  for  the  first  time, 
that  he  could  prove  by  Joseph  Simpson,  James  Sendrixson, 
and  William  French,  as  he  verily  believed,  that  said  Ann 
Jones  and  Isaac  CurgUl,  during  the  summer  of  1866,  agreed 
and  confederated  together  to  injure  him  {Jaclcson)  in  any 
manner  in  their  power,  and  to  swear  falsely  against  him  in 
the  event  of  a  law  suit  in  which  he  should  be  a  party.  The 
complaint  is  sworn  to,  and  is  accompanied  by  the  affidavits 
of  Simpson,  Hendrixson  and  French. 

Simpson  states  in  his  affidavit  that  during  the  summer  of 
1866,  Isaac  CurgiU  requested  the  affiant  to  join  him  in  a  suit 
against  Jaclcson,  and  declared  "that  Jackson  had  sworn 
falsel}'  against  him  in  a  suit  between  them,  and  that'  he 
would  pay  Jackson  in  the  same  coin." 

Hendrixson  swears  that  during  the  summer  of  1866,  "he 
heard  Isaac  CurgiU  say  that  he  intended  to  injure  Jackson, 
and  break  him  up,  somehow  or  another ;  that  Jackson  had 
sworn  falsely  against  him,  and  he  would  pay  him  back  in 
hifl  own  coin." 

French  and  Simpson,  in  a  joint  affidavit,  state  that  during 
the  spring  of  1866,  they  were  at  the  house  of  George  Jones, 
the  husband  of  said  Ann  Jones,  and  in  conversation  said 
Ann  Jones  "declared  that  Jackson  was  getting  her  sister's 
(Mrs.  Sharp^s)  property ;  tliat  she  (Ann)  was  determined  to 
stop  him;  that  she  would  ruin  him  if  she  could,  and  would 
stoop  to  anything  to  accomplish  hpr  purpose;  that  the 
property  should  never  do  him  any  good."  \ 

The  court  sustained  a  demurrer  to  the  complaint,  and^ 
refused  to  grant  a  new  trial,  to  which  Jackson  excepted,  and 
appeals  here. 

We  think  there  was  no  error  in  the  ruling  of  the  court 
below.  The  newly  discovered  evidence  could  have  no 
bearing  on  the  merits  of  the  controversy  between  the  par- 
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ties.  It  would  not  contradict  or  disprove  the  statements  of 
CurgiU  and  Ann  Jones.  ltd  only  object  and  efiect  would  be 
to  impeach  the  credibility  of  those  witnesses.  New  trials 
are  rarely,  if  ever,  granted  for  such  a  purpose.  This  is  the 
general  rule.  Mclntire  v.  You7ig,  6  Blackf.  496 ;  I^Uott  v. 
Adams,  8  id.  103 ;  Porter  v.  The  State,  2  Ind.  435 ;  Bland  v. 
The  State,  id.  608 ;  Fleming  v.  The  State,  11  id.  284 ;  The 
State,  ^c.  V.  Clark,  16  id.  97.  We  see  nothing  in  this  case 
to  make  it  an  exception  to  the  general  rule. 

Judgment  affirmed,  with  costs. 

JB.  E.  and  M.  O.  Bhoads,  for  appellant. 

W.  Egleston  and Harvey,  for  appellee. 
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Hanna  v.  The  Board  of  Commissioneks  of  Putnam  County. 

County  BoAmDS. — AppBALB.^An  appeal  lies  to  the  Circuit  or  Common 
Pleas  Court,  on  behalf  of  any  person  aggrieved,  from  any  decision  of  the 
board  of  commissioners. 

Samb.— The  word  "decisions,"  as  used  in  the  statute  authorising  such  ap- 
peals, (1 0.  &  H.,  2  81,  p.  247,)  was  construed  to  extend  to  all  final  rulings 
of  the  board  upon  any  subject,  except  those  upon  which  the  board  Is 
iuTested  with  a  legislative  power,  in  which  class  of  cases  no  appeal  will 
lie. 

Same. — ^Poob  Farm. — Where  the  county  had  already  purchased  a  farm,  and 
erected  suitable  and  sufficient  buildings  thereon  for  the  use  of  the  poor,  it 
was  held  that  their  legislative  discretion  of  the  board  to  provide  an  asy- 
lum for  the  poor  was  exhausted,  and  that  an  appeal  would  lie  from  an  or- 
der directing  the  purchase  of  another  tract  of  land,  remote  from  the 
former,  for  that  purpose 

APPEAL  from  the  Patnam  Common  Pleas. 

Hat,  J. — ^At  a  special  session,  the  following  order  was 
made  by  the  board  of  commissioners  of  Putnam  county: 

"  Ordered,  that  William  E.  D.  BameU,  WQliam  D.  Smythy 
and  Henry  W.  Banids  he,  and  they  are  hereby,  appointed  a 
committee  to  purchase  the  Exchange  Bank  safe,  provided 
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that  the  same  can  be  purchased  at  reasonable  figures ;  and 
also  land  to  an  amount  not  exceeding  two  hundred  and 
fifly  acres,  provided  that  the  same  can  be  purchased  within 
three  miles  of  the  city  of  GhreeneasUe^  and  provided,  also, 
that  the  purchase  money  of  said  safe  and  land  shall  not 
exceed  |1 5,966  14.  Said  land  to  be  used  for  a  poor  farm, 
and  said  safe  to  be  for  the  use  of  the  county  treasurer,  and 
m^ke  report  in  full  on  Monday  next,  at  11  A.  M." 

A  motion  was  made  by  the  appellant,  a  tax  payer  of  said 
county,  before  said  board,  to  have  said  order  rescinded  and 
set  aside,  on  the  ground  that  the  order  was  made  in  view 
of  the  fact  that  the  treasurer  of  the  county  had  deposited 
the  sum  of  $15,966  14  of  county  funds  in  said  Exchange 
Bankj  and  that  said  bank  had  failed,  and  that  the  sole  pur- 
pose was  to  relieve  said  treasurer,  who  was  one  of  the  com- 
mittee so  appointed,  from  loss,  by  receiving  from  said  bank, 
at  an  extravagant  and  unreasonable  price,  both  the  safe 
mentioned  in  said  order  and  two  hundred  and  fifty  acres  of 
land,  owned  by  said  bank,  when  said  county  already  owned 
a  poor  farm,  with  proper  buildings  erected  thereon,  amply 
sufiicient  for  all  purposes ;  that  one  of  the  members  of  the 
board  of  commissioners  was  the  father  of  said  treasurer 
and^  a  surety  on  his  ofilcial  bond,  and  that  the  order  could 
not  have  been  passed  except  upon  his  vote  therefor. 

The  mbtion  was  overruled,  and  an  appeal  taken  to  the 
Court  of  Common  Pleas  of  Putnam  county,  where,  on 
motion,  the  appeal  was  dismissed  for  want  of  jurisdiction. 
It  is  provided  by  "  an  act  for  the  relief  of  the  poor,"  (1  G. 
k  H.,  §  25,  p.  493,)  that  "it  shall  be  lawful  for  the  board  of 
county  commissioners,  in  the  several  counties  of  this  State, 
whenever  they  may  deem  it  advisable,  to  purchase  a  tract 
of  land  in  the  name  of  their  respective  counties,  and 
thereon  to  build,  establish  and  organize  an  asylum  for  the 
poor."  This  act  was  approved  June  9, 1852.  By  section 
81  of  the  "act  providing  for  the  organization  of  county 
boards,  and  prescribing  some  of  their  powers  and  duties," 
approved  June  17, 1862,  (1  G.  4;  H.  247,)  it  is  declared  that 
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^^from  all  decisions  of  such  conmiissioners  there  shall  bo- 
allowed  an  appeal  to  the  circuit  or  common  pleas  court  by 
any  person  aggrieved/' 

It  will  be  observed  that  while  the  act  does  hot,  in  terms, 
purport  to  prescribe  all  the  powers  possessed  by  the  board 
of  county  commissioners,  it  does,  in  express  words,  author- 
ize an  appeal  from  all  decisions  they  may  make.  The  right 
of  appeal  is  not  limited  to  the  decisions  made  by  virtue  of 
that  act,  but  is  expressly  extended  to  all  decisions ;  and  when, 
therefore,  jurisdiction  already  existed,  or  a  new  power  was 
conferred  by  a  subsequent  statute,  unless  in  the  act  granting 
the  power  an  appeal  is  denied,  the  decision  is  subject  to 
review  in  a  higher  court.  It  is  true,  that  in  Allen  v.  Sos- 
tetter^  16  Ind.  15,  a  diflerent  opinion  .was  expressed,  bat 
that  case  was  decided  upon  the  authority  of  French  v. 
Lighty,  9  Ind.  475.  The  latter  case  simply  discussed  the 
right  of  appeal  from  the  circuit  to  this  court  in  a  special 
proceeding  for  the  contest  of  an  election,  and  the  decision 
turned  upon  the  language  of  the  law  authorizing  appeals 
from  the  Common  Pleas  and  Circuit  Courts  to  the  Supreme 
Court.  The  decision  in  French  v.  Ligkty  may  have  been 
very  good  law,  but  it  furnished  no  support  for  the  ruling  in 
AUen  V.  Hostetter,  and  we  do  not  agree  in  the  result  there 
reached.  Because  appeals  are  only  authorized  from  the 
Circuit  Court  to  the  Supreme  Court  in  civil  and  criminal 
cases,  and  as  a  contest  of  an  election  is  neither  a  civil  or 
criminal  proceeding,  and  there  is  no  appeal,  according  to 
the  ruling  in  French  v.  Lighiy^  it  does  not  follow,  although 
it  was  so  assumed  in  Allen  v.  Hostetter^  that  when  a  board 
of  county  conmiissioners  decide  an  act  of  the  legislature 
unconstitutional,  no  appeal  can  be  taken  to  the  Circuit 
Court,  when  such  appeal  is  authorized  from  all  decisions. 

The  boards  of  county  commissioners  are,  for  certain  pur- 
poses, judicial  tribunals.  As  such,  they  have  been  often 
recognized,  both  under  the  former  constitution  and  the 
present  one.  The  State  v.  Conner,  5  Blackf.  825 ;  id.  462 ; 
Ehode  V.  DaviSy  2  Ind.  68 ;  Bdard  of  Commissioners  v.  WrighJt^ 
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22  Ind.  187.  But  they  are  something  more  than  a  court. 
The  law  for  their  organization  declares  them  to  be  "a  body 
corporate  and  politic."  Powers  are  conferred  upon  them, 
legislative  in  their  nature,  and  the  exercise  of  these  powers 
involves  a  lawmaking  discretion.  From  the  exercise  •of 
these  powers  no  appeal  would  lie,  for  no  court  or  jury  is 
authorized  to  exercise  legislative  functions.  The  exercise  of 
such  powers  is  not  included  in  the  word  "decisions."  The 
language  authorizing  an  appeal  is'comprehensive,  and  was 
undoubtedly  intended  to  include  all  action  of  the  commis- 
sioners not  strictly  within  the  limit  of  the  local  legislative 
power  conferred  by  statute.  For  the  purpose  of  authoriz- 
ing an  appeal,  the  word  "decisions"  will  be  applied  to 
every  ruling,  final  in  its  nature,  upon  any  subject  upon 
which  the  board  of  bounty  commissioners  are  not  author- 
ized to  take  legislative  action.  "Where  they  are  thus  author- 
ized, an  appeal  will  not  lie. 

We  have  recognized  the  right  of  appeal  where  the  com- 
missioners had  authorized  the  issue  of  county  bonds  to  pay 
bounties,  but  at  the  time  such  orders  were  passed  the  com- 
missioners had  no  legislative  power  conferred  by  statute  to 
act,  and  the  question  presented  was  as  to  the  power  of  the 
legislature  to  confirm  their  action. 

The  question  now  presented  is,  whether  the  commission- 
ers of  Putnam  county  had  such  legislative  discretion  as 
authorized  them  to  order  the  purchase  of  a  farm  for  the 
occupancy  and  benefit  of  the  poor,  when  a  location  and 
building  amply  sufficient  fqr  all  their  wants  was  already 
owned  by  the  county.  The  law  provides  for  the  purchase 
of  a  "tract  of  land"  as  an^ylum  for  the  poor.  Does  this 
authorize  the  purchase  of  two  distinct  tracts  of  land,  miles 
apart,  for  this  purpose?  Are  two  distinct  establishments 
to  be  put  in  operation  in  one  county,  for  the  accomplish- 
ment of  one  purpose?  and  if  so,  why  not  three,  or,  indeed, 
is  there  any  limit  to  the  exercise  of  the  legislative  discre- 
tion of  the  county  commissioners?  We  must  conclude 
that  when  the  board  have  acted  and  provided  a  farm  for 
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the  occupancy  of  the  poor  of  the  county,  that  their  le^- 
lative  power  on  that  subject  is  exhausted.  Their  determin- 
ation is  no  longer  within  the  line  of  legislative  discretion, 
but  is  subject  to  a  review  and  reversal  by  the  courts. 

The  Court  of  Common  Pleas  should  have  overruled  the 
motion  to  dismiss  the  appeal,  and  should  have  determined 
whether  the  action  of  the  county  commissioners  was  within 
the  authority  confided  to  them  by  the  statute. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

J.  E.  McDonaldy  A.  L.  Boachej  D.  Sheeks,  J.  Manna  and 
F.  KnefleTy  for  appellant. 

D.  E.  WUliamson  and  A.  Daggyy  for  appellee. 


Ruby  v.  Ruby. 

Divorce. — A  linsband,  eoneeiTing  that  his  marriage  was  forbidden  by  the 
diTino  law,  because  a  former  husband  of  the  wife,  fh>ni  whom  she  had  been 
diTorced,  was  stiU  liTing,  the  parties  agreed  to  a  separation,  but,  after 
the  separation,  the  husband  entreated  the  wife  to  live  with  him  again. 
Tho  wife,  having  afterwards  filed  a  petition  against  him  for  a  dirorce, 
upon  the  ground  that  this  conduct  on  his  part  constituted  "cruel  treat- 
ment," within  the  statute, 

Ueld^  that  it  did  not  constitute  cruel  treatment. 

Eeldj  also,  that  the  facts  would  not  justify  a  diToree  under  the  discretionary 
authority  conferred  upon  the  courts  by  the  statute. 

Same. — It  is  only  in  a  very  clear  case  that  the  Supreme  Court  will  reverse 
a  judgment  refusing  a  diyorce,  where  the  application  was  to  the  diser^ 
tion  of  the  court  below. 

APPEAL  from  the  Tippecanoe  Common  Pleas. 

Elliott,  J. — ^Petition  by  Sarah  J.  Buby  against  John  O. 
Baby  for  divorce.  The  petition  was  filed  on  the  2d  day  of  Cfc- 
tobcTy  1866,  and  showed  that  the  parties  were  married  on  the 
22d  of  October,  1865,  and  lived  together  until  the  26th  of  Juty) 
1866,  when,  under  a  written  agreement,  they  sepftT^tec^  hy 
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mutual  consent  The  agreement  of  separation  states  that 
said  Sarah  J.  had  been  previously  married  to  one  Clinton 
Taylor,  who  is  still  living,  but  that  she  was  legally  divorced 
from  him,  because  of  his  abandonment  of  her,  before  her 
marriage  with  Bjiby.  But  that,  notwithstanding  said 
divorce,  these  parties  have  satisfied  themselves  that  their 
marriage  is  forbidden  by  the  divine  law,  because  of  the  fact 
that  her  former  husband  is  still  Uviug,  and  neither  of  them 
being  willing  to  live  with  the  other  in  violation  of  the 
divine  law,  they  agree,  for  that  reason,  and  that  alone,  to 
separate;  said  John  leaving  their  residence  with  the  inten- 
tion of  abandoning  the  petitioner. 

It  is  alleged  in  the  petition  that  the  defendant,  prior  to 
the  separation,  insisted  upon  the  views  expressed  in  the 
articles  of  separation,  and  referred  to  texts  of  scripture  to 
prove  his  position;  that,  believing  him  in  earnest,  she  was 
unwilling  to  live  with  him  while  he  entertained  the  opinion 
that  they  were  living  in  adultery,  and  cannot  now  consent 
to  live  with  him  again,  although  he  has  been  importuning 
her  by  letter  to  do  so.  She  denominates  his  conduct  in  the 
matter  as  ^'ill  usage,"  and  for  that,  and  on  account  of  his 
abandonment,  prays  a  divorce. 

In  his  answer,  the  defendant  admits  that  he  signed  the 
articles  of  separation,  but  says  he  did  it  with  '^  great  reluct- 
ance, and  much  against  his  own  conscience  and  better 
judgment,  in  the  hope  that  a  temporary  submission  to  her 
will  and  earnest  desire  for  a  separation"  would  result  in  a 
happy  reunion,  and  though  he  had  been  disappointed,  he 
BtUl  hoped  for  that  result,  and  therefore  opposed  a  divorce. 

Ou  the  hearing,  the  court  refused  to  grant  a  divorce. 
Motion  for  a  new  trial  overruled,  and  judgment,  taxing  the 
defendant  with  the  costs.    The  petitioner  appeals. 

The  evidence  contains  an  admission  of  the  parties  that 
the  opinion  that  they  were  living  in  adultery  by  the  divine 
law  was  the  only  difficulty,  and  that  the  defendant,  about 
two  weeks  after  their  separation,  attempted  to  efiect  a 
reconcilialion,  and  had  continued  his  endeavors  for  that 
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purpose  up  to  the  trial.  No  cause  for  divorce  is  shown, 
either  in  the  petition  or  by  the  evidence. 

It  could  not  be  granted  for  abandonment,  which,  under 
the  statute,  must  have  been  for  at  least  one  year,  while  the 
petition  was  filed  in  less  than  ten  months  after  the  separa- 
tion. Besides,  the  appellant  admitted,  on  the  trial,  that  the 
defendant  was  anxious  to  live  with  her,  and  to  that  end  had 
used  every  effort  in  his  power  to  produce  a  reconciliation, 
from  about  two  weeks  after  they  separated. 

The  appellant's  counsel  argues  that  a  divorce  should  have 
been  granted  on  the  ground  of  "  cruel  treatment."  The 
claim  is  based  on  the  evidence  of  the  appellant's  daughter, 
who  was  living  with  the  parties  at  the  time  of  the  separa- 
tion. She  testified  that  a  few  days  before  the  separation, 
the  defendant  handed  her  a  paper  containing  a  reference  to 
a  number  of  texts  of  scripture,  and  asked  her  if  her  mother 
had  not  spoken  to  her  about  the  matter,  and,  on  being 
answered  in  the  negative,  said  he  thought  her  mother  was 
too  good  a  woman  to  live  in  that  way,  and  asked  the  wit- 
ness to  read  the  scriptures  referred  to,  and  see  what  she 
(the  witness)  thought  of  the  matter. 

Our  statute  of  divorce  is  an  exceedingly  liberal  one,  and 
neither  justice  nor  sound  public  policy  requires  that  the 
courts,  in  construing  it,  should  go  beyond  its  letter  and 
spirit  to  bring  a  case  within  it  provisions.  It  authorizes  a 
divorce  for  "cruel  treatment  of  either  pai-ty  by  the  other." 
Here  the  complaint  does  not,  in  terms,  or  otherwise,  charge 
the  defendant  with  "  cruel  treatment."  It  refers  to  their 
separation  because  of  the  opinion  entertained  that  her  sec- 
ond marriage  was  in  violation  of  divine  law,  and  his  subse- 
quent importunities  to  live  with  her,  and  calls  it  "  ill  usage.'* 
This,  we  think,  is  not  "  cruel  treatment,"  within  either  the 
letter  or  spirit  of  the  statute.  And  the  evidence  in  this 
respect  falls  quite  as  far  short  as  the  allegations  of  the 
petition.  Nor  do  we  see  anything  in  the  case  to  justify  a 
divorce  under  the  clause  giving  to  the  courts  a  discretionary 
power  to  grant  divorces  for  other  than  the  enumerated 
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causes,  when  the  court  shall  deem  it  proper  that  a  divorce 
should  be  granted. 

Cases  may  frequently  arise,  presenting  causes  for  divorce 
not  enumerated  in  the  statute,  in  which  justice  and  public 
policy  would  alike  justify  the  courts  in  granting  them, 
under  the  discretion  conferred  by  the  statute. 

It  was  held  in  Riiter  v.  Bitter^  5  Blackf.  81,  under  a  pro- 
vision of  the  code  of  1831,  substantially  the  same  as  that 
under  consideration,  that  this  discretionary  power  must  be 
exercised  in  a  souud  and  legal  manner,  so  as  to  conduce  to 
domestic  harmony,  and  the  peace  and  morality  of  society, 
and  that  the  action  of  the  lower  court  in  such  cases  is  sub- 
ject to  revision  by  this  court. 

The  contract  of  marriage  imposes  obligations  of  the 
highest  legal  and  moral  character,  and  should  not  be 
annulled  or  disturbed  for  slight  or  trivial  causes;  and 
whilst  this  court  may  exercise  a  supervisory  control  in  such 
cases  over  the  action  of  the  lower  courts,  in  cases  clearly 
requiring  it,  still,  where  a  divorce  for  such  a  cause  has 
been  refused,  it  should  be  a  very  clear  case  of  an  improper 
exercise  of  that  power,  to  justify  this  court  in  reversing  the 
judgment  of  the  lower  court.  This  record  does  not  present 
Buch  a  case,  and  the  judgment  must  therefore  bo  affirmed. 

The  judgment  is  affirmed,  with  costs* 

T.  M.  La  JRuey  for  appellant 

G»  O.  and  A.  0.  Behrriy  for  appellee. 


Wood  and  Others  v^  Ostkah  and  Others. 
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RsYiTOftw — ^P&ACTiCE. — Where  a  biU  in  chancery  was  pending  at  the  time  of 
the  adoption  of  the  code  of  practice,  and  afterwards  the  death  of  the 
plaintiff  was  suggested,  and  a  si^plemental  complaint  filed  in  the  name 
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of  the  personal  representatiyes  and  heirs,  it  was  held  that  a  new  summons 
for  the  defendants  was  not  necessary. 

Plkadinq. — ^Where  in  a  complaint  to  enforce  a  trust  by  the  executors  and 
deyisees  under  a  will,  some  of  them  were  expressly  named  as  plaintifis, 
and  reference  was  made  to  a  copy  of  the  will  annexed  for  the  names  of 
1  the  others,  and  it  was  alleged  that  the  suit  was  prosecuted  by  all  of  them, 
it  was  held  that  an  objection  that  the  plaintiffs  were  not  named  was  not 
tenable. 

Code— Effect  or  on  Pshdinq  Casibs. — Where  in  a  chancery  suit  pending 
at  the  adoption  of  the  code,  the  prayer  of  the  bill  was  sufficient  to  author- 
ize a  certain  judgment  under  the  then  practice,  the  code  did  not  change 
the  rule  as  to  such  cases,  or  require  any  remodeling  of  the  pleadings. 

Pkactioe. — ^Equitable  Assets. — Suit  in  chancery,  begun  before  the  code, 
to  enforce  a  trust  in  lands  purchased  with  the  money  of  the  plaintiff,  and 
to  recoTer  certain  other  moneys,  the  proceeds  of  other  lands  held  under 
the  same  trust,  and  sold  to  innocent  purchasers.  The  bill  alleged  that  the 
defendant  had  fraudulently  conToyed  certain  real  estate  of  his  own  to  a 
co-defendant,  to  avoid  tJie  payment  of  his  debts.  The  suit  was  tried 
after  the  code  took  effect,  and  a  Judgment  rendered  for  the  reooyery  of 
certain  lands,  for  a  certain  sum  in  money,  and  that  certain  other  lands 
had  been  fraudulently  conyeyed,  and  that  they  be  subjected  to  the  pay- 
ment of  the  money  judgment. 

Meldj  that  as  the  suit  was  tried  after  the  code  took  effect,  its  proyisions  goy- 
erned  the  character  of  the  Judgment,  and  under  section  72,  the  judgment 
subjecting  the  lands  fraudulently  conyeyed  was  correct. 

Pbacticb  — Rbtivoe. — Where,  upon  the  death  of  the  plaintiff,  leaye  was 
granted  to  his  personal  representatiyes*  to  prosecute  the  suit,  and  to  file  a 
supplemental  complaint,  and  such  a  complaint  was  filed  in  the  name  of 
the  executors  and  of  the  heirs  and  deyisees,  it  was  held  that  an  objection 
that  the  leave  did  not  extend  to  the  heirs  and  deyisees  came  too  late  in 
the  Supreme  Court 

Evidence. — Parties. — In  a  suit  to  subject  lands  alleged  to  have  been 
fraudulently  conveyed,  it  appeared  that  one  parcel  of  the  land  had  been  con- 
veyed to  a  person  not  a  party  to  the  suit.  On  the  trial,  the  defendant 
offered  to  prove  that  that  person  had  paid  full  value  for  the  tract  sold  to 
him. 

Jleldj  that  as  the  person  holding  the  land  was  not  a  party  defendant,  the 
judgment  could  not  affect  his  interest,  and  hence  the  evidence  was  not 
pertinent  to  any  issue  in  the  case. 

Ueldj  also,  that  as  the  controversy  between  the  parties  to  the  action  could 
be  determined  without  him,  he  was  not  a  necessary  party. 

Ikstbuctioxs. — Where  an  instruction  was  correct  in  itself,  but  was  not  suffi- 
ciently guarded  to  prevent  a  possible  misapplication  by  the  jury,  the  court 
looked  at  the  whole  evidence  upon  the  point,  and  there  being  no  reason  to 
doubt  the  correctness  of  the  finding,  it  was  held  that  there  was  no  error. 

Imtebbooato&ies  to  Jubt. — ^Where  the  defendants  asked  the  court  to 
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inatmet  the  jury,  ''in  the  event  that  they  found  for  the  plaintiffs/'  to 
answer  certain  interrogatories,  it  was  held  that  tho  instruction  was  cor- 
rectly refused. 
Estoppel. — Pleadutg. — An  estoppel  inpaU  must  be  pleaded.    ETidence  of 
such  a  defense  cannot  be  offered  under  the  general  denial. 

V  APPEAL  from  the  Vigo  Circmt  Oowt. 

7baz£B,  C.  J.i — ^This  cause  was  instituted  in  1846,  under 
the  old  practice.  It  was  a  bill  in  chancery.  In  October^ 
1860,  the  death  of  both  complainants  was  suggested,  and 
leave  given  to  file  a  supplemental  complaint  by  their  per- 
sonal representatives.  This  was,  without  objection,  imme- 
diately filed,  not  in  the  names  only  of  the  executors  and 
administrators  of  the  deceased,  but  also  in  the  names  of 
legatees,  devisees  and  successors  in  interest  of  the  original 
plaintifis,  who  had,  by  descent  or  devise,  become  the  owners 
of  whatever  estate  the  original  plaintiffs  had  in  the  subject 
matter  involved  in  the  controversy.  One  of  the  defendants, 
John  W.  Hitchcocky  had  been  originally  summoned,  but  he 
had  never  appeared.  ISo  notice  of  the  supplemental  com- 
plaint was  given  to  himj  or  to  any  of  the  defendants,  by  sum- 
mons or  otherwise.  Another  defendant  was  an  infant,  who 
had  been  originally  summoned,  and  appeared  by  guardian 
ad  litem.  It  is  claimed  that,  as  to  these  defendants,  there 
was  error  in  proceeding  with  the  cause,  because  they  were 
not  sunamoned  or  notified  of  the  supplemental  complaint 
And  it  is  claimed  that  such  was  the  chancery  practice,  and 
that  the  code  has  made  no  change  in  that  respect. 

Where  an  amended  or  supplemental  bill  was  filed,  we  do 
not  understand  that  the  chancery  practice  required  that 
defendants,  who  had  made  default  to  the  original  bill, 
should  be  subpoenaed  to  answer  the  supplemental  bill. 
It  was  only  those  who  were  not  in  default,  and  who  had 
answered  the  original  bill,  that  were  entitled  to  notice  of  an 
amended  or  supplemental  bill.  Smith's  Ch.  809  et  seq. 
But  where  the  complainant  had  died  and  a  bill  of  revivor 
had  been  filed,  a  subpoena  was  necessary  to  all  the  defend- 
ants, because  the  death  abated  the  suit.    But  under  the 
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code,  it  does  not  abate,  and  therefore  no  new  summons  is 
necessary,  and  would  be  a  needless  formality.  2  Q-.  &  H., 
§§  21,  786,  pp.  51,  332.  By  the  latter  section,  it  is  enacted 
that  a  new  party,  introduced  as  the  representative  or  suc- 
cessor of  a  former  partj',  must  be  summoned,  unless  he 
appears  voluntarily.    Expre&sia  unites  est  cxclusio  olterius. 

The  original  bill  was  against  John  W,  Hitchcock  and  Mar- 
cus Hitchcock^  by  Thomas  H.  Hubbard  and  31ary  E.  Ostram, 
executrix  of  John  H.  Ostram,  deceased,  and  alleged  that  in 
1835,  between  said  John  W.  and  Ostram,  deceased,  it  was 
agreed  that  Ostram  should  furnish  money  to  John  W.  for 
the  purpose  of  buying  lots  in  Terre  Haute  and  lands  near 
by,  in  their  joint  names  and  for  their  joint  benefit;  John  W, 
to  repay  half  the  money  so  advanced  and  secure  it  by 
mortgage  on  his  half  of  the  real  estate  so  purchased,  and 
to  charge  nothing  for  his  time  and  expenses  in  pur- 
chasing; that  in  1835,  Os^ramaccordingly  advanced  §2,200; 
that  in  March,  1836,  Hubbard  was,  by  agreement,  admitted 
to  share  in  the  venture,  from  the  beginning,  by  paying 
$1,071  67,  after  which  he  and  Ostram  were  to  furnish  the 
money,  Hitchcock  to  purchase  as  before,  and  repay  one-third 
of  the  money;  that  they  subsequently  advanced  $3,115  50; 
that  Hitchcock  fraudulently  took  the  titles  in  his  own  name ; 
that  amongst  the  purchases  were  two  lots  in  EvansviUe,  for 
$2,200,  instead  of  certain  lands  near  Terre  Haute,  as  agreed; 
that  in  1836,  Hubbard  and  Ostram  demanded  deeds  for  two- 
thirds  of  the  lands,  and  a  mortgage  to  secure  one-third  of 
the  money  advanced;  that  Hitehcock  failed  to  comply  with 
the  demand,  and  is  wholly  insolvent;  that  he  has  made  a 
voluntary  conveyance  of  the  real  estate,  and  of  all  his  own 
propertj",  real  and  personal,  to  his  father,  Marcus,  in  secret 
trust  for  his  own  use ;  Marcus  having  full  notice,  and  having 
taken  the  conveyance  to  enable  John  W.  to  defraud  the 
complainants;  that  Marcus  had  sold  one  of  the  lots  pur- 
chased on  joint  account  to  an  innocent  purchaser,  and 
received  the  purchase  money ;  that  he  still  holds  lots  63  and 
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250,  in  Terre  Haute^  and  some  of  the  lands  purchased  by 
John  W.  under  the  contract. 

The  complainants  alleged  that  they  were  ignorant  as  to 
what  other  lands,  besides  the  lots  in  Tbrc-ETaw^e  mentioned, 
had  been  purchased  on  joint  account.  They  prayed  a  full 
discovery  touching  the  matters,  and«for  general  relief.  John 
W.  was  defaulted,  and  Marcus  answered  under  oath,  in  1847. 
Pending  exceptions  to  his  answer,  he  died,  and  a  bill  of  re- 
vivor and  supplement  was  filed,  making  his  heirs  at  law 
defendants,  and  process  ordered.  The  heirs  of  Marcus^ 
except  John  TT.,  answered.  After  the  code  took  eftect,  the 
cause  was  put  at  issue  by  a  reply.  But  in  1855,  the  death 
of  one  of  the  heirs  of  Marcus  was  suggested,  and  his  heir 
at  law,  EVUn  C,  an  infant,  was  made  a  defendant,  and  duly 
brought  in  by  publication  of  notice,  and  a  guardian  ad  litem 
was  appointed  and  answered  for  her. 

In  1860,  the  death  of  both  plaintiffs  was  suggested,  and 
the  proceedings  followed  which  are  stated  in  the  com- 
mencement of  this  opinion.  It  is  claimed  that  the  new 
plaintiffs,  who  then  came  in,  are  not  named  in  the  sup* 
plemental  complaint  then  filed  by  them.  There  is,  how- 
ever, nothing  in  this.  Some  of  them  are  expressly  named 
as  plaintiffs,  and  all  the  rest  are  named  in  the  will,  a  copy 
of  which  w^as  annexed  to  the  pleading,  and  reference  made 
thereto  for  their  names,  it*  being  alleged  that  the  suit  is 
prosecuted  by  them.  The  objection  is  entirely  one  of  form, 
and  is  not  good  under  our  practice,  even  upon  demurrer, 
much  less  on  error.  In  the  complaint  filed  by  them,  they 
merely  show  their  right,  and  allege  that  since  the  original 
bill  was  filed  they  have  discovered  certain  facts  which  then 
existed  but  were  not  known.  The  evidence  is  before  us. 
The  jury  found  that  the  plaintiffs  were  entitled  to  recover 
two-Uiirds  of  certain  specified  tracts  or  lots  of  real  estate ; 
that  the  plaintifts  recover  of  John  W.  Hitchcock  $18,016  66; 
that  tlio  conveyances  by  him  to  his  father  were  fraudulent, 
as  against  the  plaintiffs,  and  that  the  lands  thereby  conveyed, 
except  those  recovered,  ought  to  be  subjected  to  execution. 
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There  was  judgment  accordingly.  Every  question  was 
saved  by  a  motion  for  a  new  trial. 

Quite  a  number  of  questions  are  presented,  in  addition  to 
the  one  already  disposed  of,  all  of  which  we  will  consider 
in  their  order. 

It  is  contended  that.under  the  prayer  for  discovery,  for 
the  cancellation  of  the  conveyances  to  Marcus  Hitchcock^ 
and  for  general  relief,  no  judgment  or  decree  for  money 
could  properly  be  rendered  against  John  W.  Hitchcockj  who 
made  default,  because  the  code  provides  that  where  there  is 
no  answer,  the  relief  granted  cannot  exceed  that  which  is 
demanded  in  the  complaint.  Section  380.  If  this  position 
is  tenable,  the  judgment  against  the  other  defendants,  it  ia 
urged,  is  erroneous,  because,  to  subject  the  lands  in  their 
hands  to  the  satisfaction  of  a  money  judgment,  itself  erro- 
neous, would  be  error  as  to  them. 

Under  the  chancery  practice  prevailing  when  the  origi- 
nal bill  was  filed,  the  prayer  was  broad  enough  to  warrant 
the  relief  which  was  granted.  Did  the  code,  as  applied  to 
pleadings  filed  .in  cases  pending  when  it  took  effect,  make 
that  bad  or  insufficient  which  was  good  and  sufficient  before, 
and  render  it  necessary  that  parties  should  in  any  case 
pending  go  back  and  remodel  such  pleadings,  so  as  to  make 
them  conform  to  the  code  ?  It  is  very  clear  that  such  was 
not  the  intention,  but  exactly-  the  contrary.  2  G.  &  H.,  § 
799,  p.  336.  We  think,  therefore,  that  there  was  no  error 
in  the  pai*ticular  alluded  to. 

It  is  also  urged  that  the  claim  against  John  TF.  Hitchcock 
for  money  advanced,  and  converted  to  his  own  use,  was  a 
legal  claim,  and  that  until  it  was  reduced  to  judgment  there 
could  be  no  proceedings  justified  of  an  equitable  character, 
to  subject  property  held  by  others  to  its  satisfaction,  and 
hence  that  such  equitable  relief  in  this  case  was  erroneous. 

We  are  of  opinion  that  in  chancery  the  whole  case  was 
within  the  jurisdiction  of  the  court  under  the  old  practice, 
to  grant  full  relief,  under  the  facts  stated  in  the  original 
bill.    Bat  we  need  not  discuss  that  question.    The  code. 
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section  72,  in  force  when  the  case  was  tried,  and  which 
governed  the  court  as  to  the  nature  of  the  judgment  (§  799), 
pnts  this  question  beyond  all  doubt,  as  it  seems  to  us. 

It  is  also  urged  that  inasmuch  as  upon  the  death  of  the 
original  plaintifis,  leave  was  only  asked  and  granted  to  con- 
tinue t^e  cause  in  the  names  of  their  personal  representa- 
tives, the  other  parties,  who  joined  with  them  in  the  supple- 
mental complaint  then  filed,  never  had  leave  to  become 
parties,  and  hence  that  it  was  error  to  grant  them  any  relief. 
This  objection  comes  too  late.  It  was  not  made  below,  and 
it  is  too  technical  to  be  first  made  in  this  court.  If  it  had 
been  made  in  the  court  below,  it  could  have  been  readily 
avoided  by  obtaining  formal  leave  expressly  of  record, 
which,  upon  a  showing  of  their  interest,  it  would  have  been 
error  to  refuse,  under  the  twenty -first  section  of  the  code, 
and  the  question,  therefore,  falls  peculiarly  within  that  class 
which,  by  the  repeated  decisions  of  this  court,  under  the 
code,  it  has  been  held  will  not  be  listened  to  here,  unless  first 
presented  to  the  court  below. 

Upon  the  trial,  it  appeared  that  one  of  the  tracts  of  land 
conveyed  by  John  W.  Hitchcock  to  his  father  had  been  con- 
veyed by  the  latter  to  one  Deming.  It  was  sought  to  sub- 
ject this  land  to  the  payment  of  the  money  judgment  which 
the  plaintiffs  claimed  and  obtained  against  John  W.  Hitchcock. 
Deming  was  offered  as  a  witness  to  prove  that  he  had 
paid  the  full  value  of  the  land  by  the  satisfaction  of  mort- 
gages thereon,  existing  prior  to  the  conveyance  by  John 
W.  Hitchcock  to  Marcus.  The  evidence  was  rejected,  and 
the  appellants  claim  that  this  was  error.  . 

There  was  no  issue  to  which  the  evidence  offered  would 
have  been  pertinent.  Deming  was  not  a  party  to  the  suit, 
and  therefore  the  decree  against  the  land,  which  was  sought 
and  obtained^  could  not  bind  him  or  affect  his  title.  The 
only  question  upon  which  the  evidence  offered  bore,  could 
not  possibly  have  been  determined  in  the  suit,  and  it  seems 
to  follow  that  the  court  was  correct  in  rejecting  it. 

It  is  undoubtedly  true,  as  argued  for  the  appellants,  that 
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in  order  to  a  complete  determiuation  of  the  qaestion  as  to 
tbe  liability  of  the  tract  of  land  conveyed  to  Deming^  he 
was  a  necessary  party.  But  the  controversy  between  the 
parties  before  the  court  could  bo  determined  without  him, 
and,  as  we  have  seen,  his  righto  could  not  be  aiFected 
by  that  determination.  It  follows,  therefore,  in  view  of  the 
express  provisions  of  the  twenty-second  section  of  the 
code,  that  he  was  not  a  necessary  party  to  the  suit.  So  far  as 
the  defendants  were  affected  by  the  decree  against  that  tract 
of  land,  there  was  no  error  in  it ;  and  if,  as  to  Demingy  it 
was  erroneous,  or  void,  he,  and  not  they,  can  call  it  in 
question.  As  to  them,  the  only  appellants  here,  that  part 
of  the  decree  is,  at  worst,  merely  harmless.  It  purports 
to  make  Deming^s  property  liable  to  execution  to  satisfy  a 
judgment  which  should  be  levied  altogether  out  of  their 
own,  and,  if  it  had  any  force  as  against  him  it  is  impossible 
to  see  how  the  appellants  could  be  injured  by  it. 

The  sworn  answer  of  Marcus  Hitchcock  was  put  in  evi- 
dence by  the  plaintifis,  and  the  court  instructed  the  jury 
that  "  an  answer  sworn  to  requires  no  more  evidence  to 
disprove  than  one  not  sworn  to,  and  the  cause  is  to  be  tried 
under  existing  laws."  This  instruction,  admitted  to  be 
correct  as  an  abstract  proposition,  was,  it  is  claimed,  erro- 
neous in  this  case,  for  the  reason  that  its  effect  was  neces- 
sarily to  lead  the  jury  to  disregard  as  evidence  any  part  of 
the  answer  which  tended  to  support  the  defense.  Such  an 
effect  upon  the  jury  could  only  result  from  a  misapprehen- 
sion which  we  cannot  assume  existed.  The  instruction 
related  to  the  answer  as  a  pleading,  and  not  as  an  instru- 
ment of  evidence;  it  was  pertinent  to  the  case  because  the 
answer  was  sworn  to,  and  though  it  might,  possibly,  have 
been  misapprehended  and  misapplied  by  the  jury  to  the 
answer,  as  evidence  offered  by  the  plaintiffi,  yet  there  is 
nothing  in  the  ease  to  justify  the  belief  that  the  jury  did,  in 
fact,  misapply  it.  Indeed,  in  the  only  particular  in  which 
the  answer  tended,  and  in  that  respect  it  did  but  slightly,  to 
support  the  defense,  the  bona  fdes  of  the  purchase  by  Jtfor- 
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cusy  the  evidence  is  so  overwhelmingly  in  favor  of  the  plain- 
tifis  as  to  leave  no  question  as  to  the  correctness  of  the 
finding  upon  that  point  The  court  should  have  better 
guarded  the  instruction  against  its  application  to  the  answer 
as  evidence,  and  if  the  whole  evidence  left  any  reason  to 
doubt  the  correctness  of  the  finding  upon  the  point  in  ref- 
erence to  which  it  was  liable  to  mislead,  the  question  before 
US  would  be  a  difierent  one. 

The  appellants  asked  that  the  jury  bo  required  to  respond 
to  certain  interrogatories,  "in  the  event  that  they  should 
find  for  the  plaintiff/'  This  was  refused,  aud  we  think 
correctly.  Whether  or  not  interrogatories  shall  be  answered, 
must,  under  the  statute,  depend  solely  upon  the  fact  that  a 
general  verdict  shall  be  found,  without  reference  to  the 
question  as  to  who  shall  succeed  in  obtaining  the  general 
verdict.  2  G.  &  H.,  §  836,  p.  205.  The  party  asking 
such  interrogatories  must  suffer  the  legal  consequences  of 
the  findings  thereon,  if  the  general  verdict  be  in  his  favor, 
as  well  as  claim  the  advantages  thereof  in  case  the  general 
verdict  be  against  him.  If  a  figure  of  speech  may  be 
allowed,  this  weapon  must  have  not  only  two  edges,  but 
also  a  hilt  for  each  of  the  parties. 

Evidence  was  offered  by  the  appellants,  and  rejected  by 
the  court,  to  the  effect  that  in  1849,  after  the  filing  of  the 
original  bill  and  Marcus*  answer,  the  latter  specifying  lots 
one  and  eight,  in  Deming's  division,  as  amongst  the  real 
estate  conveyed  to  him  by  John  W.,  they  applied  to  one  of  • 
the  attorneys  of  the  plaintifis,  and  informed  him  that  they 
wished  to  sell  those  lots,  and  inquired  of  him  if  the  plain- 
tiffs had,  or  intended  to  set  up  any  claim  to  them;  that  a 
negative  answer  was  given,  and  thereupon  they  sold  the 
lots.  This  ruling  is  questioned  by  the  appellants.  ISo 
estoppel  was  pleaded,  and  we  do  not  perceive  that  the  evi- 
dence would  have  been  pertinent  to  any  issue  made  by  the 
pleadings.  As  an  admission,  it  is  not  contended  that  it  was 
competent,  but  only  as  an  estoppel,  and  it  is  argued  that  the 
estoppel  need  not  be  pleaded.    It  is  true,  that  in  the  Welland 
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Canal  Co.  v.  Hathaway^  8  Wend.  481,  it  was  said  that 
^^  estoppels  in  pais  cannot  be  pleaded,  but  are  given  in  evi- 
dence.'' The  question  was  in  no  manner  involved  in  that 
case. 

But  whatever  may  have  been  the  rule  formerly,  it  seems 
to  us  that  under  our  code  of  procedure  the  matter  is  made 
very  clear.  A  denial  admits  proof  of  no  affirmative  defense, 
as  the  general  issue  did.  It  merely  puts  the  plaintifi*  upon 
the  proof  of  his  averments,  and  authorizes  the  defendant,  by 
his  evidence,  to  controvert  their  truth.  Ho  can  offer  no 
evidence  which  proceeds  upon  the  ground  that  tlie  com- 
plaint is  true,  but  that  there  are  other  facts  which  preclude 
the  plaintiff's  recovery,  notwithstanding.  What  is  an  estop- 
pel in  pais  f  It  is  some  fact,  because  of  which,  a  man  is 
precluded  from  saying  even  the  truth.  It  does  not  contro- 
vert the  truth  of  the  matter  at  all,  but  is  merely  assigned 
as  a  reason  why  the  adversary  should  not  be  permitted  to 
avail  himself  of  it.  It  is  new  matter  constituting  a  defense, 
and  must,  therefore,  be  pleaded.    2  G.  &  H.  87. 

The  remaining  questions  are  as  to  the  sufficiency  of  the 
evidence,  in  certain  particulars,  to  sustain  the  finding.  The 
magnitude  of  the  case,  and  the  care  with  which  it  has  been 
presented  by  the  appellants'  counsel,  have  induced  us  to 
examine  the  evidence  very  carefully,  and  the  result  is  that 
we  cannot  but  approve  the  verdict. 

Thejudgmont  is  affirmed,  with  costs. 

J.  P.  Bairdy  C  Crufty  and  W.  Maekj  for  appellants. 

S.  daypooly  C.  E.  Hosfordy  and  P.  Brawny  for  appellees. 
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Municipal  Cobporatioh. — Natvbb  op  Powebs. — A  municipal  corporation 
is,  for  the  purposes  of  its  creation,  a  gOTernmeqt  possessing,  to  a  limited 
extent,  sovereign  powers,  which,  in  their  nature,  are  either  legislatiTe  or 
judicial,  and  may  be  denominated  governmental  or  public. 

Same. — Exercise  of  Powers. — The  extent  to  which  it  may  be  proper  for  a 
munioipal  corporation  to  exercise  the  powers  rested  in  it,  as  well  as  the 
mode  of  their  exercise  within  the  limits  prescribed  by  the  law  creating 
them,  is,  of  necessity,  entrusted  to  the  judgment,  discretion  and  will  of 
the  properly  constituted  authorities  to  which  they  are  delegated. 

8amb. — ^LiABiLiTT. — A  municipal  corporation  being  public  and  sovereign 
in  its  nature,  is  not  liable  to  be  sued  either  for  a  failure  to  exercise 
powers  entrusted  to  the  judgment  and  discretion  of  its  proper  authorities 
or  for  errors  committed  in  their  exercise. 

Sams. — Loss  bt  Fire. — The  power  conferred  on  the  city  of  EvoMviUe  by 
the  special  charter  of  1847,  (Local  Acts  1847,  p.  14)  to  organize  and  reg- 
ulate a  fire  department,  for  the  purpose  of  preventing  and  guarding 
against  damage  by  fire,  is  a  legislative  or  judicial  one,  and  the  failure  of 
tho  corporate  authorities  to  exercise  the  power  to  the  full  extent  neces- 
sary to  protect  the  citizens  from  such  damages,  docs  not  render  the  city 
liable  to  an  action  therefor. 

APPEAL  from  the  Vanderburgh  Circuit  Court 

Elliott,  J. — Complaint  by  Brinkmeyer  and  others,  partners, 
doing  business  in  the  firm  name  of  ^^Brinkmeyer  ^  Co." 
against  The  City  of  EvaiisviUe,  to  recover  the  value  of  a 
building  belonging  to  the  plaintiffs,  situate  on  lots  within 
the  corporate  limits  of  said  city,  used  as  an  iron  foundry, 
together  with  certain  machinery  and  other  property  therein, 
which  were  destroyed  by  fire. 

The  court  sustained  a  demurrer  to  the  complaint,  and 
rendered  a  final  judgment  for  the  defendant  for  costs.  The 
plaintifls  excepted,  and  appeal  to  this  court.  The  ruling  of 
the  court  on  the  demurrer  is  the  error  assigned. 

The  complaint  alleges  that  the  city  of  EvansviUe  is  a  cor- 
poration, organized  under  a  special  charter,  approved  JaU" 
uary  27,  1847;  that  among  the  powers  conferred  on  the 
common  council  of  said  city  are,  1.  ^^To  ordain,  establish, 
and  put  in  execution  such  rules,  by-laws,  ordinances  and 
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regulations  as  shall  be  deemed  proper  and  necessary  for  the 
good  government  of  the  city  and  the  well  being  of  the 
inhabitants  thereof,"  &c.;  2.  Especially  "to  make,  estab- 
lish and  regulate  public  wells,  cisterns,  reservoirs  and  pumps ; 
to  erect  engine  houses;  to  prevent  and  guard  against  dam- 
age by  fire;  to  purchase  fire  engines  and  fire  apparatus; 
to  organize  fire  companies  and  regulate  and  govern  the  same, 
and  to  prescribe  and  regulate  the  duty  and  conduct  of 
members  of  fire  companies,  and  other  persons  in  relation  to 
fires;"  that  the  common  council,  in  the  exercise  of  the  powers 
vested  in  them,  purchased  and  provided  sundry  fire  engines, 
to  be  operated  by  the  hands  of  men,  and  organized  compa- 
nies to  propel  and  operate  the  same,  and  also  purchased 
sundry  steam  engines,  to  be  used  in  extinguishing  fires, 
and  employed  engineers,  captains  of  companies,  hose  direct- 
ors, and  other  persons  to*  protect  the  property  in  the  city 
against  damage  by  fire  and  to  extinguish  fires  occurring 

within  the  city ;  that  on  the day  of ,  1866,  the 

plaintiffs  were  the  owners  of  lots  eight,  nine  and  ten,  situ- 
ate in  that  part  of  the  city  called  LamascOj  on  which  was 
a  building,  used  by  the  plaintiffs  as  an  iron  foundry,  of  the 
value  of  $4,500,  which  contained  an  engine,  flasks,  patterns, 
tools  and  implements  appertaining  to  said  foundry,  &c., 
of  the  value  of  $80,612 ;  that  the  common  council,  in  exer- 
cising the  powers  aforesaid,  regardless  of  their  duty,  neg- 
ligently and  carelessly  failed  to  provide  proper  supplies  of 
water,  or  good  and  efficient  engines,  or  to  cause  the  engines 
pi^ovided  to  be  kept  in  repair  and  furnished  with  a  suffi- 
ciency of  good  hose,  and  also  negligently  and  carelessly 
employed  unskillful,  inefficient,  careless  and  incompetent 
persons  to  manage,  control,  use  and  operate  said  endues 
and  hose,  and  negligently  and  carelessly  failed  to  provide 
proper  and  necessary  means  of  propelling  said  engines 
from  place  to  place  in  the  city;  that  while  the  common 
council  were  thus  careless  and .  negligent,  &c.,  to- wit,  on, 
&c.,  at,  &c.,  as  aforesaid,  another  house,  situated  at  least  fifty 
feet  from  the  house  of  the  plaintiffs  aforesaid,  was  con- 
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Burned  by  fire,  and  by  reason  of  the  failure  of  the  council 
to  provide  water,  or  to  provide  and  keep  in  repair  a  suf- 
ficient number  of  good  engines  properly  supplied  with 
good  hose,  and  by  reason  of  the  unskillfulness,  careless- 
ness, incompetency  and  negligence  of  the  persons  em- 
ployed to  control  and  operate  the  engines,  &c.,  as  aforesaid, 
and  by  reason  of  said  engines  and  hose  being  insufficient 
in  number,  and  inefficient,  defective,  and  out  of  repair, 
the  heat,  flames  and  fire  of  and  from  the  said  other  house, 
80  consumed,  were  communicated  to,  ignited  and  con- 
sumed the  plaintiffs'  house  and  the  other  property  of  plain- 
ti&  before  mentioned. 

By  reason  whereof  the  plaintifiTs  sustained  damages  to 
the  amount  of  $18,000,  for  which  they  pray  judgment. 

The  appellants'  counsel  conclude  their  argument  in  favor 
of  the  complaint  by  the  statement  of  two  legal  proposi- 
tions, which,  are,  as  they  claim,  supported  by  authority  and 
sustain  the  sufficiency  of  the  complaint  to  entitle  the  pfain- 
tifl»  to  recover.    They  are  stated  thus : 

"1.  When  by  law  a  municipal  corporation  possesses  a 
power  to  be  exercised  for  the  public  good,  whether  the  lan- 
guage conferring  the  power  be  imperative  or  permissive,  it 
is  incumbent  upon  the  corporation  to  exercise  such  power 
whenever  and  as  soon  as  those  who  exercise  the  legislative 
functions  of  the  corporation  shall  deem  it  practicable  to 
properly  execute  it. 

"  2.  That  when  the  legislative  authority  has  determined 
that  it  is  practicable  and  expedient  to  execute  a  power  con- 
ferred, and  the  corporation  enters  upon  its  execution,  the 
corporation,  its  officers  and  agents  are  bound  to  exer- 
cise reasonable  and  ordinary  care,  skill  and  diligence  in  exe- 
cuting it,  and  must  respond  in  damages  for  any  failure  to 
do  so." 

Several  cases  are  cited  in  support  of  these  propositions, 
the  first  of  which  is  Stackhouse  v.  The  City  of  Lafayette^  26 
Ind.  17.  This  was  a&  action  against  the  city  for  damages 
occasioned  by  back-water  in  a  stream^  over  which  a  railroad 
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company  had  constructed  an  insufficient  culvert,  at  a  point 
where  the  stream  crossed  a  street,  over  which  the  city  had 
granted  the  right  of  way  to  the  railroad  company.  The 
culvert  being  too  small  for  the  free  passage  of  the  water  at 
all  times,  it  was  flowed  back  upon  the  plaintiff's  premises, 
and  caused  the  injury  complained  of.  The  culvert  not 
having  been  erected  by  the  city,  or  for  the  public  use,  it 
was  held  that  the  city  was  not  liable.  It  is  said,  in  the 
opinion  of  the  court  in  that  case,  in  discussing  the  question 
of  the  liability  of  the  city,  that  "the  law  does  not  hold 
municipal  corporations  liable  to  individuals  for  the  failure 
to  exercise,  or  for  the  improper  exercise  of  every  power  or 
duty  that  may  be  conferred  or  enjoined  upon  them.  Many 
.of  the  powers  and  duties  of  such  corporations  are  in  their 
nature  legislative,  and  some  are  judicial,  while  others  are 
purely  ministerial.  Where  the  duties  imposed  are  of  a 
legislative  or  judicial  nature,  and  the  proper  exercise  of 
them  depends  upon  the  judgment  of  those  of  whom  they 
are  required,  the  corporation  is  not  responsible  in  damages, 
either  for  a  failure  to  perform  them,  or  for  errors  in  their 
performance.  But,  where  duties  of  a  purely  ministerial 
nature  are  positively  enjoined  on  them  by  law,  or  arise  by 
necessary  implication,  they  are  responsible  for  the  damages 
resulting  to  individuals,  either  from  a  neglect  to  perform 
them,  or  from  their  performance  in  an  improper  manner." 
This,  wo  think,  is  a  correct  enunciation  of  the  law  in  the 
class  of  cases  to  which  it  is  applicable. 

The  Rochester  White  Lead  Company  v.  The  City  of  Heches* 
ter^  8  IS.  Y.,  463,  is  the  next  case  cited  by  the  appellants. 
It  was  an  action  to  recover  for  an  injury  to  a  quantity  of 
white  lead,  situate  on  the  plaintiffs'  premises,  resulting  from 
the  overflow  of  water,  caused  by  the  improper  construction 
by  the  city  of  a  culvert  over  a  natural  stream  of  water,  ahd 
it  was  held  that  the  city  was  liable. 

■  lAoydj  V.  The  Mayor,  ^c,  of  the  City  of  New  York,  5  N.  Y. 
869,  is  also  cited.  That  was  an  action* to  recover  the  value 
of  a  horse,  driven  by  the  plaintiff,  in  the  night  time,  into  a 
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pit  excavated  in  one  of  the  streets  of  the  city,  thereby 
causing  his  death.  The  excavation  was  made  the  day  pre- 
vious by  the  direction  of  a  city  officer  having  charge  of  the 
cleaning  of  public  sewers,  and  was  suffered  to  remain  open 
during  the  night,  without  any  light  to  give  notice  of  its 
presence.    It  was  held  that  the  city  was  liable. 

The  appellants*  counsel  also  refer  to  the  case  of  Fruze  v. 
Tb£  Mayor  J  ^c,  of  the  City  of  New  York,  3  Hill  612 ;  in 
which  it  was  held  that  the  city,  having  constructed  a  sewer 
for  public  use,  was  bound  to  keep  it  in  proper  condition 
and  repair. 

A  municipal  corporation  is,  for  the  purposes  of  its  crea- 
tion, a  government  possessing  to  a  limited  extent  sovereign 
powers,  which,  in  their  nature,  are  either  legislative  or  judi- 
cial, and  may  be  denominated  governmental  or  public. 
The  extent  to  which  it  may  be  proper  to  exercise  such 
powers,  as  well  as  the  mode  of  their  exercise,  by  the  corpo- 
ration, within  the  limits  prescribed  by  the  law  creating 
them,  are,  of  necessity,  entrusted  to  the  judgment,  discre- 
tion and  will  of  the  properly  constituted  authorities,  to 
whom  they  are  delegated.  And  being  public  and  sovereign 
in  their  nature,  the  corporation  is  not  liable  to  be  sued, 
either  for  a  failure  to  exercise  them,  or  for  errors  committed 
in  their  exercise.  But  when  duties  of  a  purely  ministerial 
character  are  expressly  enjomed  by  law,  on  such  corpora- 
tions, or  arise  by  necessary  implication,  they  are  responsible 
for  any  damages  resulting  to  individuals  from  a  neglect  to 
perform  them,  or  from  their  performance  in  an  improper 
manner. 

These  two  classes  of  duties  and  obligations  are  sometimes 
80  intimately  connected  that  it  is  not  always  very  easy  to 
distinguish  the  one  from  the  other. 

It  is  conceded  by  the  counsel  for  the  appellants  that  the 
power  conferred  on  the  city  to  organize  and  regulate  a  fire 
department,  for  the  purpose  of  preventing  and  guarding 
against  damage  by  fire,  is  a  legislative  or  judicial  one,  aud 
that  if  the  common  council  had  deenied  it  inexpedient  to 
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undertake  its  execution,  and  had  done  nothing  in  reference 
to  it,  the  plaintiffs  would  be  without  remedy.  But  the  right 
to  recover  seems  to  be  based  on  the  idea  that  the  common 
council,  having  undertaken  to  execute  the  power,  or  in 
other  words,  to  act  under  it,  all  else  became  mere  minis- 
terial duties,  and  that  the  city  thereby  became  responsible; 
that  everything  within  the  scope  of  the  power  conferred  to 
render  the  fire  department  complete  and  efficient  should 
be  done ;  or  in  other  words,  that  the  power  should  be  exer- 
cised to  the  fullest  extent  necessary  to  protect  the  citizens 
from  loss  by  fire,  and  that  any  failure  therein  would  render 
the  city  liable  for  such  losses.  "We  are  not  aware  of  any 
authority  to  sustain  so  broad  a  proposition,  and  do  not 
think  that  any  such  can  be  found.  A  proper  supply  of 
water  is  quite  as  essential  in  the  extinguishment  of  firo 
as  proper  fire  engines,  and  one  of  the  causes  of  complaint 
is  that  the  common  council  "negligently  and  carelessly 
failed  to  provide  proper  supplies  of  water." 

Among  the  powers  conferred  on  the  common  council  is, 
"to  make,  establish  and  regulate  public  wells,  cisterns, 
reservoirs  and  pumps."  Now,  it  would  seem  difficult  to 
contend,  with  any  degree  of  plausibility,  that  because  the 
common  council  should  provide  for  the  construction  of 
wells  and  cisterns  in  one  part  of  the  city,  where  they  regarded 
them  as  most  needed  in  supplying  water  in  cases  of  fire, 
they  were  therefore  bound  to  construct  wells  or  cisterns  in 
near  proximity  to  every  house  in  the  remotest  part  of  tho 
city,  as  a  safeguard  against  loss  by  fire,  or  be  responsible  for 
cveiy  such  loss.  Such,  however,  would  be  the  result  of  tho 
principle  contended  for. 

It  is  also  alleged  that  the  common  council  purchased  sundry 
fire  engines,  some  of  which  were  worked  and  operated  by 
men,  and  others  by  steam,  but  that  they  were  not  good  and 
efficient  ones ;  that  they  also  failed  to  supply  a  sufficiency 
of  good  hose,  and  the  proper  and  necessary  means  of  pro- 
pelling the  engines  from  place  to  place.    The  number  and 
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character  of  the  engines  purchased  for  the  use  of  the  city, 
as  well  as  the  mcaus  of  propelling  them  from  place  to  place, 
and  the  quantity  of  hose  proper  to  bo  purchased,  were  all 
matters  resting  in  the  judgment  and  discretion  of  the  city 
council;  they  were  in  no  sense  ministerial  obligations,  and 
no  liability  devolves  on  the  city  from  the  manner  of  their 
exercise,  or  errors  of  judgment  committed  therein. 

The  only  matters  complained  of  which  could,  with  any 
reason,  be  i*egarded  as  ministerial,  are  the  alleged  negligent 
failure  to  keep  the  engines  in  proper  repair,  and  "the 
unskillfulness,  carelessness,  incompetency  and  negligence  of 
the  persons  employed  to  control  and  operate  them."  If, 
however,  there  was  not  an  adequate  supply  of  water  in  the 
reasonable  vicinity-  of  the  fire,  to  extinguish  the  flames,  as 
the  plaiutifls  allege,  it  is  difficult  to  see  how  the  loss  can  be 
attributed  to  the  want  of  care  and  skill  on  the  part  of  the 
engineers,  or  to  the  fact  that  the  engines  were  not  in  good 
repair,  as  both  engines  and  competent  engineers  would  have 
been  useless  without  an  adequate  supply  of  water.  But  we 
place  the  decision  of  the  case  upon  broader  grounds.  It 
could  not  have  been  intended  by  the  legislature,  in  con- 
ferring on  the  common  council  power  to  organize  a  fire 
department,  that  tbey  should  thereby  undertake,  absolutely, 
to  prevent  loss  by  fire  in  all  cases,  or  become  responsible  as 
insurers  in  case  of  failure.  Human  skill  and  ingenuity  are 
not  competent  always  to  resist  the  power  of  that  destructive 
element,  and  the  most  that  can  be  expected  from  the  public 
authorities  is,  the  adoption  of  such  means  as  may  be  rea- 
sonably within  their  power,  to  guard  as  far  as  they  may 
against  such  losses,  and  aid  in  extinguishing  such  fires. 
These  are  all  legislative  or  judicial  in  their  nature,  depend- 
ing upon  the  wisdom  and  judgment  of  the  common  council, 
and  cannot  be  the  subject  of  legal  liability  to  individuals. 

There  is  but  little,  if  any,  analogy  between  the  powers 
and  duties  devolving  on  these  municipal  governments,  in 
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the  organization  of  a  fire  department,  and  those  in  relation 
to^the  improvement  of  streets  and  the  construction  of 
bridges,  culverts  and  sewers.  A  street,  when  improved,  is 
a  public  highway,  open  to  the  free  use  of  all,  and  it  is  an 
old  and  well  established  principle  that  the  corporation  is 
bound  to  keep  it  in  proper  repair  or  condition,  and  is 
responsible  for  the  damages  caused  by  a  neglect  of  that 
duty.  The  injury  in  such  a  case  is  readily  traceable  to  its 
legitimate  cause — ^the  improper  condition  of  the  highway, 
because  it  results  directly  from  it.  It  is  otherwise,  how- 
ever,  in  case  of  loss  by  fire.  Th^re  the  loss  is  caused  directly 
by  the  fire,  and  not  by  the  want  of  skill  in  an  engineer,  or 
from  the  fact  that  the  engine  was  out  of  repair.  These 
facts  had  nothing  to  do  in  igniting  the  flames.  Possibly,  if 
the  engines  had  been  in  good  order,  and  in  the  hands  of  a 
skillful  engineer,  all  other  necessary  aids  concurring,  the 
flames  might  have  been  arrested,  and  the  fire  extinguished, 
and  much  of  the  damage  thereby  avoided ;  »8till  the  want  of 
skill  in  the  engineer,'Or  the  fact  that  the  engine  was  out  of 
repair,  would  only  in  a  remote  degree  contribute  to  tho 
injury.  The  uncertainty,  in  such  eases,  of  tracing  the  fail- 
ure to  its  proper  and  legitimate  cause,  would  necessarily 
introduce  a  species  of  most  unsatisfactory  and  uncertain 
evidence,  and  would  result  in  practically  making  municipal 
corporations  insurers  against  all  losses  by  fire,  within  their 
corporate  limits.  Fire  departments  have  existed  in  cities 
for  time  out  of  mind,  and  there  is  not,  perhaps,  a  city 
in  existence,  in  which  the  corporate  authorities  have  not 
exercised  the  power  to  use  all  proper  means  for  the  preven- 
tion of  losses  by  fire.  It  is  an  important  branch  of  such 
municipal  governments  and  has  engaged  their  most  earnest 
and  serious  consideration.  And  yet,  notwithstanding  the 
^  many  millions  of  property  annually  destroyed  in  cities  by 
fire,  counsel  have  not  referred  us  to  a  single  authority  for 
holding  the  corporation  liable  for  such  losses^  and  if  any 
such  exist,  we  are  not  aware  of  it. 
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la  our  judgment,  both  reason  and  the  soundest  public 
policy  forbid  that  such  a  liability  should  be  imposed. 

The  judgment  is  affirmed,  with  costs. 

J.  M.  Shackelford,  S,  R.  Hombrook  and  J.  G.  JoneSy  for 
appellants. 

A  Iglehart  and  C  Daiby,  for  appellee. 


Cuhkt  and  Others  v.  Bratney. 

WnXi — C0XTE8T  OF. — In  a  suit  to  contest  the  validitj  of  a  wUl,  upon  the 

ground  that  the  testator,  when  he  executed  it,  was  not  of  sound  mind,  the 

instrument  itself,  though  admitted  to  probate,  may  be  receiyed  in  evidence 

without  the  probate. 
EviDENCS. — ^The  refusal  to  admit  oTidence  which  is  not  obviously  pertinent 

to  the  issue,  is  not  error,  if  its  pertinency  was  not  shown  to  the  court 

when  it  was  offered. 
Will — Contest  of. — A  suit  to  contest  the  validity  of  a  will  lies,  under  the 

statute,  as  well  after  as  before  the  instrument  is  admitted  to  probate. 
Same. — A  successful  contest  of  a  will  revokes  the  probate,  where  it  has 

been  granted,  and  prevents  it  where  it  has  not 
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APPEAL  from  the  Monroe  Common  Pleas. 

Frazer,  C.  J. — This  was  a  suit  to  contest  the  validity  of 
a  will,  upon  the  gronnd  that  the  testator,  at  the  time  of  its 
execution,  was  not  of  soand  mind.  A  jury  determined, 
upon  that  gronnd,  in  favor  of  the  contestant;  and  the  ex- 
ecutor, and  parties  interested  in  the  will,  hring  the  case 
here,  assigning  for  error  the  refusal  of  the  court  to  grant  a 
new  trial. 

We  have  looked  into  the  evidence,  which  is  quite  vol- 
uminous, and  it  makes  such  a  case  that  we  would  not  be 
warranted  in  saying  that  the  verdict  should  not  stand  be- 
cause the  evidence  was  insufficient.    A  cause  assigned  for 
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a  new  trial  was  that  the  court  erred  in  allowing  the  will  to 
go  in  evidence  without  the  probate  thereof.  We  do  not 
deem  that  proceeding  eiToneous  in  such  a  case.  Had  cither 
party  bfeen  claiming  some  right  by  virtue  of  the  will,  the 
question  would  have  been  difterent.  But  in  this  case  the 
question  was  as  to  the  validity  of  the  will,  and  the  instru- 
ment itself  would  ordinarily  afford  some  evidence  as  to  the 
sanity  of  the  person  who  executed  it.  Doubtless  it  was 
with  that  view  that  it  was  offered.  But  the  probate  thereof 
was  altogether  different,  and,  for  the  purposes  of  this  case, 
a  distinct  thing,  most  likely  to  weigh  upon  the  other  side, 
and  we  think  that  the  contestant  was  not  bound  to  use  it 
as  evidence. 

Another  reason  assigned  for  a  new  trial,  was  the  refusal 
of  the  court  to  admit  proof  of  the  contents  of  a  prior  will 
of  the  decedent,  which  had  been  destroyed  by  him,  there 
being  evidence  tending  to  show  that  when  it  was  executed 
he  was  competent  to  make  a  will.  We  can  readily  con- 
ceive that  such  evidence  might,  in  some  instances,  tend  to 
rebut  any  inferences  drawn  from  the  last  will  itself  that  the 
decedent  was  not  of  sound  mind  at  the  date  of  its  execu- 
tion, as  for  example,  if  the  former  one  was  essentially  the 
same  as  the  latter  in  such  of  its  provisions  as  would  some- 
what indicate  mental  unsoundness.  But  if  no  such  simi- 
larity existed,  it  would  be  difficult  to  perceive  how  the  con- 
tents of  the  former  paper  could  assist  the  jury  in  reaching 
a  correct  verdict  upon  the  issue  which  they  were  trying. 
It  does  not  appear,  from  the  record  before  us,  that  the  court 
was  informed  of  the  specific  nature  of  the  evidence  sought 
to  bo  introduced.  Without  this  information,  the  judge 
could  not  know,  nor  can  we  know,  that  the  proof  would 
have  been  relevant.  Whenever  evidence  offered  does  not 
obviously  bear  upon  the  question  at  issue,  as  it  always  must 
when  it  constitutes  a  part  of  the  res  gestcB,  the  court  should 
be  so  advised  of  its  character  that  its  relation  to  the  case 
may  be  seen.    If  this  were  not  so,  the  offer  of  such  evi- 
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dence  would  speedily  become  an  efficient  device  for  the 
reversal  of  just  judgments. 

There  was  no  evidence  before  the  jury  that  the  will  had 
been  admitted  to  probate,  aud  the  appellants  asked  an 
instruction  that  in  such  a  state  of  case  the  verdict  must  be 
against  the  contestant.  This  was  refused,  and  was  assigned 
as  a  cause  for  a  new  trial, 

We  are  of  opinion  that  the  instruction  was  correctly  re- 
fused. The  statutory  proceeding  for  trying  the  question 
of  the  validity  of  a  will  (2  G.  &  H.  558,  d  t'eq.)  does  not,  it 
seems  to  us,  involve  any  question  as  to  whether  the  will  has 
been  admitted  to  probate.  It  may  be  instituted  before  pro- 
bate or  after.  In  either  case  it  raises  simply  the  question 
of  the  validity  of  the  will.  In  the  first  case  the  contest,  if 
eaccessful,  prevents  the  probate,  while  in  the  last  it  revokes 
it.  It  attaches  itself  to  and  becomes  part  of  the  proceed- 
ings of  the  probate,  so  that  if  the  will  has  been  previously 
admitted  to  probate,  the  court  takes  judicial  notice  of  that 
fact;  if  it  has  not  been  adnntted,  the  judgment  rests 
without  action  until  the  will  is  offered  for  probate,  if  it  has 
not  been  offered.  This  view  seems  but  to  accord  with  the 
spirit  of  the  statute,  consists  most  with  the  attainment  of 
just  results,  and  prevents  the  interference  of  merely  tech- 
nical questions  in  the  investigation,  while  it  effectually 
answers  all  the  ends  of  the  statute.  In  accordance  there- 
with, in  a  case  like  this,  where  it  appears  by  the  allegations 
of  the  contestant  that  probate  had  been  made,  if  such  was 
not  the  fact,  as  appeared  to  the  court  by  its  own  records, 
the  contest  would  be  dismissed  at  the  start. 

The  judgment  is  affirmed,  with  costs. 

S.  H,  B\isldrk^  J.  S.  BroadweU^  J.  S.  S.  Hunter j  P.  C.  Dun- 
ning  and  J.  j5«  Mul/ceyy  for  appellant. 

G.  H.  Buskirk,  J.  E.  McDonald^  and  A.  L.  Roachcj  for 
appellee. 
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Adams  v..Harhold. 

AwAKD. — Suit  upon  an  award  found  in  pursuanco  of  a  submission  of  tbo 
value  of  carpenter  work  done  by  the  plaintiff  for  defendant.  The  award 
was  for  $516,  "over  and  above  the  board."  The  defendant  answeredi  bj 
way  of  set-off,  by  an  account  against  the  defendant  for  board.  Reply, 
that  by  the  parol  agreement  of  the  parties,  tho  claim  for  board  had  been 
submitted  to  the. arbitrators,  and  was  included  in  the  award.  Tho  defend- 
ant offered  no  eTidcnce  in  support  of  his  set-off,  and  tho  judgment  was 
for  the  plaintiff. 

Held,  that  the  award  was  not  void  for  going  beyond  the  submission — 1,  be* 
cause  it  did  not  appear  upon  its  face,  or  by  tho  complaint,  that  a  claim  of 
defendant  for  board  had  been  included;  and  2,  because  the  claim  of  do- 
fcndant,  if  not  included  in  the  submission,  was  not  barred,  and  tho  de- 
fendant was  not  prejudiced. 

Held,  also,  that  even  if  the  reply  was  bad  on  tho  defendant's  demurrer,  he 
was  not  prejudiced,  having  offered  no  evidence  in  support  of  his  set-off. 

Evidence. — Where  a  witness  was  introduced  to  prove  a  lost  award,  and  a 
paper  was  handed  him,  and  the  question  asked,  "state  whether,  or  not, 
this  is  a  true  copy  of  tho  award,"  it  was  held  that  the  question  was  not 
objectionable. 

APPEAL  from  the  Henry  Common  Ploas, 

Frazer,  C.  J. — The  complaint  alleged  a  written  aubmis- 
Bion  to  arbitrators,  to  fix  the  value  of  certain  carpenter  work 
performed  by  the  plaintiff  for  the  defendant,  and  an  award 
for  $516  81  thereon,  "over  and  above  the  board."  A  de- 
murrer to  the  complaint  was  overruled  and  error  is  assigned 
upon  that  ruling.' 

The  second  paragraph  of  the  answer  alleged  a  set-off  of 
$221  70,  for  boarding,  and  payment  of  balance  of  plain- 
tift*'s  claim,  to  which  the  plaintiff  replied:  1.  The  gen- 
eral denial.  2.  That  the  claim  of  the  defendant  for  board- 
ing had  been,  by  agreement  of  both  parties,  submitted  to 
the  same  arbitrators  who  made  the  award  sued  on,  and  by 
them  determined  in  and  by  said  award. 

To  this  reply  a  demurrer  was  filed  by  the  defendant,  and 
overruled,  and  this  is  assigned  for  error.  There  was  a  find- 
ing for  the  plaintiff  in  the  sum  of  $527  48,  and  a  motion 
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for  a  new  trial  overruled,  which  is  claimed  to  be  error.  No 
evidence  was  oifered  to  prove  the  set-oflPl 

The  ground  upon  which  the  appellant  maintains  that  the 
complaint  was  bad  on  demurrer  is,  that  the  award  was  void 
for  the  reason  that  only  the  question  of  the  value  of  the 
carpenter  work  was  submitted,  whereas  the  award  shows, 
upon  its  face,  that  a  claim  of  the  defendant  against  the 
plaintifi*  for  board  had  been  considered  and  deducted  from 
the  value  of  the  carpenter  work.  It  does  not  so  appear  to 
tis,  looking  merely  at  the  complaint,  of  which  the  award  is 
a  part  The  value  of  the  labor  is  iixed  by  the  award  at  a 
certain  sum  "  over  and  above  the  board."  What  board  ? 
There  is  no  sufficient  warrant  for  a  legal  inference,  from  the 
complaint,  to  the  efiect  that  a  claim  of  the  defendant,  for 
boarding  the  plaintiff,  had  been  deducted  from  the  value 
of  the  work;  but  even  if  that  were  so,  it  would  not  bar  a 
recovery  for  the  boarding,  if  that  matter  had  not  been  sub- 
mitted to  the  arbitrators;  and  so  if  the  plaintiff  was  con- 
tent, the  defendant  had  no  reason  to  be  dissatisfied.  It  is 
the  inclination  of  the  courts  to  maintain  awards,  and  merely 
technical  reasons  rarely  avail  against  them. 

It  is  the  opinion  of  a  majority  of  the  court,  that  even  if 
the  second  paragraph  of  the  reply  was  bad  on  demurrer, 
yet  the  error  would  not  be  available,  for  the  reason  that  it 
appears  from  the  record  that  no  evidence  whatever  was 
offered  to  support  the  set-oft*,  wherefore  no  injury  resulted 
from  the  action  of  the  court  on  the  demurrer.  I  am  indi- 
vidually of  opinion  that  the  paragraph  was  good ;  that  the 
parties  having,  by  written  agreement,  submitted  the  plain- 
tiff^s  claim  for  labor  to  arbitration,  might  afterwards,  by 
parol,  submit  the  defendant's  claim  for  boarding  to  the 
same  arbitrators,  and  that  one  award  might  cover  both  sub- 
jects. I  know  of  no  rule  of  law  which  contravenes  this 
conclusion.  Kor  was  the  plaintifi',  in  his  complaint,  bound 
to  anticipate  the  defense  by  alleging  therein  that  the  claim 
for  boarding  had  been  submitted.  It  was  enough  that  he 
fihoald  state  his  own  case. 
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To  prove  the  contents  of  the  award,  which  was  shown  to 
have  been  lost,  the  plaintiff  put  a  paper  in  the  hands  of  a 
witness,  and  asked  him  as  follows:  "State  whether,  or 
not,  this  is  a  true  copy  of  the  award."  This,  it  is  urged, 
was  objectionable  because  leading.  The  objection  is  too 
nice.  Leading  questions  are  not  always  objectionable. 
They  are  sometimes  eminently  proper.  It  would  be  diffi- 
cult to  imagine  any  mode  better  calculated  to  get  at  the  real 
truth  of  the  matter  than  by  the  very  interrogatory  put.  It 
did  not  suggest  any  answer. 

The  judgment  is  affirmed,  with  costs. 

J.  Brown,  JB.  L.  Polk  and  W.  March,  for  appellant. 

J".  -HT.  MeUett  and  M.  E.  Forkner,  for  appellee. 


Hart  and  Others  v.  The  State,  on  the  relation  of  Baker. 

Landlobd  akd  Tenakt. — Where  a  field  was  rented  to  be  oultiTaied  in  corn, 
and  the  lessor  was  to  haye  one-third  of  the  crop  as  it  stood  in  the  field 
after  it  was  laid  by,  it  was  held  that  the  property  in  the  one-third  vested 
absolutely  in  the  lessor,  without  any  formal  delivery  or  setting  apart. 

APPEAL  from  the  Warrick  Common  Pleas. 

Gregory,  J. — Suit  by  the  appellee  against  the  appellants, 
commenced  before  a  justice  of  the  peace  on  a  constable's 
bond.  The  breach  complained  of  is,  that  the  defendant 
Hart,  as  constable,  sold  the  property  of  Baker,  the  relator, 
on  an  execution  against  Wallace.  Trial  by  the  court;  find* 
ing  for  the  plaintifi';  motion  for  a  new  trial  overruled,  and 
judgment.  The  evidence  is  all  in  the  record,  and  is  in  sub- 
stance as  follows : 

In  the  spring  of  1866,  Baker  rented  to  WaUace  a  field,  a 
part  of  the  farm  on  which  the  former  resided,  for  the  pur- 
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pose  of  raising  a  crop  of  corn.  Baker  was  to  have  one- 
third  of  the  grain  raised,  as  rent.  The  corn  was  to  be 
Baker' B  in  the  field,  when  it  was  laid  by.  Wallace  was  to 
have  nothing  more  to  do  with  the  crop.  But  each  party  was 
to  take  his  share  from  the  field.  The  corn  was  levied  upon 
on  the  5th  of  Decembery  and  sold  on  the  22(1.  Baker  gave 
the  constable  notice  of  his  rights  on  the  latter  day,  and 
before  the  sale.  Baker  and  Wallace  never  had  any  commu- 
nication with  each  other  about  the  corn  from  the  day  of 
the  renting  until  after  it  was  sold  by  Ilaii  as  constable. 
No  part  of  the  crop  was  ever  set  apart  to  the  relator. 
After  the  corn  had  been  laid  by,  Hart,  as  constable,  sold  all 
of  it  on  sundry  executions  against  Wallace. 

The  only  question  presented  by  the  appellants  is,  to 
whom  did  the  corn  belong  on  the  day  that  it  was  sold  by 
the  constable?  Chissom  et  al.  v.  HawkinSy  11  Ind.  316,  is 
relied  on  by  the  appellants  to  sustain  their  position,  that 
the  property  in  the  corn  was  in  the  tenant  until  actual 
delivery.  In  that  case  the  tenant  was  to  husk  and  crib  the 
com.  There  a  delivery  was  contracted  for.  In  the  case 
under  consideration,  no  delivery  was  contemplated.  The 
landlord  was  in  the  actual  as  well  as  the  constructive  pos- 
session of  the  land  on  which  the  grain  was  raised.  Wallace 
was  to  have  nothing  to  do  with  the  crop  after  it  was  laid 
by ;  his  right  was  restricted;  he  could  enter  upon  the  land 
and  take  away  two-thirds  of  the  crop ;  beyond  this  he  had 
no  power  under  his  contract  with  the  owner  of  the  land. 
In  Woodruff  v.  AdamSy  5  Blackf.  817,  a  distinction  is 
recognized  between  a  case  where  the  landlord  is  to  receive 
Ills  rent  on  the  demised  premises,  and  when  he  is  to  receive 
it  at  some  other  place.  In  the  former  case  the  landlord  may 
enter  on  the  close  in  which  his  share  is  growing,  without 
being  a  trespasser. 

At  the  time  of  the  levy,  all  had  been  done  that  was 
contemplated  by  the  contract  between  the  landlord 
and  tenant  to  vest  the  property,  in  the  rent  corn,  in 
the  former.      No  delivery  was  contracted  for,  and  we 
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think  noue  was  necessary  to  vest  the  property  in  the  land- 
lord. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 

A.  IgUhart  and  /.  S.  JUoorCy  for  appellants. 

J.  Fuller^  for  appellee. 


^^-5551        The  Indianapolis,  Peru  and  Chicago  Railroad  Company  v. 
yiJtM  Bishop. 

Pleading. — Where  a  complaint,  though  not  very  clear  in  some  of  its  aver- 
ments, is  certain  to  a  common  intent^  it  is  good. 

Same. — Coxclusion  of  Law. — A  complaint  against  a  railroad  company  for 
killing  a  horse,  alleged  that  at  the  place,  &c.,  "defendant's  road  was  not 
fenced  as  required  by  law/'  and  it  was  held  on  demurrer  that  the  ayer- 
ment  was  a  mere  conclusion  of  law  and  the  complaint  therefore  bad. 

APPEAL  from  the  Tipton  Common  Pleas. 

Gregory,  J. — Suit  by  Bishop  against  the  appellant  for 
killing  stock.  The  complaint  avers,  that  on,  &c.,  the  defend- 
ant, by  her  agents  and  servants,  was  engaged  in  running  a 
locomotive,  and  a  train  of  cars  thereto  attached,  on  the  road 
of  defendant,  situate  in  Tipton  county,  and  while  being 
engaged  in  running  the  aforesaid  locogaotive  and  train  of 
cars  as  aforesaid  did  run  over,  kill  and  destroy  one  bay 
horee,  the  property  of  the  plaintiff,  of  the  value  of  two 
hundred  dollars,  and  that  at  the  point  on  the  road  of  the 
defendant  where  the  horse  was  killed,  the  "  defendant's  road 
was  not  fenced  as  required  by  law.'* 

A  demurrer  to  the  complaint  was  overruled,  to  which  the 
defendant  excepted,  and  assigns  this,  action  of  the  court 
below  for  error. 

Two  objections  are  made  to  the  complaint:  1.  That  it 
does  not  show  that  the  injury  was  done  by  the  locomotive 
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or  cars  used  on  the  road.  2.  That  it  does  not  aver  that  the 
•  road  was  not  "securely  fenced  in,  and  such  fence  i>roperly 
maintained  by  the  company/' 

It  must  be  admitted  that  it  does  not  very  clearly  appear 
whether  it  was  the  agents  and  servants,  or  the  locomotive 
and  cars  of  the  defendant  that  killed  the  horse.  But  we 
think  the  complaint  on  this  point  certain  to  a  common 
intent. 

It  is  a  fundamental  rule  of  pleading,  that  the  pleader  must 
state  facts,  and  not  legal  conclusions.  The  law  requires  the 
company  to  fence  on  its  own  land,  but  we  suppose  it  clear  that 
the  company  would  not  be  liable  to  the  owners  of  animab 
killed  or  injured  by  its  cars,  locomotives,  or  other  carriages, 
in  the  absence  of  negligence,  if  the  road  is  securely  fenced 
in,  and  such  fence  properly  maintained  by  such  company, 
although  such  fence  is  entirely  on  the  land  of  an  adjoining 
proprietor,  even  where  the  railroad  company  is  a  trespasser 
as  to  such  proprietor.  But  to  say  that  the  "  defendant's  road 
was  not  fenced  as  required  by  law,"  is  stating  a  legal  conclu- 
sion, and  not  a  fact.  A  demurrer  only  admits  the  truth 
of  facts  well  pleaded.  Wo  think  the  court  below  erred  in 
overruling  the  demurrer  to  the  complaint.  As  there  was 
a  trial  on  a  bad  complaint,  the  other  questions  made  by  the 
appellant  become  immaterial. 

The  judgment  is  reversed  with  costs,  and  the  cause 
remanded,  with  directions  to  sustain  the  demurrer  to  the 
complaint,  and  for  further  proceedings. 

Elliott,  J.,  dissents. 

ON  PETITION  FOR  REHEABINO. 

Greoobt,  J. — The  Toledo  and  Wabash  Railroad  Co.  v. 
jFWfer,  22  Ind.  816,  to  which  our  attention  has  been 
called  in  the  petition  for  a  rehearing,  seems  to  be  against 
the  conclusion  arrived  at  by  a  majority  of  the  court  in  the 
case  at  bar.  Which  is  right?  Mr.  Chitty  says  that  "facta 
only  are  to  bo  stated,  and  not  arguments  or  inferences  or 
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matters  of  law."  1  Chitty  on  PL  214, 12th  Am.  Ed.  Mr. 
Justice  Buller,  ia  The  King  v.  The  Mayor^  ^c,  of  Lyme 
jRcffis,  1  Douglass  149,  says :  "  It  is  one  of  the  first  princi- 
ples of  pleading,  that  you  have  only  occasion  to  state  facts, 
wliich  must  be  done  for  the  purpose  of  infonning  the  court, 
whose  duty  it  is  to  declare  the  law  arising  upon  the  facts, 
and  to  apprize  the  opposite  party  of  what  is  meant  to  be 
proved,  in  order  to  give  him  an  opportunity  to  answer  or 
traverse  it.'* 

The  act  of  March  4, 1863, 1 G.  &  II.,  §  7,  p.  188,  making  rail- 
way companies  liable  for  stock  killed,  without  regard  to  the 
question  of  negligence,  provides  that  ^Hhis  act  shall  not 
apply  to  any  railroad  securely  fenced  in,  and  such  fence 
properly  maintained  by  such  company,  lessee,  assignee, 
receiver,  or  other  person  running  the  same."  There  is 
no  negligence  charged  in  the  complaint,  but  it  is  sought 
to  make  the  appellant  liable  solely  on  the  ground  th^ 
the  railroad  was  not  securely  fenced  in,  and  such  fence 
properly  maintained.  The  legislature  have  no  power  to 
impose  the  duty  on  a  property-holder  to  improve  his  prop- 
erty in  any  particular  mode,  but  in  a  police  regulation  they 
have  a  right  to  impose  a  penalty  for  the  result  of  the  omis- 
sion of  the  railroad  company  to  fence.  Now,  to  say  that 
**  the  defendant's  road  was  not  fenced  as  required  by  law," 
is  hardly  stating  even  a  legal  conclusion,  or  a  matter  from 
which  the  court  might  infer  that  the  defendant's  road  was 
not  ^<  securely  fenced  in,  and  such  fence  properly  maintained 
by  such  company."  The  appellant  was  not  required  by  law 
to  fence,  except,  perhaps,  under  the  general  law  for  main- 
taining partition  fences,  as  between  adjoining  land  pro- 
prietors. 

The  averment  tendered  no  issue  of  fact  The  case  in  22 
Ind.,  supray  does  not  seem  to  have  been  much. considered, 
and  a  majority  of  the  court  hold  that  in  this  respect  it  is  not 
good  law. 

The  Indianapolis  and  Cincinnati  SaUroad  Co.  v.  AdkinSj 
23  Ind.  840,  is  not  in  point.    There  the  allegation   was 
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made  that  the  road  was  "not  securely  fenced/'  and  that  was 
not  the  question  considered,  but  the  allegation  as  to  the 
place  where  the  railroad  was  not  thus  fenced,  was  the 
matter  in  controversy. 

The  petition  is  overruled. 

J.  (rrecn,  for  appellant. 

JV.  jR.  Overman  and  6r.  Wl  JLowtey^  for  appellee. 


Hall  and  Others  v.  Xisfo. 

Abstract. — Grobs  Errors. — Where  the  appeUant's  abstract  does  not  suffi- 
ciently present  the  part  of  the  record  on  which  cross  errors  are  assigned, 
the  appelleCi  in  order  to  haye  them  considered,  mast,  under  rule  11,  fur- 
nish an  abstract  of  that  part  of  the  record  himself. 

Verdict. — A  rerdict  giving  the  amount  in  figures,  with  the  sign  $  prefixed, 
is  sufficient. 

APPEAL  from  the  Floyd  Circuit  Court. 

Gregory,  J. — ^King  sued  the  appellants,  for  oak  and  hick- 
ory spokes  sold  and  delivered.  The  defendants  answered 
in  three  paragraphs.  1.  The  general  denial.  2.  Payment. 
8.  A  counterclaim  for  damages  for  the  non-delivery  of 
spokes  under  a  contract  between  the  plaintifi'  and  the 
defendants.  Reply,  the  general  denial.  Trial  by  jury. 
Verdict  as  follows:  "We,  the  jury,  find  for  the  plaintiff', 
and  assess  his  damages  at  two  hundred  and  sixty-two 
50-100 — ^?262  50.  May  7.  James  Montgomery,  Foreman.'' 
Motions  for  a  new  trial  and  in  arrest  of  judgment  over- 
ruled, and  final  judgment. 

There  are  several  errors  assigned  by  the  appellants,  and 
the  appellee  assigns  cross  errors,  but  under  rules  10  and  11 
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of  this  court,  the  only  question  presented  by  the  abstract 
13  as  to  the  sufficiency  of  the  verdict.  The  appellants  having 
failed  to  file  a  sufficient  abstract  to  present  that  part  of  the 
record  on  which  the  cross  errors  are  assigned,  to  entitle  the 
appellee  to  have  his  cross  errors  considered,  he  must,  under 
the  11th  rule  of  this  court,  comply  with  rule  10th. 

It  is  claimed  that  the  jury  failed  to  assess  the  amount  of 
recovery.  The  verdict  is  sufficient.  The  figures,  with  the 
sign  $  prefixed,  indicate  the  amount  found. 

Mn  Webster,  in  his  article  on  "Arbitrary  signs,"  in  the 
third  division  thereof — "Monetary  and  Commercial,"  gives 
this  sign  thus:  "§  dollar  or  dollars,  as  $1,  $200;"  and  in  a 
note  it  is  said,  "the  origin  of  the  sign  $  has  been  variously 
accounted  for,  but  it  is  probably  a  modified  figure  8,  deno- 
ting a  *  piece  of  eight,'  i.  c.  eight  reals,  an  old  Spanish  coin 
of  the  value  of  a  dollar." 

The  judgment  is  affinned,  with  costs. 

J".  H,  Stotsenburff  and  T.  M.  Brown^  for  appellants. 

C.  L.  Dunham^  for  appellee. 


The  State  v.  Weekly  and  Another. 

Affkat. — Highway. — A    highway  is  not  necessarily   *<a  publio  place," 
within  the  meaning  of  the  statute  defining  an  affray. 

APPEAL  from  the  Hcndricfcs  Circuit  Court. 

Qregory,  J. — The  appellees  were  indicted  in  the  court 
below  for  an  affray.  2  G.  &  H.,  §  6,  p.  459.  The  indict- 
ment charges  "that  Edward  Wee/dy  and  Campbell  Lewis,  on 
the  26th  day  of  August^  1867,  at  said  county,  in  a  certain 
highway  there  situate,  unlawfully,  by  agreement,  fought 
each  other,  and  then  and  there  and  thereby  made  an  affray." 
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Is  a  highway  necessarily  a  "  public  place,"  within  the 
meaning  of  the  statute  defining  the  oiFense  ?  Kent,  in  his 
Commentaries,  says  that  "every  thoroughfare  which  is  used 
by  the  public,  and  is,  in  the  language  of  the  English  books, 
^common  to  all  the  king's  subjects,'  is  a  highway,  whether 
it  be  a  carriage-way,  a  horse-way,  a  foot-way,  or  a  naviga- 
ble river."    3  Kent  432. 

The  act  concerning  highways  provides  that  "every  pubUc 
highway  already  laid  out,  or  which  may  hereafter  be  laid 
out,  and  which  shall  not  be  opened  and  used  within  six 
years  from  the  time  of  its  being  so  laid  out,  shall  cease  to  bo 
a  highway  for  any  purpose  whatever."  1  6.  &  H.,  §  43, 
p.  365.  When  a  highway  is  laid  out  and  declared  a  public 
highway  by  competent  authority,  it  becomes  "  common  to 
all,"  within  the  common  law  definition  of  a  highway,  and 
can  be  used  by  the  public  to  a  limited  extent  before  it  is 
opened. 

An  affray,  like  public  indecency,  is  an  offense  exclusively 
against  the  public.  The  parties  cannot  complain  because 
they  have  brought  the  evil  upon  themselves.  The  public  is 
injured  by  the  terror  produced,  and  the  evil  example.  The 
offense  consists  not  in  fighting  by  agreement,  but  in  fight- 
ing by  agreement  in  a  "  public  place."  There  may  be  a 
legal  highway  not  a  public  place  within  the  meaning  of  the 
statute.  There  may  be,  by  the  growth  of  timber  or  under- 
brash,  a  part  of  a  highway  perfectly  concealed  from  public 
view,  and  as  private  as  any  place  in  the  commonwealth. 

In  the  opinion  of  a  majority  of  the  judges  of  this  court, 
the  court  below  committed  no  error  in  quashing  the  in- 
dictment. 

The  judgment  is  affirmed. 

Elliott,  J.,  dissents. 

D.  E.  WiUiamsony  Attorney  General,  for  the  State. 

C  Foley  J  for  appellees. 
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i?? 7  Harrison  v.  Jaquess  and  Another. 

Fraud. — Plbadzno. — In  a  complaint,  by  a  creditor,  to  set  aside  a  transfer 
of  property  on  the  ground  of  fraud,  it  if  as  alleged  that  the  transfer  was 
without  consideration,  and  made  to  defraud  creditors,  and  it  was  held 
that  as  it  appeared  that  the  plaintiff  was  a  creditor  at  the  time  of  the 
transfer,  the  allegation  of  fraud  was  sufficient,  without  an  aYcrment  of 
an  intent  to  defraud  the  plaintiff. 

Verdict — Correction  of. — Where  the  Terdict  returned  by  a  jury  is  not 
in  proper  form,  it  is  the  duty  of  the  court  to  see  that  it  is  put  in  form. 

Fraud. — Where  the  person  receiying  a  fraudulent  transfer  of  property 
participates  in  the  fraud,  it  can  make  no  difference  whether  any  consid- 
eration wns  paid  for  the  transfer. 

APPEAL  from  the  Vanderburgh  Circuit  Court. 

Gregory,  J. — This  was  an  action  by  Jaquess  and  Gwath- 
mey^  indorsers  of  a  bill  of  exchange,  against  Slaughter  and 
Micks  as  acceptor.  The  original  complaint  is  in  the  usual 
form,  and  was  accompanied  by  an  afEidavit  and  undertaking 
in  attachment,  and  an  affidavit  charging  Dunkerson  as  gar- 
nishee. He  was  summoned,  but  before  he  answered,  an 
amendment  to  the  complaint  was  filed,  which  alleges  that 
the  indebtedness  of  Dunkerson  to  Slaughter  is  for  a  balance 
due  upon  a  partnership  previously  existing  between  them; 
that  Slaughter  had  assigned  his  interest  to  Harrison;  that 
the  assignment  was  without  consideration,  and  made  to  de- 
fraud the  creditors  of  Slaughter,  who  wjis  then  and  after- 
wards found  to  be  insolvent.  Prayer  that  Harrison  be 
made  a  party,  and  the  assignment  set  aside.  Upon  the 
filing  of  this  amendment  Harrison  was  made  a  party,  and, 
after  sundry  pleadings  and  orders,  withdrew  all  former 
pleadings  and  filed  a  demurrer  to  the  amended  complaint, 
which  was  overruled,  and  an  exception  was  taken,  and  bo 
and  Slaughter  joined  in  an  answer,  the  general  denial. 
Dunkerson  answered,  showing  $950  in  his  hands,  which  was 
assigned  to  Harrison^  October  20, 1861.  Hicks  made  default. 
Trial  by  jury ;  verdict  for  the  plaintiffs,  in  the  following  form : 

<^  We,  the  jury,  find  for  the  plaintiffs  against  the  defend- 
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ants,  Otidavus  G.  Slaiighter  and  James  P.  HickSy  in  the  sum 
of  nine  hundred  and  forty-one  dollars;  and  we  farther  find 
that  the  assignment  mentioned  in  the  pleadings  by  Oustavus 
Sl<mghteT  to  Harrison  was  fraudulent  and  void." 

When  the  verdict  was  first  returned  it  was  as  follows : 
"We,  the  jury,  find  for  the  plain tiiFs  in  the  sum  of  nine 
hundred  and  forty-one  dollars.  We  also  find,  on  part  of 
defendant,  there  was  fraud," 

Under  the  direction  of  the  court  the  verdict  was  put  in 
form.  The  jury  all  assented  to  the  verdict  as  it  was  finally 
rendered.  The  appellant  excepted  to  this  action  of  the 
court,  and  assigned  it  as  one  of  the  causes  for  a  new  trial. 

A  motion  for  a  new  trial  was  overruled.  Harrison  moved 
for  a  judgment  in  his  favor  on  the  verdict,  which  was  over- 
ruled.  A  bill  of  exceptions  contains  the  evidence.  Harri- 
son appeals. 

It  is  argued  that  the  complaint  is  defective,  in  not  aver- 
ring that  the  assignment  from  Slaughter  to  Harrison  was 
made  to  defraud  the  plaintiff.  The  statute  on  the  subject 
is  as  follows: 

"All  conveyances  or  assignments,  in  writing  or  otherwise, 
of  any  estate  in  lands,  or  goods,  or  things  in  action,  and  all 
bonds,  contracts,  evidences  of  debt,  judgments,  decrees, 
made  dr  suftered  with  the  intent  to  hinder,  delay,  or  defraud 
creditors  or  other  persons  of  their  lawful  damages,  forfeit- 
ures, debts  or  demands,  shall  be  void  as  to  the  person 
sought  to  be  defrauded."    2  G.  &  H.,  §  17,  p.  852. 

The  appellees  were  creditors  of  the  defendant  SlaughieTj 
at  the  date  of  the  assignment,  and  if  it  was  made  to  hinder, 
delay,  or  defz;aud  creditors,  it  was  void  as  to  them. 

It  is  urged  that  the  court  below  erred  in  directing  tlio 
amendment  of  the  verdict  in  open  court ;  thatthe  jury  ought 
to  have  been  returned  to  their  room  to  have  further  consid- 
ered. We  think  otherwise.  It  was  evident,  from  the  ver- 
dict as  it  was  at  first  returned,  that  the  jxiry  intended  the 
finding  to  be  as  embodied  in  the  verdict  finally  rendered. 
Vol.  XXTX.— 14 
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Indeed)  it  was  the  duty  of  the  court  to  eee  that  the  verdict 
was  put  in  proper  form. 

It  is  claimed  that  the  court  helow  erred  in  overruling  the 
motion  for  a  new  trial ;  that  the  verdict  is  not  sustained  by 
the  evidence,  because  there  is  no  proof  that  the  assignment 
from  Slaughter  to  Harrison  was  made  without  consideration* 
If  there  was  fraud,  participated  in  by  Harrison^  or  of  which 
he  had  knowledge  at  the  time  he  received  the  assignment, 
then  it  can  make  no  difterence  whether  there  was  or  was 
not  a  consideration  therefor. 

We  have  carefully  looked  through  the  evidence,  and  we 
are  entirely  so^tisfied  that  the  verdict  was  right  It  was  for 
the  court  and  jury  trying  the  case  to  judge  of  the  wei^t 
of  the  evidence,  and  the  credit  to  be  given  to  the  witnesses. 
Under  the  well  known  and  ofb  repeated  rule  on  the  subject, 
this  court  cannot  interfere  with  the  finding  of  the  jury. 

The  judgment  is  affirmed,  with  costs. 

A.  Igleharty  for  appellant. 

J.  M.  Shaekdford  and  J.  J.  Chandler^  for  appellees. 


PoTTKR  V.  The  AccinENT  Insubaitce  Company  op  Cox-ttmbub. 

This  case  was  presented  on  the  eTidence  alono^  and  the  eourt  refused  to  dis- 
turb the  finding. 

APPEAL  from  the  Vigo  Common  Pleas. 

Eat,  J. — ^We  are  asked  to  reverse  this  case,  upon  the 
evidence.  It  is  insisted  that  in  a  suit  by  a  private  citizen 
against  a  foreign  corporation,  a  finding  has  been  had  for  the 
defendant  so  clearly  against  the  evidence,  that  it  becomes 
our  duty  as  an  appellate  court,  to  set  aside  the  judgment 
rendered  thereon,  and  order  a  new  trioL 
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The  action  was  upon  a  policy  of  insurance,  providing 
compensation  in  case  of  an  accident  occurring  to  the  appel- 
lant, <<  not  fatal,  but  which  absolutely  and  totally  disabled 
him  from  prosecuting  his  usual  employment."  The  com- 
plaint alleged  that  such  an  injury  had  been  received,  and 
demanded  the  compensation.  A  number  of  physicians 
were  called  by  the  appellant,  and  stated  that  an  injury  had 
been  received  by  him,  but  the  most  favorable  testimony  only 
amounted  to  this  statement  by  the  surgeon  he  had  selected : 
"  Such  a  hernia  as  this  does  not  necessarily  prevent  a  man 
from  attending  to  his  business.  By  wearing  a  truss,  prop- 
erly adjusted,  he  could  go  about  and  attend  to  his  business." 
The  evidence  of  the  appellant  was  somewhat  stronger,  but 
as  the  person  with  whom  he  was  walking  at  the  time  the 
injury  occurred,  according  to  his  statement,  does  not  cor- 
roborate his  evidence,  and  the  testimony  of  other  wit- 
nesses discredits  it,  we  cannot  reverse  a  finding  which,  had 
it  been  otherwise,  would  have  rested  upon  the  appellant's 
statement  alone. 

The  judgment  is  affirmed,  with  costs. 

jr.  E.  McDonald  and  A.  L.  SoachCy  for  appellant 

71  H.  NekoTij  for  appellee. 


Dblano  v.  Thb  State. 

APPEAL  from  the  Be  Kalb  Common  Pleas. 

Rat,  J. — ^The  appellant  was  tried  and  convicted  on  a 
charge  of  having  maliciously  killed  three  sheep,  the  prop- 
erty of  one  Lackey.  On  the  trial,  the  record  informs  us,  a 
witness  was  permitted  to  testify  on  behalf  of  the  State, 
over  the  objection  of  the  appellant,  that  a  store  having 
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been  broken  open  in  the  town,  and  goods  taken  therefrom^ 
a  short  time  before  the  trespass  charged,  a  search  warrant 
had  been  issued,  and  the  premises  belonging  to  the  appel- 
lant had  been  searched  for  the  stolen  property.  Whether 
the  appellant  had,  before  this  evidence  was  introduced, 
placed  his  character  in  issue,  and  whether  this  evidence  was 
drawn  out  by  the  State  on  cross  examination  of  a  witness 
introduced  by  the  appellant  to  sustain  his  character,  does  not 
appear,  as  the  evidence  is  not  in  the  record.  We  cannot, 
therefore,  say  there  was  error  in  allowing  the  evidence  to 
be  given. 

The  judgment  is  afElrmed,  with  costs. 

J.  L  Beat  and  R.  W.  McBrian^  for  appellant. 

2).  E.  Williamson,  Attorney  General,  for  the  State. 


The  State  r.  Nolaot). 

Ikdictxekt.— TiacE. — Motion  in  Abrxst. — Where  an  indictment  txea  the 
time  of  the  commission  of  the  crime  charged  at  a  date  subseqaent  to  the 
finding  of  the  indictment,  it  is  bad  on  motion  in  arrest. 
29  212  Sahe. — GAMiNa— SuFFERiNa  HousE  TO  BE  vsED  FOB.— An  indictment  for 

Itt    446 

el65  447  Buffering  a  building  to  be  used  for  gaming,  must  state  the  names  of  the 

persons  who  were  suffered  to  game,  or  show  cause  for  not  doing  so,  and 
where  this  is  not  done,  the  objection  may  be  taken  by  motion  in  arrest. 

APPEAL  from  the  Montgomery  Circuit  Court. 

Gregory,  J. — The  appellee  was  indicted  at  the  March 
term,  1867.  The  indictment  charges  that  ^^  James  Noland, 
on  the  12th  day  of  December,  1867,  at  &;c.,  did,  then  and 
there,  suffer  his  huilding  and  tenement  to  he  used  for 
gaming,  contrary  to  the  form  of  the  statute,"  &c.  Plea, 
not  guilty.  Trial  by  jury ;  verdict,  guilty.  ALotion  in  ar- 
rest sustained.    The  State  appeals. 

The  time  charged  is  an  imposaiblo  date;  there  is,  there- 
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fore,  no  time  fixed  at  which  the  ofiense  was  committed. 
The  precise  time  of  the  commission  of  an  ofiense  need  not 
be  stated,  bnt  it  must  be  shown  to  have  been  within  the 
statute  of  limitations.  2  G.  &  H.,  §  56,  p.  402.  In  Sowle  v. 
The  StatCj  11  Ind.  492,  under  the  code,  this  court  held,  where 
there  had  been  a  trial,  conviction  and  judgment  over  a 
motion  in  arrest,  that  an  information  for  suftering  gambling 
in  a  grocery  must  state  the  names  of  the  persons  suffered  to 
gamble,  or  show  valid  reasons  for  not  giving  them.  We 
think  this  was  a  correct  ruling.  The  code  provides  that 
"the  indictment  or  information  must  be  direct  and  certain, 
as  it  regards  the  party  and  the  offense  charged,"  2  G.  &  H., 
§  55,  p.  402.  Noland  was  liable  for  each  act  of  allowing 
his  building  to  bo  used  for  gaming.  The  only  way  the 
offense  could  be  identified  was  by  giving  the  names  of  the 
parties  suffered  to  gamble,  or  by  stating  a  valid  reason  for 
the  omission.  It  was  so  held,  before  the  code,  in  The  State 
V.  jmUer,  6  Blackf.  502. 

It  is  claimed,  however,  that  the  judgment  could  not  be 
arrested,  under  the  code,  for  either  of  these  defects.  A 
majority  of  this  court  think  otherwise.  The  statute  is: 
"A  motion  in  arrest  of  judgment  is  an  application  on  the 
part  of  the  defendant  that  no  judgment  be  rendered  on  a 
plea  or  verdict  of  guilty,  or  finding  of  the  court,  and  may 
be  granted  by  the  court  for  either  of  the  following  causes : 
1.  That  the  grand  jury  who  found  the  indictment  had  no 
legal  authority  to  inquire  into  the  offense  charged,  by  reason 
of  it  not  being  within  the  jurisdiction  of  the  court.  2.  That 
the  facts  stated  do  not  constitute  a  public  offense."  2  G. 
&  H.  424.  It  can  hardly  be  supposed  that  the  legisla« 
tare  intended  that  any  loose  statement  of  a  public  offense 
in  an  indictment  or  information  would  be  suflicient  on  a 
motion  in  arrest.  A  public  offense  could  be  charged  with- 
out connecting  the  defendant  with  it.  The  indictment  or 
information  might  show,  on  its  face,  that  it  was  barred  by 
the  statute  of  limitations,  and  yet  a  public  offense  be 
charged*    An  indictment  charging  that  A.  B.  *^did  felo- 
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niouslj  steal,  take  and  carry  away  the  personal  goods  of 
another,  of  the  value  of  five  dollars,"  would  charge  a  pub- 
lic offense,  yet,  it  will  not  seriously  be  contended  that  such 
an  indictment  would  warrant  a  final  judgment  over  a  motion 
in  arrest.  The-  code  itself  is  its  best  interpreter.  It  is  pro- 
vided, that  "the  indictment  or  information  must  contain: 
1.  The  title  of  the  action,  specifying  the  name  of  the  court 
to  which  the  indictment  or  information  is  presented,  and 
the  names  of  the  parties.  2.  A  statement  of  the  facts  con- 
stituting the  ofiense,  in  plain  and  concise  language,  without 
repetition."    2  G.  &  H.,  §  64,  pp.  400, 401. 

This  statement  of  the  facts  constituting  the  ofiense,  is  the 
thing  referred  to  in  the  second  clause  of  the  section  in  rela- 
tion to  arresting  the  judgment.  There  is  no  substantial 
difference  between  them.  The  words,  "in  plain  and  concise 
language,  without  repetition,"  are  directory,  and  a  violation 
of  them  in  some  respects  would  not  render  the  pleading  bad. 

A  majority  of  the  judges  hold  that  the  court  below  com- 
mitted no  error  in  arresting  the  judgment.  The  indictment 
ought  to  state  the  names  of  the  persons  suffered  to  gamble, 
or  show  a  valid  reason  for  not  giving  then?,  and  that  the 
offense  was  committed  within  the  statute  of  limitations. 

The  judgment  is  affirmed,  with  costs. 

Frazer,  C.  J. — The  following  four  propositions  seem  to 
me  very  clear: 

1.  No  essential  ingredient  of  the  offense  intended  to  be 
charged  in  an  indictment  can  be  omitted,  under  any  circum- 
stances, without  rendering  the  indictment  bad  on  motion  in 
arrest. 

2.  In  most  cases,  the  defendant  has  a  right  to  insist,  for 
his  own  protection,  that  more  than  this  shall  be  inserted ; 
that  not  only  a  public  offense  shall  be  charged  against  him, 
but  that  it  shall  be  done  with  such  specific  certainty  as  will 
enable  him  to  distinguish  it  from  any  other  violations  of  the 
same  statute,  and  to  know  that  he  is  charged  not  only  with 
a  public  offense,  but  also  such  particulars  in  relation  thereto 
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as  will  put  it  in  his  power  to  anticipate  the  proof  which 
shall  be  adduced  against  him,  and  prepare  to  meet  it.  This 
is  what  the  code  means  by  requiring  the  charge  to  be  made 
with  certainty. 

3/  The  names  of  the  persons  suffered  to  gamble  might 
ha^e  been  omitted,  if  they  could  not  have  been  ascertained, 
and  the  averment  of  that  fact,  certainly  not  ati  ingredient 
of  the  offense,  would  have  made  the  indictment  good,  even 
on  motion  to  quash.  I  suppose,  in  that  case,  it  would 
scarcely  be  imagined  that  a  public  offense  was  not  charged. 

4.  The  mere  want  of  certainty  is  not  a  cause,  under  the 
code,  for  arresting  the  judgment,  if  the  essential  elements 
of  a  public  offense  be  charged.  To  illustrate  and  apply 
these  propositions :  An  indictment  averring  that  ^^A.  B., 
at,"  &c.,  "on,"  Ac,  "feloniously  took,  stole  and  earned  away 
certain  property  of  C.  D.,  of  the  value  of  five  dollars,  which 
property  is  unknown  and  cannot  therefore  be  described," 
would  be  clearly  bad  on  motion  in  arrest,  because  it  would 
not  charge  a  public  offense.  If,  however,  the  indictment, 
being  otherwise  good,  did  not  give  the  name  of  the  owner, 
alleging  that  it  was  not  known,  it  would  be  a  good  indict* 
ment.  The  offense  would  be  grand  larceny,  a  public  offense, 
no  matter  who  was  the  owner  of  the  goods.  So  in  the 
case  before  us,  there  was  a  public  offense,  no  matter  who 
was  permitted  to  gamble.  The  names  of  the  persons 
should  have  been  stated,  in  order  to  give  certainty  to  the 
charge.  But  I  think  that  the  defendant,  if  content  to  go 
to  trial,  without  objection  for  want  of  certainty,  should  not, 
after  a  verdict  of  guilty,  be  permitted  to  make  the  objec- 
tion ;  and  I  have  no  doubt  whatever  that  the  code  was  in- 
tended to  prevent  him  from  doing  so,  and  I  know  not  how, 
in  brief  terms,  that  intention  could  have  been  more  clearly 
maij^fested  than  it  is.  Formerly,  whatever  was  a  good  ob- 
jection on  a  motion  to  quash,  was  also  generally  good  in 
arrest.  In  my  opinion,  it  is  not  so  under  the  code,  as  to  all 
averments  required  merely  to  enable  the  defendant  to  pre- 
pare his  defense.    These  being  for  his  benefit,  I  think  he 
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may  waive  them  by  going  to  trial.  "So  hardship  to  the  in- 
nocent can  result  from  this  view,  while  a  leading  object  of 
the  code  will  be  accomplished  by  diminishing  the  chances 
of  escape  by  the  guilty.  For  this  cause,  the  question  be- 
fore us  has  an  importance  not  limited  by  this  case,  and  I 
have  not  therefore  been  willing  to  defeat  what  seems  to  me 
the  clear  and  very  wise  purpose  of  the  legislature,  by  fol- 
lowing Sowle  V.  The  State^  11  Ind.  492,  a  case  evidently 
decided,  as  appears  by  the  opinion,  without  considering  the 
changes  wrought  by  the  present  criminal  code,  and  without 
any  argument  whatever  for  the  State. 

The  other  ground  upon  which  the  indictment  was  at- 
tacked has,  to  my  mind,  more  soundness  in  it.  The  oflfense 
was  charged  to  have  been  committed  nine  months  after  the 
indictment  was  found.  I  was  first  inclined  to  hold  that  this 
was  merely  a  repugnant  allegation,  and  therefore  not  affect- 
ing the  sufficiency  of  the  pleading,  but,  on  reflection,  I  am 
not  able  to  adopt  that  conclusion.  No  other  time  is  alleged 
elsewhere,  and  this  cannot  therefore  be  rejected.  It  fol- 
lows that  the  indictment  charges  what  is  impossible,  and 
cannot  therefore  legally  be  regarded  as  charging  anything 
whatever. 

S.  F.  Wood  and  P.  S.  Kennedy ^  for  the  State. 

r.  M.  Butler^  for  appellee. 
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'  2d~zH         Practice. — ^After  a  lapplemental  complaint  had  Iwen  filed,  a  defendant, 
^39  289|  who  had  been  snmmoned  to  answer  the  orii^nal  complaint,  appeared  and 

filed  a  disclaimer  of  any  interest  in  the  property  in  controTersy  at  the 
timo  he  was  made  a  party,  or  at  the  time  of  filing  his  answer,  and  the 
cause  was  dismissed  as  to  him.  Afterwards,  on  the  call  of  the  canse  for 
trial,  he  asked  leave  to  amend  his  disclaimer  by  striking  out  so  mueli 
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thereof  as  disclaimed  any  interest  at  the  time  he  was  made  a  party,  and 
in  support  thereof  filed  the  affidayit  of  his  counsel,  that  when  the  dis- 
claimer was  prepared  he  did  not  know  that  his  client  was  a  party  to  the 
original  complaint. 

Held^  that  the  application  was  properly  reftued. 

MoBTOAOB. — ^Practice.-— In  a  complaint  to  foreclose  a  mortgage,  any  per- 
son may  be  joined  as  a  defendant  to  answer  as  to  his  interest,  but  the 
complaint  must  show  that  the  person  so  joined  has,  or  at  least  claims  to 
haye,  some  interest  in  the  matter  in  controTersy. 

Sams. — Suxxoks. — Pending  a  complaint  to  foreclose  a  mortgage  against  a 
husband  and  wife,  process  having  been  served  upon  the  wife  only,  the 
husband  died.  A  supplemental  complaint  was  filed,  alleging  the  death  of 
the  husband,  and  that  the  wife  was  the  only  heir,  &o. 

Hddf  that  the  plaintiff  could  not  proceed  to  judgment  without  a  new  sum- 
mons to  the  wife. 

BUPPLSXBIITAL  CoHFLAiiTT. — ^Technically,  leave  is  necessary  to  the  filing  of 
a  supplemental  complaint,  but  where  the  pleading  is  filed,  the  failure  first 
to  obtain  leave  is  not  available  error. 

APPEAL  from  the  Marion  Common  Pleas. 

Fbazsb,  C.  J. — This  was  a  complaint  to  foreclose  a  mort- 
gage upon  real  estate.  The  original  complaint  was  lost,  and 
is  not  in  the  record,  bat  it  appears  that  a  writ  of  summons 
upon  it  was  issued  against  Charles  St.  J.  Westy  Imcy  A.  Westy 
his  wife,  Stoughton  A.  Fletcher j  John  D.  Howland^  and  WSl- 
iam  y.  WUey.  This  was  served  upon  all  but  the  first  named, 
as  to  whom  there  was  a  return  of  "  not  found.'*  After  the 
lapse  of  about  four  years  from  the  issuing  of  the  writ,  the 
death  of  "the  defendant  WesV^  was  suggested.  Two  years 
later,  the  plaintiff  filed  a  substituted  complaint,  making 
Luther  B.  Martin  also  a  defendant,  by  leave  of  the  court. 
This  complaint,  as  finally  modified  by  the  plaintifi*,  showed 
the  death  of  Charles  St.  J.  Westy  after  the  commencement  of 
the  suit;  that  his  wife,  Z/ucy,  was  his  only  heir  at  law,  and 
that  there  was  no  administration  upon  his  estate.  It  alleged, 
also,  the  mortgage  to  the  plaintiff,  made  by  West  and  wife,^ 
in  1858 ;  that  Fletcher  had  a  junior  mortgage  on  the  same 
premises;  that  the  liability,  to  secure  which  the  mortgage 
was  given  to  the  plaintiff,  was  due  and  unpaid.  In  addition 
to  the  demand  of  relief  ordinary  in  suits  for  foreclosure,  it 
was  prayed  that  Wiley  answer  as  to  the  amount  due  him,  and 
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that  a  tax  deed  to  Martin^  and  a  deed  from  WUey  to  Martin^ 
be  declared  void,  and  set  aside,  and  for  general  relief. 
Afterwards,  SpanUj  Smith  and  Hammond  were  made  defend* 
ants,  and  duly  summoned. 

Wiley  filed  a  disclaimer  of  any  interest  in  the  property  at 
the  time  of  answering,  or  when  he  was  made  a  defendant, 
and,  on  his  motion,  he  was  dismissed  by  the  court,  and  a 
rule  upon  him  to  answer  interrogatories  was  discharged. 
Subsequently,  on  the  call  of  the  cause  for  trial,  he  applied 
for  leave  to  amend  his  disclaimer,  by  striking  out  so  much 
thereof  as  disclaimed  any  interest  at  the  time  he  was  made 
a  party.  This  was  refused,  and  the  refusal  is  assigned  for 
error.  The  application  was  supported  by  the  affidavit  of 
his  attorney,  showing  that  the  latter  did  not  know  that  his 
client  was  a  party  to  the  original  complaint.  There  was  no 
error.  The  affidavit  made  no  case  justifying  the  court  in 
opening  the  issues  or  modifying  the  pleadings  at  that  stage 
of  the  cause. 

Martin  unsuccessfully  demurred  to  the  complaint,  for 
want  of  sufficient  facts,  and  this  is  assigned  for  error.  It  is 
clear  that  the  demurrer  should  have  been  sustained.  There 
was  no  averment  whatever  against  him,  and  no  reason  shown 
for  making  him  a  defendant.  It  is  very  true,  as  is  argued 
for  the  appellee,  that  one  may  be  made  a  defendant,  in  such 
a  case,  to  answer  as  to  his  interest  in  the  property.  But  it 
must  at  least  be  alleged  against  him,  that  he  either  has,  or 
claims  some  interest.  This  error  reverses  the  judgment  as 
to  Martin.  West,  Fletcher^  HowUmd,  Spann,  Smith  and  Ham' 
rmnd,  were  defaulted. 

It  is  claimed  that  it  was  error  to  proceed  upon  the  sup- 
plemental complaint  against  Mrs.  West,  without  summoning 
'her  to  answer  it,  she  having,  by  the  death  of  her  husband, 
after  the  commencement  of  the  suit,  acquired  an  additional 
interest,  and  Ijie  husband  never  having  had  notice.  I  am 
of  opinion  that  this  point  is  well  taken.  Such  was  the 
chancery  practice,  and  I  perceive  nothing  in  the  code  to 
change  it.    I  am  well  satisfied  that  serious  abuses  might 
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result  from  its  change.  .  In  this  view  two  other  judges  con- 
cur, while  the  remaining  member  of  the  court  sustains  the 
opinion,  not  very  firmly,  however,  that  the  code  has  changed 
the  rule.  The  question  is  therefore  resolved  in  favor  of  the 
appellant,  Mrs.  West^  but  we  are  not  of  opinion  that  any  of 
the  other  parties  can  avail  themselves  of  the  error.- 

The  overruling  of  a  motion  to  strike  the  supplemental 
matter  from  the  substituted  complaint  is  assigned  for  error. 
The  argument  is  that  it  required  the  leave  of  the  court  to 
file  supplemental  matter.  But  in  WoodetaLv.  Ostram  et  ah 
antCy  p.  177,  we  held  that  the  error  was  not  available, 
though  perhaps  technically  there  was  an  irregularity.  We 
are  satisfied  with  that  decision,  and  therefore  adhere  to  it. 

The  judgment,  as  to  Lucy  A.  West  and  Luther  JR.  Mdrtirij 
is  reversed,  with  costs.  As  to  the  other  appellants,  the 
judgment  is  affirmed,  with  costs,  and  the  cause  remanded, 
&c. 

U.  J.  Hammondj  L.  Howland^  T.  A.  Hendricks,  0.  S. 
Hord  and  A.  W.  Hendricks^  for  appellants. 

J.  T.  Dye  and  A.  C.  Harris,  for  appellee. 


Scott  v.  The  State. 

APPEAL  from  the  Vig6^  Criminal  Circuit  Court. 

Frazeb,  C.  J. — ^To  obtain  the  decision  of  this  court  upon 
any  of  the  questions  relied  on  by  the  appellant,  there  should 
liave  been  an  exception  below  to  the  overruling  of  the 
motion  for  a  new  trial.  The  record  before  us  failing  to 
show  that  the  questions  were  thus  saved,  the  judgment 
must  be  affirmed,  with  costs. 

Judgment  accordingly. 

W.  Mackj  8.  C.  Davis,  and  M.  M.  Joab,  for  appellant. 

D.  E,  Williamson,  Attorney  General,  for  the  State, 
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168  wf>  Municipal  Cobpokations.— Stbeet  Assessmbhts. — ^Local  assessments  for 
street  improvements  in  cities  are  anthorised  on  the  principal  of  the  direct 
benefits  resalting  from  the  improTements  to  those  npon  whom  they  are 
made. 

Sake  — Every  property  holder,  and  in  some  degree,  every  resident  of.  the 
city,  may  be  interested  in  all  the  improvements  of  a  city ;  but  those  own- 
ing property  on  that  part  of  a  street  to  be  improved  are  directly  inter- 
ested in,  and  benefited  by,  the  improvement,  whilst  the  common  interest 
is  remote;  and  hence  it  is  deemed  just  and  equitable  to  require  those 
directly  benefited,  and  whose  property  is  enhanced  in  value  by  the  im- 
provement to  bear  the  expense  of  making  it. 

Same. — Statute  op  Ihcobpobation.-Cohstbvctioh. — ^By  section  65  of  the 
act  for  the  incorporation  of  cities,  (Acta  special  session,  1865,  p.  29,) 
the  cost  of  the  improvement  of  a  street  in  a  city  is  to  be  assessed  npon 
the  persons  owning  the  lots  or  parts  of  lots  fronting  on  the  part  of  the 
street  improved;  the  proportionate  amount  for  which  each  person  is  liable, 
to  be  according  to  the  number  of  fh>nt  feet  owned  by  him  thereon;  and 
where  a  lot  is  owned  in  distinct  portions  by  two  persons,  the  one  owning 
the  east  half,  which  does  not,  and  .the  other  the  west  half,  which  does  front 
on  the  street  improved,  the  owner  of  the  latter  portion  is  alone  liable  to 
be  assessed;  and  the  fact  that  the  division  of  the  lot  has  not  been  plotted 
makes  no  difference. 

APPEAL  from  the  Floyd  Circuit  Court. 

Elliott,  J. — Complaint  for  an  injunction,  filed  by  Martha 
Cooky  Sarah  G.  Cook  and  John  T.  Cook  against  the  city  of 
Ifew  Albany  and  George  Greshaniy  the  treasurer  of  said  city, 
to  enjoin  part  of  an  assessment  made  by  said  city  on  the 
west  half  of  lot  26,  on  Upper  Elm  street^  for  the  improve- 
ment of  Upper  Third  street,  on  which  said  half  lot  fronts. 
The  court  overruled  a  demurrer  to  the  complaint,  and,  the 
defendants  refusing  to  answer  further,  a  final  decree  of  in- 
junction was  rendered  in  accordance  with  the  prayer  of 
the  complaint.  The  defendants  excepted  and  appeal  to  this 
court. 

The  facts,  as  shown  by  the  complaint,  are  these :  Lot 
26,  described  in  the  complaint,  is  a  comer  lot,  having  a 


NOVEMBER  TERM,  1867.  221 

The  City  of  New  Albany  and  Another  v.  Cook  and  Others. 

front  of  sixty  feet,  on  the  south,  on  Upper  Mm  street,  and 
one  hundred  and  twenty  feet,  on  the  west,  on  Upper  Third 
street  The  plaintifis  and  their  ancestors  have  been  the 
owners  in  fee  of  the  west  half  of  said  lot  26  since  the  year 
1859,  and  are  non-residents  of  said  city. 

In  the  year  1866,  the  common  council  of  said  city,  with 
the  concurrence  of  two-thirds  of  the  members  thereof, 
ordered  a  full  improvement  of  that  part  of  Upper  Third 
street  between  Elm  and  Oak  streets,  in  said  city.  The 
owners  of  the  lots  bordering  thereon  not  having  petitioned 
for  said  improvement.  The  expenses  of  said  improvement 
were  ordered  to  be  paid  by  the  owners  of  the  lots  bordering 
on  that  part  of  said  street,  in  proportion  to  the  number  of 
front  feet  owned  by  them  respectively.  Lot  26  fronts  on 
that  part  of  said  street  so  ordered  to  be  improved. 

The  common  council,  having  first  advertised  to  receive 
proposals  therefor,  contracted  for  said  improvement  with 
JUcKenna  and  Ormond,  they  being  the  best  bidders  therefor. 
The  work  was  fully  performed  and  completed  according  to 
contract,  and  proper  estimates  thereof  made,  by  which  there 
was  due  to  said  contractors  for  said  work,  for  the  one  hun- 
hundred  and  twenty  feet  front  of  said  lot  26,  which  bor- 
dered on  said  improvement,  the  sum  of  $803  90 — ^the  whole 
of  which  sum  was  assessed  by  the  city  council  against  the 
plaintiifs,  as  the  owners  of  the  west  half  of  said  lot. 

Lot  26  is  designated  on  the  original  plat  of  said  city  as 
fronting  sixty  feet  on  Mm  street,  and  extending  north,  the 
same  width,  one  hundred  and  twenty  feet.  Prior  to  the 
order  for  the  improvement  of  that  part  of  Upper  Third 
street,  and  ever  since  that  time,  one  George  W.  Dodson  was, 
and  continues  to  be,  the  owner  and  in  possession  of  tho 
east  half  of  said  lot  26,  and  it  is  averred  that  there  lias 
never  been  any  plotted  subdivision  of  the  lot.  "So  assess- 
ment for  said  improvement  was  made  against  the  owner  of 
the  east  half  of  said  lot  The  plaintifis,  before  the  com- 
mencement of  the  suit,  paid  the  contractors  the  sum  of 
$151  95,  being  one-half  of  the  am<5unt  of  sidd  assessment, 
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and  claim  that  the  other  moiety  should  be  assessed  against 
the  owner  of  the  east  half  of  said  lot,  and  aver  that  it  is 
benefited  equally  with  the  west  half  by  said  improvement. 
The  x>laintiffs  refusing  to  pay  the  remaining  amount  due  on 
said  assessment,  the  city  council  caused  a  precept  to  issue 
for  the  collection  thereof,  which  was  placed  in  the  hands  of 
the  defendant  Gresham,  the  treasurer  of  said  city,  who  was 
threatening  to  collect  the  same  by  a  sale  of  the  west  half  of 
said  lot  so  owned  by  the  plaintii^. 

The  question  presented  in  the  case,  and  argued  by  coun- 
sel, involves  the  proper  construction  of  certain  provisions 
of  the  act  of  1865,  for  the  incorporation  of  cities  It  is 
provided  by  section  65  of  the  act  referred  to,  (Acts  Spec. 
Bess.  1865,  p  29,)  that  "  when  the  owners  of  two-thirds  of 
the  whole  line  of  lots,  or  parts  of  lots,  (and  measuring  only 
the  front  line  of  such  lots  as  belong  to  persons  resident  in 
such  city)  bordering  on  any  street  or  alley,  consisting  of 
one  whole  square,  between  any  two  streets  crossing  the 
same,  or  if  the  common  council  deem  it  expedient,  for  any 
reasonable  distance  upon  any  square  or  alley,  less  than  one 
whole  square  or  block,  shall  petition  the  common  council  to 
have  the  sidewalks  graded  and  paved,  or  the  whole  width 
of  the  street  graded  and  paved,  or  for  either  kind  of  im- 
provement, or  for  a  full  improvement  in  general,  or  for 
lighting  such  city  according  to  the  general  plan  of  such  im- 
provement in  said  city,  the  common  council  may  cause  the 
same  to  be  done  by  contract,  given  to  the  best  bidden  after 
advertising  to  receive  proposals  therefor,"  &c. 

^<  Sec.  66.  In  all  contracts  specified  in  the  la«t  preceding 
section,  the  cost  of  any  such  improvement  shall  be  esti- 
mated according  to  the  whole  length  of  the  street  or  alley, 
or  the  'part  thereof  to  be  improved,  per  running  foot,  and 
the  city  shall  be  liable  to  the  contractors  for  so  much 
thereof  only  as  is  occupied  by  public  grounds  of  the  city 
bordering  thereon,  and  the  owners  of  lots  bordering  on 
such  streets  or  alleys,  or  the  part  thereof  to  be  improved, 
shall  be  liable  to  the  contractor  for  their  proportion  of  the 
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cost,  in  the  ratio  of  the  first  (front)  line  of  the  lots  owned 
by  them  to  the  whole  improved  line :  Provided,  that  when 
the  owner  of  any  lot  shall  have  made  any  improvement  in 
front  of  his  lot  in  accordance  with  the  general  plan  for  the 
improvement  of  snch  street,  and  nnder  the  direction  of  the 
city  engineer,  he  shall  be  entitled  to  a  reasonable  allowance 
therefor,  upon  his  proportion  of  the  cost  of  such  improve- 
ment, which  reasonable  allowance  shall  be  determined  by 
the  said  engineer,"  &c. 

Section  67  provides  ipv  estimates  and  payments  on  the 
work,  from  time  to  time,  as  it  progresses;  and  further  de- 
clares that  'Hhe  common  council,  with  the  concurrence  of 
two-thirds  of  the  members  thereof,  may  order  or  cause  any 
or  all  of  the  improvements  mentioned  in  the  preceding  sec- 
tion, and  repairs  of  any  kind  of  streets  and  alleys,  to  bo 
made  in  like  manner,  without  such  petition,  and  either 
chaige  or  cause  any  or  all  of  the  expenses,  thereof  to  be 
assessed  and  collected  as  hereinafter  provided  when  petition 
is  made,  or,  if  it  is  deemed  just  and  right  by  the  common 
council,  to  canse  such  expenses,  or  any  part  thereof,  to  be 
paid  out  of  the  general  revenue  of  the  city." 

By  section  68  provision  is  made,  in  case  of  the  non-pay- 
ment of  any  assessment,  for  the  issuing  of  a  precept  to  the 
city  treasurer,  who  is  authorized  to  collect  the  amount  due, 
by  levy  and  sale  of  the  lot,  or  parcel  of  ground,  on  which 
the  assessment  is  made. 

These  local  assessments  are  authorized  on  the  principle  of 
the  direct  benefits  resulting  to  those  upon  whom  they  are 
made,  from  the  improvements.  Every  property  holder, 
and  in  some  degree  every  resident  of  the  city,  may  be  inter- 
ested in  the  improvement  of  all  the  streets  of  a  city ;  but 
those  owning  property  on  that  part  of  a  street  to  be 
improved  are  directly  interested  in,  and  benefited  by,  the 
improvements,  while  the  common  interest  is  remote ;  and 
hence  it  is  deemed  just  and  equitable  to  require  those 
directly  benefited,  and  whose  property  is  enhanced  in  value 
by  the  improvement,  to  bear  the  expense  of  making  it. 
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Three  modes  have  been  adopted  for  ascertaining  the  amount 
or  value  of  the  benefits  thus  conferred,  to  govern  the 
amount  to  be  assessed  on  each  person  so  interested.  One 
is  by  the  appointment  of  appraisers  or  commissioners  to 
ascertain  and  assess  the  benefits  to  each  person  owning 
property  in  the  immediate  vicinity  of,  or  along  the  line  of, 
the  part  of  the  street  to  be  improved;  another  is  to  assess 
the  cost  of  the  improvement  upon  the  persons  owning  the 
lots  or  parts  of  lots  fronting  on  the  part  of  the  street  to  be 
improved ;  the  proportionate  amount  of  each  person  liable,  to 
be  according  to  the  number  of  front  feet  owned  by  him  there- 
on; or  it  may  be  determined  by  the  value  of  the  property  liable. 
The  second  is  the  mode  adopted  by  the  legislature  in  the  sec- 
tions of  the  statute  to  which  reference  has  just  been  made. 
The  language  of  section  66  is,  ^^and  the  owners  of  lots 
bordering  on  such  streets  or  alleys,  or  the  part  thereof  to  be 
improved,  shall  be  liable  to  the  contractor  for  their  propor- 
tion of  the  cost,  in  the  ratio  of  the  front  line  of  the  lots 
owned  by  them  to  the  whole  improved  line.''  Here,  Dad- 
soUj  the  owner  of  the  east  half  of  lot  26,  did  not  own  any 
part  of  said  lot  fronting  on  Upper  Third  street;  he  was  not 
the  owner  of  any  portion  of  the  front  line  of  said  lot.  He 
and  the  plaintiffs  did  not  own  the  lot  as  tenants  in  common ; 
he  was  the  owner  in  severalty  of  the  east  half,  and  the 
plaintiffs  of  the  west  half  of  the  lot.  The  fact  that  the 
division  of  the  lot  had  not  been  plotted  can  make  no  differ- 
ence ;  it  was  severed  by  the  title  of  the  parties,  and  the 
plaintiffs  being  the  owners  of  the  west  half,  owned  the 
entire  line  thereof  fronting  on  Upper  Third  street,  and  were 
therefore  properly  assessed  with  the  improvement  of  so 
much  of  said  street  as  that  line  represented.  This  con- 
struction of  section  66,  is  in  harmony  with  section  65,  which 
only  authorizes  resident  owners  of  lots,  or  partiS  of  lots, 
bordering  on  the  street  or  alley,  to  petition  the  common 
council  for  the  improvement  thereof;  and  it  can  scarcely  be 
supposed  that  it  was  intended  to  assess  residents  whose  lots 
or  parts  of  lots  do  not  border  on  the  part  of  the  street  to  be 
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improved,  and  at. the  eame  time  deny  them  the  right  to 
become  petitioners  for  such  improvements.  But,  if  the 
construction  we  have  given  to  the  statute  can  be  considered 
as  doubtful,  there  is  another,  and,  to  our  minds,  very  satis- 
factory reason  why  it  is  a  proper  one,  and  clearly  accords 
with  the  intention  of  the  legislature.  It  will  scarcely  be  con- 
tended that  the  owner  of  the  part  of  a  lot  entirely  off  of, 
and  excluded  from  the  street,  is  as  much  benefited  by  the 
improvement  of  the  street  as  the  owner  of  the  other  part, 
fronting  directly  on  it.  That  he  is  not,  is  a  self-evident 
proposition.  Yet  no  provision  is  made  by  the  statute  to 
apportion  assessments  in  such  cases.  A  provision  so  neces- 
sary to  the  end  would  certainly  not  have  been  overlooked, 
if  the  legislature  had  intended  the  assessments  to  be  made  on 
any  others  than  the  owners  of  lots,  or  parts  of  lots,  fronting 
on  the  street,  to  improve  which  the  assessment  is  made. 

TVe  think  the  court  erred  in  overruling  the  demurrer. 

The  judgment  is  reversed,  with  costs,  and  the  cause  reman- 
ded, with  directions  to  sustain  the  demurrer  to  the  com- 
plaint, and  for  further  proceedings  not  inconsistent  with 
this  opinion. 

Gregory,  J.,  being  interested  in  the  question  involved, 
was  absent. 

G.  V.  Howkj  JR.  M.  Weir,  and  J.  V.  Ketso,  for  appellants, 

J.  M.  Stotsenburg  and  T.  M.  BrowUy  for  appellees. 


"Kbmp  t7.  MrrcHBLL  and  Others. 

APPEAL  from  the  Morgan  Circuit  Court. 
Fbazeb,  C.  J. — The  appellant  was,  by  order  of  the  court, 
made  a  party  to  a  suit  between  others.    He  appeared  and 
Vol.  XTOy.— 15 
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filed  a  cross-complaint,  praying  certain  relief.  To  this  a 
demurrer  was  sustained,  and  he  complains  thereof  in  this 
court.  The  only  question  argued  before  us  is,  whether  the 
complaint  contains  facte  sufficient  to  constitute  a  cause  of 
action.  But  that  question  is  not  in  the  record.  The  demur- 
rer was  defective  in  not  assigning  the  proper  cause,  and  it 
should  therefore  have  been  overruled.  Kenip  v.  Mitchdl 
et  al.f  ante,  p.  168. 

The  judgment  against  the  appellant  is  reversed,  and  the 
cause  remanded,  with  instructions  to  overrule  the  demurrer. 

W.  R.  Harrison  and  W.  S.  Shirleyj  for  appellant. 

J.  S,  Heater  and . */.  V.  Mitehdl^  for  appellees. 


Hardy  and  Another  v.  Blazer. 

CovTRACT. — Partus — A,  who  was  a  warehouseman  and  a  dealer  in  grain, 
sold  his  warehouse  and  grain  to  B,  who  agreed  to  assume  aU  contracts  of 
A,  growing  out  of  the  business.  Suit  by  C  against  B,  aUeging  these  facts, 
upon  a  i^ceipt  giyen  by  A  for  grain,  which  stipulated  that  the  grain 
should  be  deliTered  on  demand,  or  the  market  price  paid. 

Eeld^  that  the  action  was  weU  brought 

Btldy  also,  on  demurrer  for  defect  df  parties,  that  A  should  haTe  been 
joined  as  a  defendant. 

APPEAL  from  the  Madison  Cii'cuit  Court. 

Bay,  J. — The  appellee  charged  in  his  complaint  that  the 
.firm  of  Sutton  and  Swan,  who  were,  on  the  29th  day  of  August, 
1864,  engaged  in  the  warehouse,  storage  and  wheat  trade, 
executed  to  the  appellee  a  receipt  for  certain  wheat,  then 
received  by  them  in  store,  subject  to  the  order  of  the  appel- 
lee, and  to  be  paid  for  by  said  firm  at  the  market  price. 
That  the  appellants,  together  with  another  person,  who  has 
not  joined  in  this  appeal,  subsequently  purchased  from  said 
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firm  their  warehouee  and  the  wheat  then  in  store,  and,  as 
part  of  the  oomideradon  of  said  purchase,  contracted  to 
redeem  all  the  outstanding  receipts,  and  fulfill  all  contracts 
made  by  said  firm ;  that  the  appellee  had  duly  demanded  from 
the  appellants  the  wheat  mentioned  in  said  receipt,  and,  upon 
refusal  to  deliver  the  same,  had  demanded  the  market  price 
for  the  wheat,  wherefore  he  prayed  j  udgment,  &c.  A  demur- 
rer was  filed,  on  the  ground  that  sufiSLcient  facts  were  not 
stated  in  the  complaint  to  entitle  the  appellee  to  a  judgment* 
against  the  appellants.  This  demurrer  was  overruled.  We 
think  this  ruling  fully  sustained  by  authority.  In  Edtoood 
V.  Monk,  5  Wend.  285,  the  defendant,  Jacob  Monk,  in  con* 
eideration  of  property  delivered  to  him  by  Johannes  Monkj 
undertook  and  promised  to  pay  and  discharge,  among  the 
claims  of  other  creditors,  the  demand  and  claim  of  the  said 
JEttwood  against  the  said  Johannes.  In  that  case  the  claim 
was  specified.  We  do  not  see  that  it  was  material,  how- 
ever, that  such  should  have  been  the  case,  unless  there  had 
been  some  false  or  fraudulent  representations.  The  action 
was  sustained.  The  same  rule  was  followed  in  The  Dela- 
tcare  and  Hudson  Canal  Co.  v.  The  Westchester  County  Bank^ 
4  Denio  97. 

In  the  case  of  Beers  v.  Bobinsony  9  Pernio  Bt.  229,  the  plain- 
tifi*  was  a  creditor  of  Keenanj  and  proved  that  Keenan^s  prop- 
erty was  sold  at  auelkm,  and  the  notes  given  by  the  purchas- 
ers given  t^tbe  defendant,  who  promised  Keenan  that  be 
would  pay  his  debts  so  far  as  the  notes  and  the  property  pur- 
chased by  the  defendant  would  go.  It  was  held  that  the  cred- 
itor could  maintain  an  action  on  the  promise.  This  case  is 
in  point,  as  the  special  debt  was  not  named.  The  following 
cases  are  also  to  the  same  efiect :  Arnold  v.  Lyman,  17  Mass.* 
400 ;  FUch  v.  Chandler,  4  Cush.  254 ;  HaU  v.  Marston,  17 
Mass.  575 ;  Felch  v.  Taylor,  13  Pick.  188 ;  Carnegie  v.  Mor- 
rison, 2  Met.  881;  Hinkley  v.  Fowler,  15  Me.  285.  An. 
interesting  review  and  classification  of  the  authorities  will 
be.  found  in  the  case  of  MeUen,  Admx.  v.  Whipple,  1  Gray 
317.     In  Uashoood  v.  Kenyon,  89  Eng.  Com.  Law  488,  it 
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was  held  that  the  4th  section  of  the  statute  of  frauds  con- 
templated only  cases  where  the  promise  is  made  to  the  per- 
son to  whom  another  is  liable;  therefore,  a  promise  by  the 
defendant  to  the  plaintiff  to  pay  the  plaintifl: 's  debt  due  to 
another  is  not  within  the  statute. 

A  demurrer  was  also  filed  to  the  complaint,  on  the  ground 
that  there  was  a  defect  of  parties  defendant.  This  was 
also  overruled.  We  cannot  sustain  this  action  of  the  court. 
Our  code  provides  that  any  one  may  be  made  a  defendant 
to  the  action  who  is  a  necessary  party  to  a  complete  deter- 
mination or  settlement  of  the  question  involved  We  think 
the  defendants,  for  their  own  protection,  could  insist  upon 
the  members  of  the  firm  of  Suiton  ^  Swan  being  joined  in 
the  suit,  and  bound  by  the  judgment.  The  demurrer  for 
this  cause  should  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

H.  Craveriy  W.  R.  PiersCy  and  jBT.  D.  Thompson^  for  appellants. 

Jl  Davis  and  E.  B.  Goodykoontz^  for  appellee. 


Miller  v.  Gibbs. 

Failvbe  ot  Coksidkbatiov. — ^To  a  suit  upon  a  promissory  note,  the  de- 
fendant answered  that  the  note  was  giyen  for  the  purchase  monej  of  a 
tract  of  land  conyeycd  to  defendant,  at  the  instance  of  the  payee  of  the 
note,  by  a  person  who  was  wholly  insolvent;  that  the  payee  had  agreed 
to  pay  off  a  mortgage  upon  the  premises  of  an  amount  greater  than  the 
note  sued  upon,  which  he  had  failed  to  do,  and  defendant  had  been  com* 
pellcd  to  pay  it. 

Hcldf  that  the  answer  showed  a  failure  of  the  consideration  of  the  note. 

APPEAL  from  the  Blackford  Common  Pleas. 
Frazer,  C.  J. — This  was  a  suit  by  the  appellee  against 
the ,  appellant,  upon  a  promissory  note  for  (888  38,  made 
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by  the  latter,  payable  to  one  CoUinSy  and  by  Collins  trans- 
ferred to  the  plaintifi*. 

The  answer  was  in  a  single  paragraph,  embracing  several 
unnecessary  copies  of  documents  and  other  surplusage, 
with  which  the  record  ought  not  to  be  incumbered,  but  the 
substance  of  what  is  material  in  it  is,  that  the  consideration 
of  the  note  sued  on  was  a  tract  of  land  conveyed  to  the 
defendant  by  a  third  party,  wholly  insolvent,  at  the  instance 
of  Collins,  and  a  parol  agreement  by  Collins  to  pay  off  and 
discharge  a  mortgage  upon  the  land  for  $775 ;  that  Collins 
failed  to  pay  off  the  mortgage ;  that  suit  was  brought  and 
judgment  obtained  for  the  sale  of  the  land  to  satisfy  the 
amount  so  secured,  and  thereupon  the  defendant,  to  save  the 
land,  paid  off  the  judgment,  being  $785. 

The  error  rehed  on  is,  that  the  court  below  sustained  a 
demurrer  to  the  answer.  The  point  seems  to  us  a  plain 
one.  A  parol  promise  may  constitute,  in  whole  or  in  part, 
the  consideration  of  a  promissory  note^  and  the  failure  to 
perform  it  is,  to  that  extent,  a  failure  of  the  consideration 
of  the  note.  Kor  does  it  matter,  that  in  this  case  the  appel- 
lant took  the  deed  of  a  third  party  with  covenants,  that 
party  being  insolvent.  The  parties  could  have  so  con- 
tracted that  the  defendant  must  have  looked  wholly  to  the 
covenants  in  the  deed  for  indemnity  against  the  mortgage, 
or  they  could  have  contracted  as  is  averred  in  the  answer, 
thus  obtaining  security  to  the  defendant  against  the  conse- 
quences of  the  grantor's  insolvency.  There  is  nothing  in 
the  parol  contract  alleged,  in  contravention  of,  or  inconsist- 
ent with,  the  terms  of  the  deed.  There  is  nothing  in  it 
which  could,  with  propriety,  have  been  inserted  in  the  deed, 
or  which  would  have  had  any  binding  effect  upon  the  plain- 
tiff if  it  had  been  inseiiied.  He  was  not  a  party  to  the 
deed.  The  deed  was  one  contract,  the  promise  of  the 
plaintiff  was  another  and  separate  contract,  and  both  to- 
gether constituted  the  eonsideration  of  the  note,  as  it  appears 
from  the  answer. 
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The  jadgment  is  reversed,  with  costs,  and  the  cause  re* 
manded,  with  directions  to  overrule  the  demurrer. 
L  Van  Devanter  and  J.  F.  MeDowdlj  for  appellant 
«7.  JSrownUcy  for  appellee. 


Stewart  r.  Ludwice. 

CovTmACT-*BnciBnoK  OF. — A  eoatraei  wiU  not  be  resoinded  anlesa  both 
parties  can  be  restored  to  their  original  condition;  but  when  that  can  be 
done,  and  the  party  seeking  to  rescind  is  not  in  defaalt^  and  has  offered 
to  restore  the  defaulting  party  to  the  same  condition  he  occupied  before 
making  the  contract^  a  decree  of  rescission  may  be  rendered. 

&AMS. — ^CoNBTBUcnoir. — Co:(BiTioH  PBSCKDXirT. — Suit  upon  a  note  giTcn 
in  part  payment  for  two  tracts  of  land  which  the  plaintiff  had  agreed 
to  sell  and  couTcy  to  the  defendant,  by  an  entire  contract,  fyr  a  stip- 
ulated sum,  payable  in  installments.  The  plaintiff  conyeyed  one  of 
the  tracts  to  the  defendanti  and  promised  to  eonf  ey  the  other  as  soon 
thereafter  as  the  proper  surTcy  thereof  could  be  made  by  him,  and  deliv- 
ered possession  of  both  tracts  to  the  defendant^  who  still  continued  in 
possession.  The  plaintiff  afterwards  failed  to  procure  the  surrey  to  be 
made,  and  before  commencing  the  suit  on  the  note  repudiated  the  con- 
tract as  to  the  tract  unconveyed,  and  commenced  an  action  to  recorer 
the  possession  thereof,  although  the  defendant  was  ready  and  offered  to 
comply  with  the  contract  on  his  part.    Thereupon  the  defendant  demanded 

•  a  rescission  of  the  entire  contract,  and  tendered  to  the  plaintiff  a  deed 
re-conveying  to  him  the  tract  conveyed,  and  offered  to  account  for  the 
rents  and  profits  of  both  tracts ;  but  the  plaintiff  refused  to  rescind  the 
contract  as  to  the  tract  conveyed.  The  note  sued  on  did  not  beoomo 
due  for  nearly  six  months  after  the  date  of  the  contract. 

Held,  that  if  the  case  was  not  one  in  which  a  rescission  of  the  contract  was 
proper,  the  execution  of  the  deed  for  the  tract  unconveyed  was  a  condi- 
tion precedent  to  the  payment  of  the  note ;  which,  not  having  been  per- 
formed by  the  plaintiff,  the  suit  on  the  note  could  not  be  maintained. 

Pbactics. — The  admission  of  a  person  applying  to  be  made  a  party  to  » 
suit,  who  is  a  proper  but  not  a  necessary  party  to  its  determination,  is  a 
matter  in  the  discretion  of  the  eourt  to  which  the  application  is  made, 

APPEAL  from  the  Bipley  Circuit  Court. 
Elliott,  J. — Jjudunck  sued  Stewart  on  a  promissory  noto 
for  |400.    The  complaint  alleges  that  the  note  was  given  in 
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part  payment  for  sixty  acres  of  land,  which  is  described, 
prays  judgment  for  the  amount  of  the  note  and  interest 
thereon,  and  that  it  be  declared  a  lien  on  the  land. 

Stewart  filed  an  answer,  in  the  nature  of  a  cross  complaint, 
in  which  it  is  alleged,  in  substance,  that  the  plaintiff  and 
one  Skeen  entered  into  a  contract,  by  which  the  plaintiff 
agreed  to  sell  and  convey  to  Skeen  two  tracts  of  land,  con- 
taining, together,  one  hundred  and  twenty  acres ;  one  tract 
being  the  same  described  in  the  complaint,  containing  sixty 
acres,  the  other  being  all  of  the  northwest  quarter  of  section 
81,  township  8,  in  range  12,  except  thirty-eight  acres  and 
ninety-three  hundredtlis,  conveyed  by  George  Shook  to  John 
G.  Berlcshire^  and  eight  acres  theretofore  conveyed  1)y  the 
plaintiff  to  Margaret  Johnsony  containing  about  sixty  acres, 
situate  in  said  county  of  Ripley ^  for  the  6um  of  $2,700,  in 
payments,  as  follows :  $500  down,  which  was  then  paid;  $400 
on  the  1st  day  of  Marchy  1866,  for  which  the  note  in  suit 
was  given ;  $900  on  the  Ist  of  Marchy  1867,  for  which  a 
note  was  given  and  secured  by  a  mortgage  on  the  sixty 
acres  of  said  land  described  in  the  complaint,  and  $900  on 
the  1st  day  of  Marchy  1868 ;  that  said  trade  was  made  in  the 
name  of  the  defendant  Stewarty  but,  in  fact,  for  the  benefit 
of  said  /SX'een,.who  was  to  furnish  the  money  to  said  Stewart 
to  pay  for  the  same ;  that  at  the  time  said  contract  was 
made,  the  plaintifi*  conveyed  to  Stewart  the  sixty  acre  tract 
described  in  the  complaint,  but  the  other  tract  was  not  then 
conveyed,  for  the  reason  that  an  accurate  description  thereof 
could  not  be  given  until  it  was  surveyed ;  that  the  plaintiff 
gave  to  said  Skeen  the  immediate  possession  of  the  whole  of 
said  lands,  under  said  contract,  and  promised  to  cause  said 
last  named  tract  to  be  surveyed  immediately  thereafter,  and, 
as  soon  as  the  survey  was  completed,  to  convey  the  same 
by  deed  of  warranty  to  said  Stewart;  that,  upon  the  delivery 
of  said  deed,  said  Stewart  was  to  execute  to  the  plaintiff  a 
note  and  mortgage  for  the  last  payment  of  $900,  to  become 
due  on  the  first  day  of  Marchy  1868 ;  that  said  Skeen  and  one 
Colson  still  hold  possession  of  the  land,  under  said  contract^ 
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and  have  made  lasting  improvements  thereon,  in  grabbing 
and  fencing,  of  the  value  of  $1,000;  that,  after  the  making 
of  said  contract,  and  putting  said  Skeen  into  the  possession, 
of  said  land,  the  plaintiff  refused  to  cause  said  second 
described  tract  to  be  surveyed,  and  refused  to  convey  the 
same,  either  to  the  defendant  or  to  said  Skeen^  and  wholly 
repudiated  that  part  of  said  contract,  and  refused  to  comply 
therewith,  and  had  commenced  an  action  to  recover  the 
possession  of  said  last  named  sixty  acre  tract  from  said  SkeeiXy 
which  was  still  pending;  that  the  defendant  and  Skeen  were 
at  all  times  willing  to  pay  said  several  sums  of  money  when 
they  became  due,  if  the  plaintiff  would  execute  said  deed 
to  the  said  land;  that,  on  the  19th  of  February^  1867,  and 
before  the  commencement  of  this  suit,  the  defendant  and 
Skeen  demanded  of  the  plaintiff  a  deed  for  said  land,  accor- 
ding to  said  agreement,  and  then  offered  to  pay  the  money 
then  due  and  fully  perform  the  contract  on  their  part,  on 
the  execution  of  said  deed,  which  the  plaintiff  refused  to  dv>; 
that  thereupon  they  demanded  a  rescission  of  said  entire  con- 
traet,  and  tendered  to  the  plaintiff' a  deed  re-conveying  to  him 
the  sixty  acres  conveyed  by  him  to  Siewari,  which  was 
brought  into  court,  and  also  offered  to  account  for  the  rents 
and  profits  of  all  of  said  land;  but  the  plaintiff'  refused  to 
rescind  the  contract  as  to  the  sixty  acres  of  the  land  con- 
veyed by  him  to  Stewart;  that  the  sixty  acres  so  conveyed 
is  thin,  poor  land,  not  worth  to  exceed  ten  dollars  per  acre, 
while  the  other  sixty  acres  is  good  bottom  land,  well  farmed 
and  cultivated,  and  is  of  the  value  of  fifty  dollars  per  acre, 
and  was  the  inducement  to  said  purchase.  It  concludes 
with  a  prayer  that  Skeen  and  Cdson  be  made  defendants,  to 
answer  as  to  their  interests ;  that  the  plaintiff  be  enjoined 
from  prosecuting  his  action  to  recover  the  possession  of  said 
sixty  acres  of  the  land  until  the  final  determination  of  this 
suit;  that,  on  the  final  hearing,  said  contract  be  rescinded, 
and  that  an  account  be  taken  of  the  rents  and  profits  and  of 
the  value  of  the  lasting  improvements  made  on  the  land  by 
said  Skeen  and   Colsony  and  of  the  amount  of  purchase 
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money  paid  said  plaintifi^  with  a  proper  judgment  for  the 
defendant,  and  for  general  relief.  The  answer  was  verified 
by  affidavit.  Skeen  also  filed  a  petition,  making  the  answer 
of  l^ewart  a  part  of  it,  praying  to  be  permitted  to  become  a 
party  defendant  in  said  cause,  and  ofiTering  to  appear  and 
plead  therein  immediately. 

The  court  sustained  a  demurrer  to  Stewards  answer,  and 
refused  to  admit  Skeen  as  a  defendant ;  to  which  rulings 
proper  exceptions  were  taken.  Stewart  refused  to  answer 
farther,  and  final  judgment  was  thereupon  rendered  for  the 
plaintifi:'.     Stewart  appeals. 

The  first  error  assigned  is  upon  the  ruling  of  the  court  in 
sustaining  the  demurred  to  the  defendant's  answer.  We  are 
not  favored  with  any  argument  in  behalf  of  the  appellee, 
and  are  not  advised  of  the  grounds  upon  which  the  demur- 
rer to  the  answer  was  sustained. 

The  answer  alleges  that  the  contract  was  an  entire  one, 
for  the  sale  and  conveyance  by  the  plaintifi*  of  two  tracts  of 
land,  for  the  sum  of  $2,700 ;  that  the  plaintiff  conveyed  one 
of  them  to  the  defendant  at  the  time  of  the  contract,  and 
promised  to  convey  the  other  as  soon  thereafter  as  a  proper 
survey  thereof  could  be  made ;  that  he  delivered  to  the  pur- 
chaser possession,  under  the  contract,  of  both  tracts,  but 
subsequently  failed  to  procure  the  survey  to  be  made,  and, 
long  before  the  commencement  of  this  suit,  repudiated  the 
contract  as  to  said  un  conveyed  tract,  refused  to  convey 
it  to  the  defendant,  and  commenced  an  action  for  the 
possession  thereof,  although  the  defendant  was  ready  and 
offered  to  comply  with  said  contract,  on  his  part.  These 
facts  are  admitted  by  the  demurrer. 

The  note  sued  on  did  not  become  due  for  nearly  six 
months  after  the  date  of  the  contract.  The  precise  time 
when  the  deed  should  be  made  was  not  fixed  by  the  con- 
tract, but  it  was  to  be  executed  as  soon  as  the  land  was  sur- 
veyed, which  the  plaintiff'  promised  to  have  done  immedi- 
ately after  the  date  of  the  contract.  Under  such  an  agree- 
ment, the  plaintiff'  could  only  claim  a  reasonable  time  to 
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procure  the  survey  to  be  made  and  execute  the  deed,  which 
expired  before  the  note  became  due.  It  seemB,  therefore, 
clear  that  the  execution  of  the  deed  was  a  condition  pre- 
cedent to  the  payment  of  the  note,  and  not  having  been 
performed  by  the  plaintiff,  the  facts  alleged  constitute  a 
good  bar  to  the  action.  In  this  view  of  the  question,  the 
statute  of  frauds  has  no  bearing  on  the  case,  for  if  no  pos- 
session of  the  land  under  the  contract  had  been  given  to  the 
defendant,  still  the  plaintiff  could  not  demand  the  payment 
of  the  note  without  first  offering  to  comply  with  the  con- 
tract by  executing  and  tendering  the  deed.  If,  as  alleged, 
the  contract  was  an  entire  one  for  both  tracts  of  land,  tho 
fact  that  the  plaintiff  had  executed  and  delivered  to  the 
defendant  a  deed  for  one  of  them,  would  not  enable  him  to 
repudiate  or  rescind  the  contract  as  to  the  other,  and  com- 
pel the  defendant  to  pay  for  and  hold  the  tract  conveyed* 
But  here  the  answer  shows  that  the  plaintiff  put  the  de- 
fendant (or  rather  Skeen^  for  whose  use  and  benefit  the 
contract  is  alleged  to  have  been  made)  into  possession, 
under  and  in  pursuance  of  the  contract,  of  the  whole  of  the 
land,  and  that  he  still  continued  to  hold  the  same,  and  had 
made  valuable  and  lasting  improvements  thereon.  This  was 
sufiBicient  to  take  the  case  out  of  the  statute  of  frauds,  and 
enable  the  defendant  to  compel  a  specific  performance. 
The  relief  specially  prayed  by  the  answer,  as  a  cross-com- 
plaint, is  that  the  contract  be  rescinded,  which  is  based  on 
the  alleged  fact  that  the  plaintiff  had  refused  to  convey  one 
of  the  tracts,  and,  as  to  that,  had  repudiated  the  contract. 
If  the  contmct.,  as  to  that  tract,  were  void  under  the  statute 
of  frauds,  and  the  plaintiff,  for  that  reason,  had  refused  to 
comply  with  it,  or  if  the  plaintiff  were  not  seized  of  that 
tract  and  therefore  could  not  convey  a  good  title,  it  would 
clearly  be  in  the  power  of  the  defendant  to  demand  a  re- 
scission of  the  entire  contract;  but  here  the  answer  admits 
the  seizin  of  the  plaintiff,  and  shows  the  defendant  entitled 
to  a  specific  performance. 
The  plaintiff^  however,  if  the  allegations  of  the  answer 
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be  true,  was  first  in  default.  He  refused  to  execute  the 
deed,  repudiated  that  part  of  the  contract,  and  commenced 
an  action  to  recover  the  possession  of  that  part  of  the  land. 
The  plaiutiiF  having  thus  attempted  to  force  a  rescission  in 
part,  the  defendant  proposes  to  place  him  in  statu  quOy  which 
he  offered  substantially  to  do,  and  thereupon  demands  a 
rescission  of  the  entire  contract.  And  the  authorities  seem 
to  sustain  this  view  of  the  case.  Colson  v.  Smithy  9  Ind.  8; 
Barber  v.  I/ijoUj  8  Blackf.  215. 

Applications  for  the  rescission  of  contracts,  either  for 
fraud  or  because  of  the  failure  of  the  opposite  party  to 
perform,  are  ordinarily  addressed  to  the  sound  discretion 
of  the  court.  A  contract  will  not  be  rescinded  unless  both 
parties  can  be  restored  to  their  original  condition;  but 
when  that  can  be  done,  and  the  party  seeking  to  rescind 
is  not  in  default,  and  has  offered  to  restore  the  defaulting 
party  to  the  same  condition  he  occupied  before  making  the 
contract,  a  decree  of  rescission  may  be  rendered.  But  if 
the  facts  stated  in  the  answer  are  not  sufficient  to  justify  a 
rescission  of  the  contract,  still,  as  we  have  seen,  they  are 
sufficient  to  bar  the  present  action,  and  for  that  reason,  if 
for  no  other,  the  demurrer  to  it  should  have  been  overruled. 

Under  the  allegations  of  the  answer,  Skeen  has  such  an 
interest  in  the  subject  of  the  suit  as  to  make  him  a  proper 
party  thereto,  though  not  a  necessary  one.  It  could  be  no 
error  to  admit  him  to  become  a  party,  and  the  final  trial  of 
the  cause  may  be  rendered  more  complete  by  admitting 
him  as  a  party.  This,  however,  is  a  matter  in  the  discre- 
tion of  the  court  below. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  overrule  the  demurrer  to  the 
answer  of  Stewart^  and  for  further  proceedings  in  accordance 
with  this  opinion. 

J.  W.  Gordojiy  H*  W.  Harrington  and  M.  K.  Bosebrough, 
for  appellant. 
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V.   B AUM. 

99    8961 

^^  *^  IxsuBANCS. — ^AociDXXT  PoLiCT. — NoTicB. — A  was  insured  against  loss  of 

29  ^1  life  in  a  named  sum,  which,  by  the  terms  of  the  policy,  was  to  be  paid  to 

IfiO  6491  B,  in  the  eyent  of  injury  caused  by  accident,  within  the  meaning  of  the  pol- 

icy, resulting  in  the  death  of  A.  There  was  a  clause  in  the  policy  which 
required,  '^in  the  event  of  ixijury,  within  the  meaning  of  this  policy, 
occurring  to  the  assured,  he,  or,  in  case  of  his  death,  his  legal  represent- 
atives, shall,  as  soon  thereafter  as  possible,  give  notice  thereof  to  the 
company  at  their  office  in  C,  or  to  the  agent  writing  the  policy,  together 
with  the  full  name,  occupation  and  address  of  the  assured,  with  full  par- 
ticulars of  the  accident  or  injury."  A  died  from  the  effect  of  a  gun  shot 
wound,  at  a  place  so  near  C,  where  the  office  of  said  company  was,  that 
notice  of  the  death  of  A  might  have  been  given  to  the  company  in  one  day 
thereafter.  B  lived  at  the  time  at  the  place  where  A  died,  but  did  not 
give  notice  to  the  company  until  eight  or  ten  days  after  the  death  of  A. 
The  policy  was  in  the  trunk  of  A  at  C  when  he  died,  and  had  never  been 
in  the  possession  of  B,  nor  seen  by  him,  before  the  end  of  said  eight  or  ten 
days,  when  he  notified  the  company  of  the  death  of  A,  and  the  officers  of 
the  company  gave  him  a  blank  form  of  an  affidavit  in  regard  to  the 
death,  and  stated  that  it  would  be  sufficient  if  he  made  it  out  and 
returned  it  in  three  or  four  weeks,  which  he  did. 
ffeldf  that  it  was  not  necessary  that  B  should  have  a  pecuniary  interest  in 
the  life  of  A  to  entitle  him  to  maintain  an  action  against  the  company  on 
the  policy. 
Heldy  also,  that  the  clause  in  the  policy  requiring  notice  of  the  death  of  the 
assured  to  bo  given  to  the  company  by  his  legal  representative,  as  soon 
thereafter  as  possible,  must  receive  a  reasonable  construction,  and,  under 
the  circumstances  of  this  case,  the  notice  given  to  the  company  by  B  was 
sufficient. 

APPEAL  from  the  Porter  Circuit  Court. 

Ray,  J. — The  iippellee,  Napoleon  BamOy  sued  the  appel- 
lant^ in  the  court  below,  on  an  accident  insurance  policy, 
issued  by  the  appellant  on  the  life  of  one  Amerieus  Baum. 
The  policy,  as  set  forth  in  the  complaint,  states : 

^'lu  consideration  of  eighteen  dollars,  the  receipt  of 
which  is  hereby  acknowledged,  The  Provident  Life  Insurance 
and  Investment  Company  do  hereby  insure  Amerieus  Bourn 
against  loss  of  life  in  the  sum  of  $3,000,  to  be  paid  to  iVa- 
poleon  Baumy  or  his  legal  represeutatiyes,  within  ninety  days 
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after  sufficient  proof  that  the  aasnredy  at  any  time  after  the 
date  hereof,  and  before  the  expiration  of  this  policy,  shall 
have  sustained  personal  injury  caused  by  any  accident, 
within  the  meaning  of  this  policy,  and  the  conditions  here- 
unto annexed,  and  such  injuries  shall  occasion  death  within 
ninety  days  from  the  happening  thereof;  sufficient  proof 
being  furnished  to  this  company. 

^'Against  personal  injury,  in  the  sum  of  fifteen  dollars  per 
\^eek,  for  a  period  not  exceeding  altogether  twenty-six 
weeks,  for  any  single  accident,  within  the  meaning  of  this 
policy,  and  the  conditions  hereto  annexed,  by  which  the 
assured  shall  sustain  any  personal  injury  which  shall  not  be 
fatal,  but  which  shall  absolutely  and  totally  disable  him 
from  the  prosecution  of  his  usual  employment ;  satisfactory 
proof  being  furnished  to  this  company." 

Then  it  is  provided,  in  one  of  the  subsequent  clauses,  us 
follows : 

"All  sums  which  may,  from  time  to  time,  be  paid  by  way 
of  compensation  to  the  said  assured,  by  virtue  of  this  pol- 
icy, shall  be  accounted  in  diminution  of  the  sum  hereby  in- 
sured, and  be  indorsed  on  this  policy,  so  that  in  case  of  sub- 
sequent injury,  whether  fatal  or  otherwise,  during  the  con- 
tinuance of  this  policy,  the  total  amount  to  be  paid  by  said 
company  shall  not,  in  any  case,  exceed  the  principal  sum 
hereby  insured." 

The  policy  was  declared  to  be  for  one  year,  and  there 
was  added,  also,  this  clause : 

"In  the  event  of  injury,  within  the  meaning  of  this  pol- 
icy, occurring  to  the  assured,  he,  or,  in  case  of  his  death, 
bis  legal  representatives,  shall,  as  soon  thereafter  as  possi- 
ble, give  notice  thereof  to  the  company,  at  their  office  in 
C^cagOy  or  to  the  agent  writing  this  policy,  together  with 
the  full  name,  occupation  and  address^  of  the  assured,  with 
full  particulars  of  the  accident  or  injury." 

The  complaint  consisted  of  four  paragraphs,  to  each  of  . 
which  a  demurrer  was  overruled.    The  death  Of  Americus 
JBaum  was  alleged  to  have  resulted  from  a  gun  shot  wound. 
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The  interest  of  the  plaintiff  in  the  life  of  the  assared  was 
stated  in  a  somewhat  different  form  ia  eaoh  paragraph. 

In  the  first  paragraph,  such  interest  is  set  forth  as  follows: 
^^  That  the  said  assured  was  the  brother  of  the  plaintiff,  and, 
by  the  persuasion  and  advice  of  the  defendant,  the  assured 
caused  said  policy  to  be  made  payable  to  the  plaintiff." 

In  the  second  paragraph,  as  follows:  ^^That  the  said 
assured  was  the  brother  of  the  plaintiff,  and  at  the  time  of 
the  execution  of  said  policy,  the  assured,  in  consideration 
of  natural  love  and  affection,  assigned  the  same  to  the 
plaintiff',  and  to  avoid  the  expense  and  trouble  of  executing 
a.  separate  instrument  of  assignment,  authorized  and 
directed  the  defendant  to  make  the  said  policy  payable  to 
the  plaintiff*,  which  the  assured  was  then  and  there  advised 
by  the  defendant  he  might  lawfully  do,  the  defendant  well 
knowing  that  the  plaintiff*  was  the  brother  of  the  said 
assured,  and  that  the  consideration  of  said  assignment  was 
natural  love  and  affection,  and  nothing  else." 

In  the  third  paragraph,  as  follows :  ^<  That  the  assured 
was  the  brother  of  the  plaintiff*,  and  that  the  pldntifi',  as 
such  brother,  had  an  interest  in  the  life  of  the  assured,  and 
that  the  assured,  from  motives  of  natural  love  and  affec- 
tion, caused  said  policy  to  be  made  payable  to  the  plaintiff*/' 

In  the  fourth  paragraph,  as  follows:  ^^That  the  said 
plaintiff  had  an  interest  in  the  life  of  said  assured  to  the 
extent  of  three  thousand  dollars." 

An  answer,  in  several  paragraphs,  was  filed,  consisting 
of  a  general  denial,  and,  in  other  paragraphs,  setting  up 
that  the  death  was  the  result  of  suicide,  and  alleging  that 
the  plaintiff  had  no  interest  in  the  life  of  the  deceased,  on 
which  issues  were  joined. 

The  question  of  interest  is  also  raised  by  an  instruction 
of  the  court  to  the  jury,  and  is  reserved  by  a  special  bill  oi 
exceptions,  under  section  347  of  the  practice  act.  2  G.  & 
H.  210.    We  quote  from  the  bill  of  exceptions  as  follows : 

"  The  cause  came  on,"  &c.,  ^^  and  the  parties  had  given 
evidence  proper  to  be  submitted  to  the  jury  in  the  caose. 
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tending  to  prove  that  the  said  Napoleon  BauMy  the  plaintiff, 
at  the  time  of  the  issuing  of  said  policy  of  insurance,  and 
of  the  death  of  said  Americus  Baum^  was  a  young  man  in 
good  health,  of  about  twenty-three  years  of  age,  not  living 
with  said  Ikssured,  and  in  no  manner  dependent  on  him  for 
his  support,  and  that  said  Napoleon  had  no  interest  what- 
ever, of  a  pecuniary  nature,  in  the  life  of  said  Americus; 
and  thereupon,  at  the  proper  time,  the  court  charged  the 
jury  as  follows : 

^'It  is  wholly  immaterial,'  in  this  case,  whether  said  plain- 
tiff had  or  had  not  any  interest  of  a  pecuniary  nature  in 
the  life  of  said  AmericusJ' 

The  bill  of  exceptions  also  states  that  ^'  evidence  was  given 
to  the  jury  on  the  trial,  proper  to  be  submitted  to  them  in 
the  case,  tending  to  prove  that  the  death  of  said  Americus 
Batim^  occurred  from  a  gun  shot  wound,  in  Porter  county, 
Indianaj  about  six  miles  from  Valparaiso^  and  about  an  hour 
and  a  half  of  easy  travel  from  ValparaiaOy  which  then  was 
the  post  office  of  said  plaintiff,  and  fix>m  which  place  there 
was  a  daily  mail  to  and  from  Chicago^  and  that  one  ^ay  was 
sufficient  time  for  him  to  go  or  send  to  ChicagOy  where  was 
the  office  of  said  defendant;  that  said  plaintiff  was  then 
engaged  at  his  home,  where  said  death  occurred,  in  making 
hay,  and  that  there  was  no  obstacle  in  the  way  of  his  going 
or  sending  to  said  office,  other  than  his  ordinary  farming 
operations,  and  that  he  neither  gave,  nor  caused  any  notice 
of  the  death  of  said  Americus  Baum  to  be  given  to  said 
company,  until  eight  or  ten  days  after  his  death ;  but  it  was 
also  proved  that  said  policy  of  insurance  was,  during  all 
that  time,  in  the  trunk  of  said  Americus  Baum^  at  Chicagoy 
and  had  never  been  in  the  possession  of,  or  seen  by  said 
plaintiff,  till  the  end  of  said  eight  or  ten  days,  and  that 
when  the  plaintiff,  at  the  end  of  said  eight  or  ten  days, 
notified  said  company  of  said  death,  the  officers  of  the  com- 
pany gave  him  a  blank  form  for  an  affidavit  in  regard  to 
said  death,  and  stated  to  him  that  it  would  be  sufficient 
if  he  made  it  out  and  returned  it  within  three  or  four 
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weeks,  which  he  did ;  and  thereupon,  at  the  proper  time, 
the  court  gave  to  the  jury  the  following  charge,  to- wit : 

"  The  fact  that  the  plaintiff  did  not  know  of  the  condi- 
tion in  the  policy  of  insurance,  in  regard  to  notice  to  the 
company  of  the  death  of  said  AmericuSy  if  you  find  from 
the  evidence  that  such  is  the  fact,  excused  the  plaintifi*  from 
such  notice,  until  after  he  was  informed  of  such  condition, 
and  the  failure  to  give  notice  for  such  time,  under  such  cir- 
cumstances, is  no  ground  of  defense.  I  do  not  mean  to 
say  that  he  could  wait  indefinitely,  but  that  if  he,  within 
a  reasonable  time,  procured  the  policy,  and  on  the  same 
day  gave  the  company  verbal  notice  of  the  death,  and  the 
company  then  gave  him  a  blank  form  of  a  notice,  without 
objection  as  to  the  time,  and  he  was,  until  that  time, 
ignorant  of  that  condition,  it  may  be  considered  by  the  jury 
in  deciding  whether  he  gave  the  defendant  notice  of  the 
death  within  proper  time;  and  the  jury  may  also  take  into 
consideration  the  action  of  the  company,  and  the  time  of 
such  action  after  notice,  to  learn  the  circumstances  of  the 
death.  Immediate  notice  means  notice  within  a  reasonable 
time,  under  all  the  circumstances." 

The  position  assumed  by  the  appellant,  in  argument,  that 
\  this  policy  is  one  of  indemnity,  and  that  the  appellee  must 
Ishow  an  interest  in  the  life  of  the  assured,  does  not,  wo 
Ithink,  arise  in  this  case.  The  policy  in  terms  declares  that 
Ithe  company  insure  Americus  Baum  against  loss  of  life,  in 
pe  sum  of  three  thousand  dollars.  It  cannot  be  questioned 
that  a  person  has  an  insurable  interest  in  his  own  life,  and 
that  he  may  effect  such  insurance,  and  appoint  any  one  to 
receive  the  money  in  case  of  his  death  during  the  existence 
of  such  policy.  It  is  not  for  the  insurance  company,  after 
executing  such  a  contract,  and  agreeing  to  the  appointment 
80  made,  to  question  the  right  of  such  appointee  to  main- 
tain the  action.  If  there  should  be  any  controversy  as  to 
the  distribution  among  the  heirs  of  the  deceased,  of  the 
sum  so  contracted  to  be  paid,  it  does  not  concern  the 
insurers.    The  appellant  contracted  with  the  insured  to  pay 
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the  money  to  the  appellee,  and  upon  each  payment  heing 
made,  it  will  be  discharged  from  all  responsibility.  So  far 
as  the  insurance  company  is  interested,  the  contract  is  efiect- 
ive  as  an  appointment  of  the  appellee  to  receive  the  sum 
insured.  The  demurrers  to  each  paragraph  of  the  complaint 
were  properly  overruled.  The  charge  of  the  court  upon  / 
the  question  whether  the  appellee  had  any  pecuniary  inter- 1 
est  in  the  life  of  the  assured,  or  not,  was  correct. 

The  agreement  on  the  part  of  the  assured,  that  in  the 
event  of  his  death,  his  legal  representatives  should,  as  soon 
as  possible  thereafter,  give  notice  in  writing  to  the  com- 
pany, must  have  a  reasonable  construction.  Thus,  the  law 
in  this  state  does  not  authorize  letters  of  administration  to 
issue  until  fifteen  days  after  the  death  of  an  intestate,  and 
it  can  hardly  be  insisted  that  a  notice  given  in  this  state 
within  that  time  is  unreasonably  delayed.  The  law,  as 
stated  in  Angsll  on  Fire  and  Life  Insurance,  is,  that  ^Hhere 
must  be  no  unnecessary  delay,  nothing  which  the  law  calls 
laches.'^  Sec.  230.  It  has  been  held  that  "the  terms  *  forth- 
with,' in  a  poUcy  of  insurance,  used  in  connection  with  giv- 
ing notice  to  the  underwriters  of  a  loss  by  fire,  and  ^  as  soon 
as  possible '  after  a  fire  occurs  dehver  a  particular  account 
of  such  loss,  are  not  to  be  taken  literally,  but  mean  with  due 
diligence,  or  without  unnecessary  procrastination  or  delay, 
under  all  the  circumstances  of  the  case.  In  ordinary  cases, 
whether  due  diligence  has  been  used  by  the  assured,  or  he 
has  been  guilty  of  no  unnecessary  procrastination  or  delay, 
under  all  the  circumstances  of  such  cases,  are  questions  of 
fact,  to  be  determined  by  the  jury."  Edwards  v.  Baltimore 
Fire  Insurance  Co,,  8  Gill.,  (Md.)  176. 

'We  think  the  instruction  on  this  subject  very  fairly  stated 
the  law  to  the  jury,  and  that  the  evidence  upon  the  question 
of  diligence  fully  sustains  the  finding. 

The  judgment  is  affirmed,  with  6  per  cent  damages  and  costs. 

J.  B  and  W.  NUeSy  for  appellant. 

T.  J.  Merrifidd  and  W.  H.  CaikinSj  for  appellee. 
Vol.  XXEX.— 16 
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Egbert,  Tmetee,  fto.,  and  Others  v.  Schultz. 

Dbsd  or  Tbvst. — CoirsTmucnoir. — ^A  conTejed  certain  lands  to  B,  in  trust, 
first,  that  all  the  rents  and  profits  thereof  should  be  used  and  enjoyed  by 
A  during  her  natural  life,  as  ftiUy  as  if  she  had  not  conreyed  the  same  to 
B.  Beoond,  that  If  she,  A,  at  her  death,  should  leaye  any  heirs  of  her 
body  begotten,  the  lands  were  to  go  to  them  jointly  in  fse  simple.  Bui 
if  all  the  heirs  of  her  body,  liTing  at  her  death,  should  die  before  arriy- 
ing  at  the  age  of  twenty-one  years,  then  said  lands  should  go  to  certain 
persons  who  were  named  in  the  deed,  if  they  were  liying  at  her  death, 
and  if  any  of  them  should  be  dead  at  the  (ime  of  her  decease,  the  share 
or  shares  of  such  to  go  tq  their  heirs  at  law.  A  was  not  the  owner  of  the 
entirety  of  the  lands  described  in  the  deed  at  the  date  of  its  execution, 
but  after  its  execution,  and  prior  to  her  death,  she  acquired  the  fUll  title 
to  them,  and  died  without  haying  had  liTing  issue,  but  leaving  surriTing 
her  the  ceituU  que  tnui  named  in  the  deed. 

SMf  that  the  eatuii  que  tntMi,  in  the  deed  named,  were  entitled,  under  the 
provisions  thereof,  to  the  portion  of  the  lands  owned  by  A  at  the  time  of 
its  execution,  but  not  to  the  benefit  of  the  interest  in  the  lands  acquired 
after  its  execution. 

APPEAL  from  the  Putnam  Circuit  Court 
KATy  J. — ^This  was  an  action  by  JuUtis  B.  Egbert,  for  him- 
self and  as  trustee,  with  the  eestais  que  trust  for  themselves 
also,  for  partition  of  certain  real  estate,  against  the  appellee 
as  tenant  in  possession  thereof,  and  asking  an  accounting 
for  the  use  and  occupation  of  the  premises. 

The  deed  under  which  the  appellants  claim  is  as  follows: 
^^This  indenture  made,!LJbc.,  *^  witnesseth,  that  Elizabeth 
Knight"  &c.,  ^ in  consideration  of  the  sum  of  one  dollar 
paid  by  Julius  B.  Egbert,  of,"  ftc,  '^  conveys  to  the  said  Ju- 
lius B,  Egberty  as  trustee  for  the  uses  and  trusts  hereinafter 
named,  the  following  real  estate,''  &o.  '^  The  said  lands  and 
lots  all  to  be  held  by  said  Julius  B.  Egbert,  as  trustee,  as 
follows,  to-wit:  1.  All  the  rents,  issues  and  profits  of  said 
lands  to  be  used  and  eiyoyed  by  the  grantor,  EUzabdk 
Knight,  during  her  natural  life,  as  fully  as  if  she  had  not 
conveyed  the  same  to  said  trustee.  2.  If  the  said  Mizabeth 
Knight,  at  her  death,  should  leave  any  heirs  of  her  body 
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begotten,  the  6idd  lands  and  lots  are  to  go  to  them  jointlj 
in  fee  simple.  But  if  all  the  heirs  of  her  body,  living  at 
her  death,  shall  die  before  arriving  at  the  age  of  twenty-one 
years,  then  all  such  lots  and  lands  shall  go  to  the  following 
persons  in  fee  simple,  to- wit :  Charlotte  Egbert^  Susan  M. 
Smith,  JuUus  B.  Egbert,  Charlotte  Louisa  Jones,  Mary  M. 
JBanta,  Lucien  Egbert,  and  my  husband,  if  living  at  my 
death,  and  if  any  of  these  persons  are  dead  at  the  time  of 
my  decease,  their  share  or  shares  to  go  to  their  heirs  at  law. 
The  said  trustee  is  empowered  to  make  conveyances,  after 
my  decease,  of  said  lots  and  lands  in  accordance  with  this 
trust." 

The  complaint  is  in  two  paragraphs.  The  first  alleges 
that  on  the  15th  day  of  January,  1862,  the  date  of  the 
execution  of  said  deed  of  trust,  the  said  Elizabeth  Knight 
was  the  owner  of  the  undivided  two-thirds  of  the  lots  and 
lands  described  in  said  deed,  and  that  certain  other  persons, 
the  owners  of  the  undivided  one-third,  were  tenants  in 
common  with  her  in  the  same,  as  also  in  certain  other 
lands ;  that  said  Elizabeth^  at  said  date,  was  in  possession  of 
the  land  so  conveyed,  and  continued  to  occupy  the  same 
until  about  April  1, 1868,  the  date  of  her  decease ;  that  at 
the  time  of  the  execution  of  said  deed  she  was  a  feme  sole, 
but  subsequently  intermarried  with  the  appellee;  that  she 
died  without  having  had  living  issue,  but  leaving  surviving, 
her  mother,  brothers  and  sisters,  the  cestuis  que  trust  named 
in  the  deed,  and  her  husband ;  that  before  her  death,  but 
sabsequently  to  the  execution  of  said  conveyance,  she  ac- 
quired title  in  full  to  the  lands  and  lots  described  therein. 

The  second  paragraph  contains  the  additional  averment 
that  there  was  a  mistake  made  in  drafting  the  trust  deed, 
in  that  it  was  intended  by  the  grantor  that  the  property 
thereby  conveyed  shoiild  go  to  the  cestuis  que  trust  in  the 
event  the  said  Elizabeth  died  without  issue  of  her  body,  or 
without  issue  arriving  at  twenty-one  years  of  age. 

A  demurrer  was  sustained  to  each  paragraph  of  the  com- 
plmnt,  and  judgment  was  rendered  accordingly. 
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Appellants  argue  that  this  trust  deed  conveyed  the  legal 
estate  in  said  lots  and  lands  to  the  trustee  for  the  benefit  of 
the  appellants  and  appellee,  as  cestuis  que  trustj  subject  to 
the  life  estate  of  the  grantor,  and  that  the  only  condition 
which  could  defeat  the  title  as  absolute,  in  said  cestuis  que 
trusty  was  that  the  gi*antor  should  have  a  child  or  children 
who  should  arrive  at  the  age  of  twenty-one  years. 

The  position  assumed  by  the  appellee  is  this:  ^^  If  Miza- 
beth  Knight  should  die,  leaving  a  child  or  children,  begotten 
of  her  body  and  living  at  her  death,  who  should  die 
before  arriving  at  the  age  of  twenty-one  years,  then,  and 
under  no  other  circumstances,  would  the  appellants  have 
any  rights  under  said  deed.  The  compliant  expressly 
avers  that  said  Elizabeth  died  without  leaving  any  living 
issue  begotten  of  her  body.  Appellants  could  only  take 
through  such  Issue,  and  then  only  on  the  express  condition 
that  said  child,  or  children,  should  die  before  arriving  at 
the  age  of  twenty-one  years.  This  being  true,  said  appel- 
lants have  no  rights  under  said  deed ;  the  trust  has  failed, 
and  the  property,  re  verts  to  the  heirs  at  law  of  said  Eliza- 
beth Knight,  deceased,  who,  as  shown  by  the  complaint,  are 
the  appellee,  Frederick  Schultz,  her  surviving  husband,  and 
her  said  mother,  Charlotte  Egbert" 

We  think  the.  -law  is  very  clearly  with  the  appellants. 
The  general  rule,  as  laid  down  in  Tennant  v.  Heathfdd,  21 
Bevan  256,  is,  that  when  a  bequest  is  to  take  efiect  after  the 
failure  of  a  prior  gift,  the  total  failure  of  that  gift  will  not 
prevent  the  ulterior  bequest  taking  effect.  In  that  case,  the 
bequest  was  to  the  daughter  of  the  testator  for  her  separate 
use  for  life,  and  after  her  decease  to  her  children,  and  in 
case  of  their  death  before  the  vesting  of  their  estate,  in 
trust  for  her  next  of  kin.  Though  the  daughter  never  had 
any  children,  it  was  held  that  her  next  of  kin  took  the 
estate  at  her  death,  and  that  there  was  no  intestacy.  The 
appellants,  however,  are  not  entitled,  under  the  trust,  to  the 
benefit  of  any  interest  in  the  land  acquired  by  the  grantee 
after  the  execution  of  the  deed  of  trust. 
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The  judgment  is  reversed,  and  the  cause  remanded,  with 
instructions  to  overrule  the  demurrer  to  the  first  paragraph 
of  the  complaint.    Costs  against  appellee. 

D.  JE.  Williamson  and  A.  Daggy,  for  appellant. 

S*  TVnnan,  for  appellee. 


The  Indianapolis  RoLLma  Mill  Company  r.  Thb  City  of 

Indianapolis  and  Another. 

IxJUVCTioir. — TREflPAfis. — An  ii^unotlon  will  not  be  granted  to  restrain  the 
commission  of  an  act  which  is  a  simple  trespass,  when  full  compensation 
in  damages  can  be  made  to  the  party  aggrieyed. 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Elliott,  J. — ^This  was  a  complaint  for  an  injunction  by 
the  Indianapolis  BolUng  Mill  Co.,  the  appellant,  against  the 
appellees. 

It  is  alleged  in  the  complaint  that  the  appeUant  is  a  cor- 
poration, created  by  and  under  the  laws  of  the  State  of 
Indiana;  that  in  April,  1857,  one  Richard  A.  Douglass  was 
the  owner  of  out-lot  125,  in  the  city  of  Indianapolis,  on 
which  he  was  then  about  to  erect  a  rolling  mill,  for  the  pur- 
pose of  rolling  and  re-rolling  railroad  iron,  which  would 
involve  an  outlay  of  at  least  $100,000 ;  that  to  work  said 
mill  successfully,  it  was  necessary  to  have  a  railroad  track 
therefrom,  connecting  with  the  various  railroads  extending 
to  said  city ;  that  in  April,  1857,  the  city,  by  the  mayor  and 
common'council  thereof,  passed  an  ordinance  allowing  said 
Dottglass  to  build  a  railroad  track  from  said  out-lot  to  the 
Terre  Saute  and  Richmond,  or  Union  railroad  track,  along 
and  near  the  middle  of  Tennessee  street  in  said  city ;  that 
said  Douglass  subsequently  erected  a  rolling  mill  on  said 
out-lot  125,  and  also  constructed  a  railroad  track  therefrom, 
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on  and  along  Tennessee  street,  to  and  connecting  with  the 
track  of  the  Terre  Saute  and  Richmond  railroad  company, 
and  also  the  Union  track,  in  said  city,  in  strict  conformity 
with  the  terms  of  said  city  ordinance;  that  the  appellant  is 
now  the  owner  and  holder  of  said  out-lot  125,  and  the  roll- 
ing mill  and  improvements  situate  thereon,  and  of  the  said 
railroad  track  therefrom  on  Tennessee  street;  that  said  track 
is  essential  to  the  appellant  as  the  only  way  by  which  the 
necessary  coal  and  material  can  be  carried  to  said  rolling 
mill  to  keep  it  in  operation,  and  for  shipping  oS  the  rails 
manufactured  at  said  mill. 

The  acts  complained  of,  and  against  which  an  injunction 
is  prayed,  are  stated  thus :  ^^  Plaintiff  further  states  that  the 
defendant,  Thomas  Wren^  has  commenced  obstructing  the 
said  railroad  track  of  plaintiff  along  Tennessee  street,  by 
covering  the  same  with  gravel,  and  will,  unless  prevented 
by  injunction,  completely  obstruct  said  railroad  track,  so 
that  it  cannot  be  used  by  plaintiff,  which  will  prevent 
the  full  enjoyment  of  the  said  track  and  said  mill;  and 
said  Wren  says  that  he  is  so  obstructing  said  street  under 
the  direction  of  the  mayor  and  common  council  of  the  city 
of  Indianapolis.  If  said  Wren  is  not  restrained,  plaintiffi^ 
will  suffer  irreparable  injury." 

Answers  were  filed  by  the  defendants,  and  issues  formed 
thereon,  and  on  the  final  hearing  the  court  found  for  the 
defendants,  and,  over  a  motion  for  a  new  trial,  dismissed  the 
complaint  and  rendered  judgment  against  the  appellant  for 
costs. 

This  judgment  must  be  aflirmed.  The  complaint  shows 
no  cause  to  justify  the  interposition  of  the  extraordinary 
powers  of  the  court  by  injunction.  It  charges  Wren  widi 
a  simple  trespass,  in  throwing  gravel  on  the  appellant's 
railroad  track,  which,  allowing  it  to  be  unjustifiable,  could 
be  fully  compensated  in  damages.  The  gravel  could  be 
readily  removed,  or  the  track  raised,  and  the  injury,  there- 
fore, could  not  be  irreparable.  It  makes  no  chaige  what- 
ever against   the    city    of  Indianapclis.    It  alleges  tbab 
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**  Wren  says  he  is  obfitructing  Bidd  street  under  the  direction 
of  the  mayor  and  common  council  of  the  city/'  but  the 
appellant  does  not  even  i\Ilege  that  ^hat  Wren  sftys  is  true. 
The  allegation  amounts  to  nothing. 

A  somewhat  different  case  is  made  by  the  subsequent 
pleadings  and  evidence,  but  one,  we  think,  not  more 
favorable  to  the  appellant  than  that  presented  by  the  com- 
plaint. 

The  judgment  is  aflirmed,  with  costs. 

F.  Band  and  iZ.  H.  Hall  for  appellant. 

B.  K.  jEHUoU  and  J.  B.  Blacky  for  appellees. 
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"WooLBRY  and  Others  v.  Woolbry  and  Others. 

Adtavceicsiit. — "Where  a  Toluntary  oonTejanoe  of  land  is  made  by  a 
parent  to  a  child,  it  is  prima  /ads  an  adTanoement  and  not  a  gift,  bat  the 
question  is  purely  one  of  intention  on  the  part  of  the  parent. 

Same. — ^Eyidknos. — The  fact  of  the  conTeyance  being  established  by  com- 
petent prooj^  parol  OTidence  of  the  declarations  of  the  ancestor,  made 
shortly  before,  as  well  as  of  subsequent  declarations,  is  admissible  to 
establish  or  rebut  the  intention  to  make  an  adyancement. 

« 

APPEAL  from  the  Putnam  Common  Pleas. 

ELUOTTy  J. — This  was  a  suit  by  the  appellees  against  the 
appellants  for  partition  of  two  hundred  acres  of  land  in 
PtUnam  county,  of  which,  in  SepiemheTj  1866,  Abraharri 
WooUn/j  the  ancestor,  died  seized  and  intestate.  The  plain- 
tifis  below  are  four  of  the  children  of  the  intestate.  The 
defendants,  who  are  the  appellants  here,  are  Martha  Woolm/y 
the  widow,  William  M.  and  John  J.  WooUryj  sons,  and 
WaUam  0.  Hart^  the  grand-son  of  the  decedent. 
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On  the  26ih  of  September,  1864,  said  Ahrdham  WooUry 
purchased  a  tract  of  land  containing  eighty  acres,  situate  in 
Edgar  county,  Illinois,  of  the  value  of  $2,400,  paid  the  par- 
chase  money,  and  caused  the  land  to  be  conveyed  to  his 
sons  William  M.  and  John  J.  Woolery,  which,  it  is  alleged 
in  the  complaint,  was  an  advancement  to  them  by  their  said 
father,  and  should  be  charged  against  them  in  the  division 
of  his  estate.  But  the  sons  insist  that  the  land  was  cod* 
veyed  to  them  as  a  gift  from  their  said  father,  and  not  as  an 
advancements  Out  of  this  issue  arise  the  only  questions  in 
the  case. 

The  question  of  advancement  was  submitted  to  a  jury. 
On  the  trial,  the  plaintiffs  gave  in  evidence  a  deed  from  one 
John  Henderson  to  said  William  M.  and  John  J.  Wodery,  for 
the  land  in  lUmcds  referred  to,  and  also  introduced  the  said 
William  M.  Woolery  as  a  witness,  who  testified  that  his 
father  paid  for  the  land  described  in  said  deed,  and  gave  it 
to  him  and  his  brother,  and  caused  it  to  be  conveyed  to 
them ;  <^  that  nothing  was  said  by  his  &ther  as  to  its  being 
an  advancement  to  them,  or  as  to  any  intention  on  his  part 
to  charge  them  with  it  as  an  advancement ; "  that  he,  said 
witness,  was  in  his  twenty-second  year,  and  resided  with 
his  father  at  the  time  of  said  conveyance,  having  never  left 
the  parental  home.  On  this  evidence,  the  plaintiffl  rested 
the  question. 

One  John  Adams,  a  competent  witness,  was  thereupon 
introduced  and  sworn  as  a  witness  on  behalf  of  the  defend- 
ants, who  thereupon  offered  to  prove  by  him  that  he  was  at 
the  house  of  said  Abraham  WooUry,  tiie  ancestor,  in  said 
county  of  Putnam,  on  the  24th  of  September,  1864,  when 
said  Abraham  asked  the  witness  to  write  a  will  for  him,  and 
then  told  the  witness  that  he  wanted  to  give  said  William 
M.  and  John  J.  Woolery,  his  younger  sons,  more  property 
than  the  rest  of  his  children ;  that  the  witness  thereupon 
advised  said  Abraham  that  he  could  effect  his  purpose  of 

giving  said    William  and  John  more  property  than  his 
other  children,  without  a  will,  by  conveying  or  causing  land 
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to  be  conveyed  to  them ;  and  that,  parBuant  to  said  advice, 
the  said  Abraham  went  to  Illinois^  and  on  the  28th  of  Sep- 
tember, 1864y  purchased  the  land  described  in  the  deed,  and 
caused  it  to  be  conveyed  to  said  William  and  John.  The 
defendants  further  offered  to  prove,  by  the  same  witness, 
that  about  twenty  or  thirty  days  later,  said  Abraham  in- 
formed the  witness  that  he  had  purchased  said  land  in  lUi" 
noiSy  and  caused  it  to  be  conveyed  to  said  William  and  John 
as  a  gift,  for  the  purpose  of  securing  to  them  a  larger  share 
of  his  property  than  the  other  children  would  receive ;  to 
all  of  which  the  plaintiffs  objected,  and  the  court  sustained 
the  objection  and  excluded  the  evidence,  to  which  the  de- 
fendants excepted. 

The  defendants  also  offered  to  prove,  by  one  Simpson 
Watson,  a  competent  witness,  that  after  the  purchase  and 
conveyance  of  the  Illinois  land  to  said  William  and  JbAn, 
the  said  Abraham  informed  the  witness  that  he  had  pur- 
chased said  land  and  cansed  it  to  be  conveyed  to  said  WiU" 
iam  and  John  as  a  gift,  for  the  purpose  of  securing  to  them 
a  larger  share  of  his  property  than  the  other  children  would 
receive.  This  evidence  was  also  objected  to  by  the  plaintiffi 
and  excluded  by  the  court,  to  which  the  defendants  excepted. 

An  exception  was  also  taken  to  the  following  instruction 
given  by  the  court  to  the  jury :  ^^  The  purchase  of  land  and 
the  payment  therefor  by  the  father,  and  the  causing  the 
deed  to  be  made  to  a  child,  in  the  absence  of  all  proof  of 
intention,  noses  a  presumption  that  it  was  intended  as  an 
advancement.^' 

The  following  instructions  were  prayed  by  the  defend- 
ants, and  refused  by  the  court,  viz : 

<*  1.  If  the  deceased  conveyed,  or  caused  the  land  in 
question  to  be  conveyed  to  WHUam  and  John,  without  any 
valuable  consideration  having  been  paid  by  them,  the  pre- 
sumption arising  from  this  simple  fact  is  that  said  convey- 
ance was  intended  as  a  gift,  and  not  as  an  advancement. 

^'2.  After  showing  the  conveyance  of  the  land  in  ques- 
tion to  WiUiam  and  John,  the  burden  of  proof  is  upon  the 
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plaintiffs,  alleging  the  fact,  to  prove  that  such  conveyance 
was  intended  as  an  advancement. 

"S.  K  the  jury  find,  from  the  evidence,  that  the  de- 
ceased, in  his  lifetime,  conveyed  to  the  defendants,  or  to 
either  of  them,  the  Illinois  land  named  in  the  complaint, 
without  any  valuable  consideration,  the  law  presumes  the 
same  to  be  a  gift,  and  the  jury  must  find  it  to  be  a  gift  and 
not  an  advancement^  unless  they  also  find,  from  the  evi- 
dence, that  the  same  was  designed  and  intended  to  operate 
as  an  advancement/' 

The  jury  returned  the  following  verdict:  "We,  the 
jury,  having  referred  to  us  the  issue  of  advancements,  find 
that  Abraham  Woolery j  deceased,  the  ancestor  of  said  plain- 
tiffs and  defendants,  advanced  said  defendants,  William  M. 
Woolery  and  John  J.  Woolery^  on  the  28th  day  of  September^ 
A.  D.  1864,  eighty  acres  of  land  in  the  State  of  Illinois^  of 
the  value  of  twenty-four  hundred  dollars,  being,  to  each  of 
them,  twelve  hundred  dollars,  by  purchasing  said  lands  and 
causing  the  same  to  be  conveyed  to  them,  as  alleged  in  the 
complaint" 

Motion  for  a  now  trial  overruled,  and  a  decree  of  parti- 
tion in  accordance  with  the  verdict  of  the  jury.  Other 
proceedings  were  had,  resulting  in  a  final  partition  of  the 
land  in  Putnam  county,  Indiana^  charging  therein  said  WU- 
Uam  and  John  with  twelve  hundred  dollars  each,  as  advanced 
to  them  by  the  conveyance  of  the  land  in  Illinois.  The 
case  is  before  us  on  a  bill  of  exceptions,  reserving  the  ques- 
tions of  law  involved,  under  section  847  of  the  cod^.  2  G. 
&  H.  210. 

There  are  but  two  questions  presented  by  the  record, 
necessary  to  be  noticed.  1.  Are  the  facts  that  the  father 
purchased  the  land  in  Illinois  and  paid  for  it  with  his  own 
money,  and  then  caused  it  to  be  conveyed  to  his  sons,  WU' 
Uam  iand  John^  prima  fade  evidence  of  an  advancement  to 
them?  2.  Did  the  court  err  in  rejecting  the  parol  evidence 
ofiered  by  the  appellants? 

Section  12  of  the  statute  of  descents  (1 G.  &  H.  298)  pro- 
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vides,  that  ^^  advancements  in  real  or  personal  property  shall 
be  charged  against  the  child,  or  descendants  of  the  child,  to 
whom  the  advancement  is  made,  in  the  division  or  distribu- 
tion of  the  estate,  bnt  if  the  advancement  exceed  the  equal 
proportion  of  the  child  advanced,  the  excess  shall  not  be 
refunded." 

It  id  further  declared,  by  the  14th  section  of  the  same  act, 
that  ^^  maintaining,  educating^  or  giving  money  to  a  child 
under  the  age  of  majority,  without  any  view  to  a  portion 
or  settlement  in  life,  shall  not  be  deemed  an  advancement.'' 

It  will  be  observed  that  section  12  does  not  define  what 
shall  be  an  advancement,  while  the  14th  section  only  de- 
clares what  shall  not  be  deemed  such.  In  DtRrnan  v.  Cox, 
23  Ind.  440,  it  is  defined  to  be  ^^  a  giving  by  anticipation 
the  whole  or  part  of  what  it  is  supposed  a  child  will  be 
entitled  to  on  the  death  of  the  parent  or  party  making  the 
advancement."  It  must  have  been  intended  as  an  advance- 
ment to  make  it  such,  and  not  as  a  mere  gift.  It  is  there- 
fore purely  a  question  of  intention  on  the  part  of  the 
parent  or  party  making  the  advancement  or  gift.  The  in- 
tention may  be  shown  by  parol  proof,  but  in  the  absence  of 
any  other  evidence,  the  fact  that  the  father  voluntarily  con- 
veys real  estate,  or  causes  it  to  be  conveyed,  or  transfers 
personal  property  to  a  child,  is  prima  facie  evidence  of  an 
advancement,  and  not  a  gift.  4  Kent's  Com.  418.  It  was 
80  expressly  held  in  JDillman  v.  Cox,  supra.  See  also  Stan- 
ley V.  BrannoTij  6  Blackf.  198,  and  Hodgson  v.  Macy^  8  Ind. 
121.  In  Shaw  v.  Kenty  11  Ind.  80,  which  arose  under 
the  revision  of  1843,  it  was  held  that  '^  to  constitute  an  ad- 
vancement to  a  child,  *  by  settlement  or  portion  of  real  or 
personal  estate,'  such  settlement  or  portion  must  have  been 
so  intended."  That  the  intention  may  be  shown  by  parol 
evidence  is  also  clearly  recognized  in  that  case.  The  word- 
ing of  the  statute  of  1843  is  not  the  same  as  that  of  1852, 
but  there  is  no  substantial  difference  between  them  in  prin- 
ciple.   We  therefore  conclude  that  the  court  did  not  err  in 
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its  inatruction  to  the  jury,  or  in  refusing  the  instractiona 
asked  by  the  appellants. 

2.  Did  the  court  err  in  rejecting  the  parol  evidence 
offered  by  the  appellants  ?  We  have  already  shown  that 
the  presumption  arising  from  the  conveyance  of  the  lUinais 
laud  to  William  and  John,  that  it  was  intended  as  an 
advancement  to  them,  nught  be  rebutted  by  parol  evidence ; 
the  only  question,  therefore,  remaining  to  be  determined  is^ 
was  the  evidence  offered  legitimate  for  that  purpose  ? 

That  the  father  purchased  the  land  in  Illinois,  paid  for  it, 
and  caused  it  to  be  conveyed  to  his  two  sons,  WtUiam  and 
JbAn,  are  facts  not  controverted  by  them.  Nor  was  the 
evidence  rejected  by  the  court  intended  either  to  prove  or 
disprove  those  facts;  it  was  offered  simply  to  show  that 
the  father  intended  the  conveyance  as  an  absolute  ^ft,  and 
not  as  an  advancement  The  main  fact,  the  conveyance  of 
the  property  to  the  two  sons,  was  established  by  other  evi- 
dence. The  declarations  of  the  father,  made  a  few  days 
prior  to  the  conveyance,  as  well  as  those  made  subsequent 
thereto,  tending  to  show  his  purpose  or  intent  in  procuring 
the  conveyance,  may  be  fairly  considered  as  a  part  of  the  res 
gestae,  or  facts  forming  a  part  of  the  transaction,  and  in 
explanation  thereof,  and  were  proper  evidence  for  that  pur- 
pose. The  same  principle  is  recognized  in  the  opinion  of 
the  court  in  the  case  of  77ie  Ijihabitants  <f  MxLford  v.  The 
Inhabitants  of  BHUngkam,  16  Mass.  108.  But  the  case  of 
SScfcs  V.  OHdersleevCyi:  Abbott's  Pr.  R.  1,  is  directly  in  point. 
There,  the  question  was  whether  certain  entries,  made  by 
the  father  in  a  book,  of  property  transferred  by  him  to  his 
children,  and  also  his  oral  declarations  made  in  reference  to 
the  alleged  advancements,  and  a  statement  in  a  paper  signed 
by  hiiti,  and  intended  as  a  will,  but  which  was  invalid  as 
such,  were  properly  admitted  in  evidence  to  show  the  intent 
of  the  father  to  charge  the  several  sums  to  the  children  as 
advancements.  In  the  decision  of  the  question,  it  is  said 
by  the  court  that  ^Hhe  declaration,  oral  or  written,  of  a 
parent,  his  entries  and  charges  in  his  books,  or  any  explicit 
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memorandum  made  by  him,  are  onquestionably  proper  eri- 
dence  upon  questions  of  advancement,  after  it  has  been 
proved  that  a  child  has  received  money  or  property  of  such 
parent,  to  show  that  such  money  or  property  was  neither 
intended  as  an  absolute  gift  on  the  one  hand,  nor  to  create 
a  debt  on  the  other.  For  that  purpose,  I  think  the  deck- 
rations  of  the  intestate,  his  entries  in  hb  account  book, 
and  the  paper  signed  by  him  and  intended  for  a  will  were 
properly  received  in  evidence  in  this  action.  But  this  is 
their  only  eflSsct.  They  do  not  prove  or  establish  the  fact 
that  any  of  these  children  had  money  or  property  from 
their  father.  That  must  be  shown  like  any  other  fact,  in  a 
legal  manner  and  according  to  the  ordinary  rules  of  evi- 
dence." 

On  this  point,  the  appellees'  counsel  refers  to  the  case  of 
Tremper  v.  jBarfon,  18  Ohio,  418,  as  sustaining  the  ruling 
of  the  Common  Pleas.  We  do  not  so  understand  tliat  case. 
It  was  a  bill  for  the  review  of  a  previous  decree  in  a  case, 
m  which  one  Edward  Barton^  sen.,  had  purchased  a  tract  of 
land,  and  caused  it  to.  be  conveyed  to  his  son.  After  the 
death  of  the  father,  his  other  children  filed  a  bill  claiming 
an  interest  in  the  land  by  descent,  on  the  ground  that  it  was 
conveyed  to  the  son  in  trust  for  the  father,  which  was  denied 
by  the  son.  On  the  trial,  the  court  received  evidence  showing 
that  the  object  in  causing  the  conveyance  to  be  made  to  the 
son  was  to  defraud  the  creditors  of  the  father.  This  was  one 
of  the  errors  complained  of  in  the  bill  of  review.  The 
court,  after  deciding  that  the  evidence  was  properly  admit- 
ted, and  that  the  fact  that  the  land  was  conveyed  to  defraud 
creditors  defeated  the  plaintiff's  claim,  also  held  that  the 
conveyance  to  the  son  might  be  sustained  as  an  advance- 
ment, and  in  that  connection  said:  ''If  a  father  thus  pur- 
chases land,  and  directs  the  conveyance  to  be  made  to  a  sou 
or  daughter,  the  presumption  is  that  it  is  intended  as  an 
advancement.  This  presumption  may  be  rebutted  by  com- 
petent evidence.  Declarations  made  by  the  father  subse- 
quent to  tiie  conveyance,  however,  would  not  be  sufficient. 
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But  even  if  they  were,  it  seemsy  in  this  case,  that  the  father 
treated  the  land  as  his  son's  for  many  years  after  the  date 
of  his  deed,  and  even  up  to  near  the  time  of  Ins  death.'' 
The  subsequent  declarations  of  the  father,  here  referred  to, 
were  evidently  those  in  which  he  claimed  the  land  on  the 
ground  that  it  was  held  by  the  son  in  trust  for  him.  Such 
declarations  would  be  clearly  inadmissible,  as  they  would 
go  to  defeat  the  title  of  the  son,  and  it  is  well  settled  that 
the  declarations  of  a  vendor  subsequent  to  the  conveyance 
are  not  proper  for  spch  a  purpose.  But  in  the  case  at  bar, 
the  evidence  offered  was  for  a  very  different  purpose,  and 
we  think  the  court  erred  iu  rejecting  it 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

8*  TurmoLUy  for  appellants. 

D.  E,  Williamson  and  A  Daggy^  for  appellees. 
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Mters  and  Another  r.  Cochran  and  Another. 

Shibiff's  Sam. — Ihhocsxt  Pubcsasxk. — A  Judgment  had  been  paid  before 
a  sale  of  lands  upon  an  exeoution  issued  thereon,  the  sheriff  being  ignore 
ant  of  such  payment.  After  the  payment  of  the  purchase  money,  but 
before  the  execution  of  the  deed,  the  sheriff  becoming  apprised  of  the 
fact  of  payment,  notified  the  purchaser  thereof,  and  tendered  back  the 
purchase  money,  but  the  tender  was  refused,  and  the  sheriff  afterwards 
executed  a  deed. 

UeH  that  the  payment  of  the  judgment  terminated  the  power  of  the  sheriff 
to  sell,  and  that  the  purchaser,  having  notice  of  the  payment  of  the  judgment 
before  <he  execution  of  the  deed,  could  not  hold  as  an  innocent  purchaser* 

APPEAL  from  the  RipUy  Circuit  Court 
Elliott,  J. — ^This  was  a  complaint  by  George  W.  Cochran 
and  Mary  A.^  his  wife,  against  Myera  and  HurUerj  the  appel- 
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lants,  to  set  aside  a  8herifi*'s  sale  and  conveyance  of  certain 
real  estate,  of  which  Myers  and  Hunter  were  the  purchasers. 
The  complaint  contained  three  paragraphs,  each  alleging  a 
difierent  cause  for  setting  aside  the  sale  and  conveyance. 
Separate  demurrers  were  filed  to  each  paragraph,  whitjh 
were  overruled  by  the  court.  The  appellants  thereupon 
refused  to  answer  over,  and  there  was  a  decree  for  the  plain- 
tiffs below. 

The  conclusion  reached  by  us  as  to  the  sufficiency  of  the 
first  paragraph  of  the  complaint  renders  it  unnecessary  that 
we  should  examine  either  of  the  others. 

The  facts  alleged  in  the  first  paragraph  are,  in  substiince, 
as  follows:  That  at  the  February  term,  1862,  of  the  Ripley 
Circuit  Court,  one  Francis  J.  KnowUon  recovered  a  judg- 
ment against  said  George  W.  Cochran  for  the  sum  of 
$1,255  06,  and  at  the  same  time  obtained  a  decree  against 
swd  George  W.  and  his  wife  Mary  -4.,  foreclosing  a  mort- 
gage executed  by  them  on  certain  lands  therein  described, 
to  secure  the  same  debt;  that  afterwards,  an  order  for  the 
sale  of  the  real  estate  described  in  the  mortgage  was  duly 
issued  by  the  clerk  of  said  court  and  placed  in  the  hands 
of  the  sheriff  of  said  county,  to  be  by  him  executed ;  that, 
in  obedience  thereto,  the  sheriff  levied  said  order  of  sale 
on  the  lands  therein  described,  and  duly  advertised  the 
same  for  sale,  at  the  court  house  door,  on  the, 4th  day  of 
OdiAcTj  1862 ;  but  that  on  the  8d  day  of  the  same  month — 
the  day  before  said  lands  were  to  be  5old — ^the  said  George 
W.  Cochran  paid  to  James  H.  Cravens^  the  attorney  of  said 
KnxmUon  in  said  judgment  and  decree  of  foreclosure,  the 
amount  of  said  judgment,  and  at  the  same  time  said  attor- 
ney wrote  a  letter  to  said  sheriff  informing  him  of  said 
payment,  and  directed  the  same  to  him  at  Versailles^  the 
county  seat  of  said  county ;  that  on  the  next  day,  the 
sheriff,  not  having  received  said  letter,  and  having  no  notice 
of  said  payment,  proceeded  to  offer  said  lands  for  sale,  at 
the  time  and  place  stated  in  said  notice,  and  did  then  and 
Vol.  XXIX.— 17 
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there  sell  the  same  to  -  said  Myers  and  Hunter  for  the  sum 
of  three  hundred  and  fifty-five  dollars,  they  being  the 
highest  bidders  therefor.  The  purchase  money  was  paid 
to  the  sheriff  on  the  day  of  sale,  but  he  did  not  make  or 
deliver  to  the  purchasers  a  deed  for  the  lands  until  the  6th 
of  October^  two  days  after  the  day  of  sale.  In  the  mean- 
time, the  sheriff  received  the  letter  of  Cravens  notifying 
him  of  the  payment  of  the  judgment  before  the  sale.  The 
sheriff  thereupon  notified  Myers  and  Hunter  of  the  fact, 
and  tendered  back  to  them  the  purchase  money  paid  by 
them,  which  they  refused  to  receive,  and  demanded  a  deed 
for  the  lands,  which  the  sheriff  subsequently  executed  to 
them. 

The  payment  of  the  judgment  before  the  sale  terminated 
the  power  of  the  sheriff  under  the  execution,  or  order  of 
sale,  and  he  could  not  legally  sell  afterwards.  It  is  true, 
that  no  fault  is  imputable  to  the  sheriff,  as  he  had  no  notice 
at  the  time  of  the  sale  that  the  judgment  had  been  paid, 
and  the  order  of  sale,  being  valid  on  its  face,  was,  perhaps, 
a  justification  to  him,  notwithstanding  his  power  under  it 
was  terminated  by  the  payment.  The  appellants  could 
only  claim  title  under  the  sale,  if  at  all,  on  the  ground  that 
they  were  bonafde  purchasers  under  a  legal  judgment  and. 
execution,  without  notice  of  the  payment,  or,  in  other 
words,  innocent  purchasers  for  a  valuable  consideration. 
But  to  constitute  them  such,  it  is  not  sufficient  that  they  bid 
off*  the  land  and  paid  the  purchase  money  before  notice  of 
the  previous  payment  of  the  judgment ;  they  must  also 
have  received  the  sheriff's  deed  before  such  notice.  In  this 
respect,  it  cannot  be  claimed  that  a  purchaser  at  sheriff's 
sale  occupies  a  better  condition  than  a  purchaser  of  real 
estate  at  private  sale.  And  it  is  well  settled  that  notice  to 
such  a  purchaser  of  an  outstanding  title  in  a  third  person, 
either  legal  or  equitable,  or  that  his  vendor's  title  is  a  fraud* 
ulent  one,  at  any  time  before  the  payment  of  the  purchase 
money,  or  the  execution  of  the  deed,  deprives  him  of  the 
character  of  an  innocent  purchaser  and  defeats  his  tide. 
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See  GaUion  v.  McCasliUj  1  Blackf.  90,  and  cases  there  cited. 
In  the  case  at  bar,  the  complaint  shows  that  the  sheriff,  after 
the  sale,  but  before  he  executed  a  deed  to  the  appellants,  . 
notified  them  of  the  fact  that  the  judgment  was  paid  before 
the  sale,  and  tendered  them  back  the  purchase  money, 
which  they  refused  to  receive,  and  insisted  on  a  conveyance. 
Under  these  facts,  they  cannot  claim  to  be  innocent  pur- 
chasers, and  the  court  did  right  in  overruling  the  demurrer 
to  the  first  paragraph  of  the  complaint,  and  the  judgment 
must  therefore  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

B,  K.  Miott  and  J.  B.  Blaekj  for  appellants. 


Dunn  v.  The  State. 

BzLLB  ov  £xcxpno5S.— -Time  cannot  be  gWen  beyond  the  term  to  file  a  bill 
of  exceptions  in  a  criminal  case. 

• 

APPEAL  from  the  Miami  Common  Pleas. 

Fbazsb,  J. — ^The  errors  assigned  are  shown,  if  at  all,  by 
a  bill  of  exceptions.  The  court  gave  sixty  days  to  file  it, 
and  it  was  filed  within  that  time,  but  long  after  the  close 
of  the  term.  This  practice,  in  criminal  cases,  is  not  war- 
ranted by  the  statute^  and  the  bill  of  exceptions  must  be 
disregarded  here.  Stewart  v.  The  Stait^  24  Ind.  142.  It 
follows,  that  the  judgment  must  be  affirmed,  with  costs. 

J.  JL.  and  J.  Farrar^  for  appellant. 

jD.  E.  Williamson^  Attorney  General,  for  the  State. 
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,S  260'  Stb\tsns  V.  Parish. 

'jW      10; 
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IM  162  HusBAHD  AND  WiFE. — ExECUTORT  0>NTiucT. — The  commoii  law  role,  that 
a  wife  is  not  capable,  during  corerture,  of  entering  into  any  execntorj 
contract  concerning  her  lands,  is  not  changed  by  the  statutes  of  this  State. 

Sams. — An  executory  contract  by  the  wife,  or  by  the  husband  and  wife,  for 
the  sale  of  her  lands,  is  not  binding  on  her. 

Same. — Dexd. — The  court  has  no  power  to  compel  a  husband  to  join  with 
the  wife  in  a  deed  of  the  wife's  lands. 

Same. — Where  the  wife  had  executed  a  deed  of  her  lands  and  reoelTod  the 
consideration,  the  husband  not  joining,  it  was  held  that  the  court  could 
not,  by  decree,  require  him  to  join  in  a  conTeyanoe. 

APPEAL  from  the  Shelby  Circuit  Court. 

Elliott,  J. — This  was  a  complaint  by  Pariah,  the  appel- 
lee, against  Martin  Stevens,  the  appellant,  and  Leah  Stevens, 
his  wife,  to  compel  the  specific  performance  of  a  contract 
for  the  sale  and  conveyance  of  certain  real  estate  owned  by 

the  wife. 

It  is  alleged  in  the  complaint,  that  in  January,  1856,  said 

Leah  Stevens,  then  being  the  wife  of  said  Martin  Sevens, 

was  seized  in  fee  in  her  own  right,  as  one  of  the  children 

and  heirs  at  law  of  Edmund  K.  Parish,  deceased,  of  one 

undivided  seventh  of  a  quarter  section  of  land,  whidi  is 

particularly  described,  situate  in  Shelby  county;  that  said 

Leah  and  her  husband,  Martin  Steve^is,  at  the  date  aforesaid, 

sold  the  interest  of  said  Leah  in  said  land  to  said  Parish^  for 

the  sum  of  two  hundred  and  twenty-five  dollars,  which  he 

then  and  there  paid  to  them,  in  consideration  of  which  said 

Leah  and  Martin  agreed  to  execute  and  deliver  to  said 

Parish  "a  good  and  sufficient  deed  of  conveyance,  with 

covenants  of  warranty,"  for  the  interest  of  said  Leah  in 

said  land;  that  in  pursuance  of  said  agreement,  on  the 

same  day,  all  of  said  parties  went  before  the  recorder  of 

Shelby  county  for  the  purpose  of  having  said  deed  executed ; 

that  they  were  advised  at  the  office  of  the  recorder  that  it 

was  both  unnecessary  and  improper  that  said  Martin  J^evens 

should  join  with  his  wife  Leah  in  the  execution  of  said 
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deed,  and  thereupon,  relying  upon  the  advice  so  given  them, 
and  all  of  them  believing  that  a  deed  executed  by  said  Leah 
alone  was  all  that  was  necessary  to  convey  her  interest  in 
said  land,  she  did  thereupon  execute  and  deliver  to  said 
Parish  a  deed  of  conveyance  therefor  accordingly,  without 
her  said  husband  joining  therein,  but  with  his  knowledge 
and  consent;  that  said  Parish  was  thereupon  put  into  pos- 
session of  the  interest  so  conveyed,  which  he  had  ever  since 
held  and  enjoyed,  and  had  made  lasting  and  valuable  im- 
provements thereon,  of  the  value  of  one  thousand  dollars; 
that  said  plaintifi'  was  ignorant  of  the  fact  that  his  title  was 
invalid  because  said  Martin  Stevens  had  not  joined  with  his 
said  wife  in  the  execution  of  the  deed,  until  about  a  month 
before  the  commencement  of  the  suit,  in  October^  1865,  and 
that  immediately  after  he  was  informed  of  the  fact,  he  pro- 
cured Ik  deed  to  be  prepared,  ready  for  execution  by  said 
Martin  and  Leah  Stevens^  for  the  interest  of  said  Leah  in 
said  land,  and  caused  the  same  to  be  presented  to  said  Mar- 
tin Stevens  for  execution,  but  he  refused  to  execute  the  same, 
or  to  join  with  his  wife  in  the  execution  thereof,  although 
she  was  ready  and  willing  to  join  with  him  therein. 

Prayer,  that  the  defendants  be  i-equired  to  execute  and 
deliver  to  the  plaintift"  a  proper  conveyance  for  the  interest 
of  said  Leah  in  the  land,  or,  in  default  thereof,  that  a  com- 
missioner be  appointed  by  the  court  to  execute  such  con- 
veyance, and  for  general  relief. 

A  demurrer  was  filed  to  the  complaint  by  the  defendant 
Martin  Stevens,  which  was  overruled,  and  he  then  answered 
by  a  general  denial,  and  by  a  second  paragraph,  setting  up  the 
statute  of  frauds.  The  latter  was  rejected  by  the  court,  on 
the  plaintiff's  motion.  Leah  was  defaulted.  The  issue  on 
the  denial  of  Martin  Stevens  was  tried  by  the  court,  and 
found  for  the  plaintiff*,  and,  a  motion  for  a  new  trial  having 
been  overruled,  a  decree  was  rendered  against  the  defendants, 
vesting  all  the  right  and  title  of  said  Leah  to  the  land  in  said 
Parish,  in  fee  simple,  and  a  commissioner  was  appointed  to 
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execute  and  deliver  to  him  a  deed  therefor,  which,  being 
done,  was  examined  and  approved  by  the  court. 

The  reasons  assigned  for  a  new  trial  are :  1.  That  the 
finding  of  the  court  is  contrary  to  law.  2.  That  the  finding 
of  the  court  is  contrary  to  the  evidence. 

The  record  contains  the  evidence,  which  in  the  main  sus- 
tains the  allegations  of  the  complaint.  The  only  points  of 
diflference  are  these :  The  evidence  shows  that  the  contract 
was  in  fact  made  with  Leah  ^evensy  but  Martin^  her  hus- 
band, was  informed  of  and  assented  to  it.  He  was  present 
when  she  executed  the  deed,  and  was  willing  to  join  her  in 
its  execution,  if  it  had  been  deemed  necessary.  The  purchase 
money  was  not  pidd  at  the  time  the  deed  was  executed,  but 
notes  were  given  for  it,  which  were  afterwards  paid  to  Mar" 
tin  Stevens. 

These  variances  do  not  change  the  question  presented  by 
the  complaint,  and  the  case  may  be  disposed  of  by  a  decis- 
ion of  the  question  raised  by  a  demurrer  to  the  complaint, 
the  overruling  of  which  is  one  of  the  errors  assigned. 

The  question  is,  do  the  facts  alleged  in  the  complaint  show 
a  valid  cause  of  action  ?  It  is  declared  by  the  5th  section 
of  the  "  act  touching  the  marriage  relation,"  &c.,  1  Q  &  H. 
874,  that  ^^  no  lands  of  any  married  woman  shall  be  liable 
for  the  debts  of  her  husband,  but  such  lands,  and  the  profits 
therefrom,  shall  be  her  separate  property,  as  fully  as  if  she 
was  unmarried;  providedy  that  such  wife  shall  have  no 
power  to  incumber  or  convey  such  lands,  except  by  deed, 
in  which  her  husband  shall  join.''  And  section  6  provides 
that  "  the  separate  deed  of  the  husband  shall  convey  no 
interest  in  the  wife's  land." 

At  common  law,  the  husband,  by  the  marriage,  became 
entitled  to  an  estate  in  possession  in  the  lauds  of  the  wife, 
during  their  joint  lives,  which  was  subject  to  sale  on  execu- 
tion for  his  debts,  or  might  be  sold  and  conveyed  by  him. 
Montgomery  v.  Tate,  12  Ind.  615.  This  rule,  however,  did 
not  apply  to  lands  conveyed  to  the  separate  use  of  the  wife, 
known  as  her  separate  estate. 
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The  statute  cited  above  changes  the  common  law  rale, 
and,  in  effect,  converts  the  lands  held  by  a  married  woman 
in  general  property  into  her  separate  estate,  with  only  a 
limited  power  of  alienation.  Coj^s  Admr.  v.  Wood^  20  Ind.  54 . 
It  divests  the  husband  of  any  legal  interest  in  his  wife's 
lands  during  coverture.  He  cannot  incumber  it,  or  convey 
any  interest  in  it,  nor  is  it  in  any  manner  subject  to  his 
debts. 

The  well  known  rule  of  the  common  law,  that  the  wife, 
during  coverture,  is  incapable  of  entering  into  an  executory 
contract,  is  not  changed,  in  this  respect,  by  the  statute. 
She  can  incumber  or  convey  her  lands  only  "  by  deed  in 
which  her  husband  shall  join,"  and  then  she  is  not  bound 
by  any  covenant  therein.    1  G.  &  H.,  §  6,  p.  258. 

An  executory  contract  by  the  wife,  or  by  the  husband 
and  wife,  for  the  sale  of  her  land,  is  not  binding  on  her; 
nor  is  it  in  the  power  of  the  husband,  or  the  court,  to  com- 
pel the  wife  to  join  her  husband  in  a  deed  conveying  her 
lands.  If  she  voluntarily  joins  with  her  husband  in  a  con- 
vance  thereof  by  deed,  her  title  is  thereby  divested.  She  is 
bound  by  such  an  executed  conveyance  thereof,  but  by  no 
other  mode  of  contract.  And  so  the  husband,  though  he 
has  no  separate  power  to  sell  or  convey  the  lands  of  the 
wife,  is  authorized  by  the  statute  to  join  with  her  in  a  deed 
of  conveyance  therefor ;  but  this  is  purely  a  discretionary 
power,  the  exercise  of  which  must  depend  entirely  upon 
his  own  will.  And  we  are  not  aware  of  any  principle  of 
law  authorizing  the  court  to  compel  the  husband  or  the 
wife  to  join  in  such  a  conveyance.  "We  therefore  conclude 
that  the  facts  alleged  in  the  complaint  do  not  justify  a 
decree  for  specific  performance,  and  that  the  Circuit  Court 
erred  in  overruling  the  demurrer  to  the  complaint. 

The  judgment  is  reversed,  with  costs,  and  the  proceed- 
ings subsequent  to  the  demurrer  to  the  complaint  set  aside, 
with  directions  to  the  Circuit  Court  to  sustain  the  demurrer. 

S.  Major  and  E.  H.  DaviSj  for  appellant. 

jB.  Jl  DaviSf  for  appellee. 
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*^    "  Thompson  and  Another  v.  Davis. 

Pbactice. — On  appeal  from  a  judgment  against  husband  and  wife  for  the 
foreclosure  of  a  mortgage,  where  only  one  of  seyeral  notes  secured  by  the 
mortgage  was  due,  it  was  held,  1.  That  an  objection  that  the  judgment 
was  for  too  much  could  not  be  noticed,  because  no  motion  was  made  below 
for  a  new  trial.  2.  That  an  objection  that  personal  judgment  was  taken 
against  the  wife  could  not  avail,  because  no  exception  was  taken  below 
to  the  form  of  the  decree,  nor  any  motion  made  to  correct  it  8.  That  the 
failure  of  the  court  to  make  inquiry,  after  judgment,  whether  the  land 
could  be  sold  in  parcels,  could  not  reverse  the  judgment,  where  the  de- 
fendants appeared  and  made  no  objection  to  the  form  of  the  decree. 

APPEAL  from  the  Ripley  Common  Pleas. 

Gregory,  C.  J. — Davis  sued  Thompson  and  wife  to  fore- 
close a  mortgage  given  to  secure  four  notes,  dated  the  18th 
of  April,  1866 ;  the  first  due  September  Ist,  1866,  the  other 
three,  respectively,  due  the  1st  of  JunCj  1867,  1868,  and 
1869.  Suit  was  commenced  on  the  29th  of  October,  1866,  and 
the  decree  rendered  on  the  12th  of  December  following. 
The  defendants  appeared,  and  the  case  was  tried  by  the 
court  without  an  answer.  "So  objection  was  made  to  any 
part  of  the  proceedings,  nor  was  any  exception  taken. 
There  was  a  finding  by  the  court  of  the  amount  due,  and  to 
become  due,  on  each  note,  and  that  the  defendant  executed 
the  mortgage  set  out  in  the  complaint.  There  was  a  decree 
for  the  whole  amount  against  the  defendants,  a  foreclosure 
of  the  equity  of  redemption,  and  that  the  lands  be  sold,  as 
other  lands  are  sold  on  execution,  to  satisfy  the  judgment, 
interest  and  costs ;  and  in  case  the  lands  did  not  sell  for  a 
sufficient  sum  to  satisfy  the  same,  that  the  residue  be  made  out 
of  any  other  property  of  the  defendant  subject  to  execution. 
The  court  further  ordered  that  if  the  defendants,  or  either 
of  them,  should  pay  into  court  the  amount  due  on  the  first 
note,  execution  should  be  stayed  until  the  second  note 
became  due,  and  that  a  like  payment  of  the  second  and 
third  notes,  when  due,  should  entitle  the  defendants  to  a  stay 
of  the  execution  until  the  last  note  matured.    The  decree  is 


MAY  TERM,  1868.  265 

Thompflon  and  Another  «.  Davis. 

for  five  hundred  dollars  more  than  the  complaint  shows  was 
due  at  the  time. 

The  first  and  fifth  errors  assigned  are  the  rendering  of 
judgment  for  more  than  was  shown  to  be  due.  This  error 
cannot  avail  the  appellants  in  this  court.  A  motion  for  a 
new  trial  for  this  cause  ought  to  have  been  made  in  the 
court  below.  The  party  injured  may,  perhaps,  still  have  a 
remedy  by  a  proceeding  to  review  the  judgment. 

The  second  error  assigned  is  the  rendering  of  a  personal 
judgment  against  the  defendant  Nancy  A.  Thompson.  The 
decree  is  a  little  obscure.  There  is  a  general  decree  against 
the  defendants,  but  the  order  to  make  the  money  out  of  the 
property,  other  than  the  mortgage  premises,  is  against  the 
defendant.  But  this  was  a  matter  for  the  court  below  to 
correct,  on  motion.  Before  such  an  error  can  avail  the 
party  here,  there  must  have  been  at  least  an  exception  taken 
to  the  decree. 

The  third  and  fourth  errors  assigned  are  that  it  does  not 
appear  of  record  that  the  lands  could  not  be  sold  in  parcels. 
The  code  provides  that  '4n  such  cases,  (where  there  are 
installments  dae,  and  some  not  due,)  after  final  judgment, 
the  court  shall  ascertain  whether  the  property  can  be  sold 
in  parcels,  and  if  it  can  be  done  without  injury  to  the  inter- 
est  of  the  parties,  the  court  shall  direct  so  much  only  of  the 
premises  to  be  sold  as  will  be  sufficient  to  pay  the  amount 
then  due  on  the  mortgage,  with  costs;  the  judgment  shall 
remain  and  be  enforced  upon  any  subsequent  default,  unless 
the  amount  due  shall  be  paid  before  execution  of  the  judg- 
ment is  perfected.''  2  G.  &  H.,  §  638,  p.  296.  The  duty  of 
the  court  below  is  well  defined  in  the  code,  and  settled  in  a 
number  of  cases  in  this  court.  But  an  omission  to  make 
the  inquiry  and  order,  in  a  case  where  the  defendants; 
appeared  and  made  no  motion  nor  took  any  exception  to 
the  form  of  the  decree,  we  think  is  not  such  an  error  as  will 
authorize  a  reversal.  The  code  provides  that  ^Hhe  Supreme 
Court  may  reverse  or  affirm  the  judgment  below,  in  whole 
or  in  part,  and  remand  the  cause  to  the  court  below;  but  the 
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court  shall  not  reverse  the  proceedings  any  further  than  to 
include  the  first  error."  2  G.  &  BL,  §  569,  p.  276.  It  was 
not  the  duty  of  the  court  below  to  make  the  inquiry  until 
after  final  judgment.  It  is  difficult  to  see  how  an  error 
committed  after  final  decree  could  have  the  effect  of  making 
that  erroneous  which  was  regular.  If,  in  this  case,  the 
defendants  had  asked  for  such  an  inquiry  and  order,  and  it 
had  been  denied,  the  error  would  have  been  corrected  by  an 
order  of  this  court,  remanding  the  case,  with  directions  to 
make  the  inquiry  and  order. 

Our  attention  has  been  called  to  the  cases  of  Oreenman  v. 
Pattisorij  8  Blackf.  465;  Lacoss  v.  Keegan^  2  Ind.  406; 
Allen  V.  ParkcTf  11  id.  504 ;  Oubberiy  et  al.  v.  WinCj  13  id. 
358 ;  Dale  et  al.  v.  Bughj  16  id.  238.  We  think  the  ruling 
in  the  case  at  bar  is  in  strict  conformity  with  the  provisions 
of  the  code,  and  so  feir  as  any  of  the  cases  cited  are  in  conflict 
therewith,  they  are  overruled. 

The  appeal  is  dismissed,  with  costs  against  the  appellants. 

S.  M.  JoneSf  H.  W.  Harrington^  and  M.  K.  Sosebrough  for 
appellants.  ' 


PiEBSB  V.  West. 

Pbagtics. — ^BiBKBVXD  Casb. — Under  seotion  847  of  the  code,  only  Buch 
questionB  cftn  be  reseryed  as  affect  the  merits  of  a  real  litigation,  and 
only  bj  the  party  injured  by  the  ruling. 

APPEAL  from  the  Madison  Circuit  Court. 

Grbgobt,  C.  J. — This  is  an  attempt  to  present  to  this 
court  a  question  of  law  reserved  under  section  847  of  the 
code.    2G.  &.  H.  210. 

A  suit  was  being  tried  in  the  court  below  between  Make- 
peace and  SUver.    The  appellant,  Pierae^  was  an  attorney  for 
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the  defendant.  The  appellee,  West^  was  an  attorney  for  the 
plaintift".  Pierse  objected  to  West  acting  as  attorney  in  the 
cause,  from  the  fact  that  the  latter  was  the  jadge  of  the 
Common  Pleas  Court'of  the  district  in  which  is  the  county 
of  Madison.  The  objection  was  overruled,  and  an  exception 
was  taken. 

The  parties  to  this  appeal  were  not  parties  to  the  suit 
in  the  court  below.  This  seems  to  be  a  by-play,  for  the  pur- 
pose of  getting  the  opinion  of  this  court  on  the  construc- 
tion of  the  act  of  March  6, 1865,  prohibiting  Supreme,  Cir- 
cuit, or  Common  Pleas  judges,  &c.,  from  practicing  law. 
Acts  1865,  p.  101.  A  question  reserved,  under  section 
S47  of  the  code,  must  be  a  question  aiiecting  the  merits  of 
a  real  litigation,  and  can  only  be  taken  advantage  of  in  this 
court  by  a  party  injured  by  the  ruling. 

The  appeal  is  dismissed,  at  the  cost  of  the  appellant. 

W.  JR.  Pierse  and  H.  D.  Thompson^  for  appellant. 


Bkll  v.  Rinker. 

8BBUCTT0V. — PLSABiira* — ^It  IB  not  neoeasary  that  a  oomplaiiit  for  sedaotion 
should  contain  an  arerment  of  the  preyious  chastity  of  the  plaintiff. 

Sams. — EyinsHCX. — Eyidence  of  preyious  chastity  is  admissiblei  as  affect- 
ing the  question  of  damages. 

Same. — ^Instbvctions. — On  the  trial  of  an  action  for  seduction,  the  court 
instructed  the  jury  as  follows:  "1.  If  an  unmarried  man,  haying  by 
his  yisits  and  attentions  to  an  unmarried  female  gained  her  affections 
and  confidence,  importunes  her  to  sexual  intercourse  with  him,  and  she, 
through  her  confidence  in  and  loye  for  him,  yields  to  his  solicitations, 
it  is  seduction.  2.  If  an  unmarried  man  solicits  sexual  intercourse  with 
an  unmarried  female,  and  she  yields  through  the  promptings  of  her  own 
lasciyious  desires,  it  is  not  sedoctiony"  &c. 

Held,  that  the  first  instruction  was  not  subject  to  any  weU  fbonded  oljec- 
tion,  and,  taken  in  connection  with  the  second,  could  not  haye  misled  the 
jury. 


268  SUPREME  COURT  OF  INDIANA. 

Bell  V.  Rinker. 

8aiib. — The  ootirt  refiued  to  instniot  the  jury  that  "they  could  not  indulge 
in  any  presumption  in  favor  of  the  good  character  of  the  plaintiff,  aa  the 
law  raised  no  such  presumption — that  being  matter  of  proof.  In  passing 
upon  the  question  of  character,  you  should  take  into  consideration  her 
own  eyidence,  and  her  own  conduct  as  shown  by  the  eTidence." 

Jffeldy  that  the  instruction  was  correctly  refused ;  1,  because  much  of  the 
evidence  of  the  plaintiff  had  no  bearing  upon  the  subject  of  character; 
and  2,  because  her  conduct  was  not  proper  to  be  considered  in  that  con- 
nection, as  character  can  neither  be  attacked  nor  sustained  by  proof  of 
specific  acts. 

PaAcncE. — Where  a  motion  in  the  court  below  is  based  upon  affidavits, 
the  bill  of  exceptions  to  the  ruling  of  the  court  must  contain  the  affida- 
vits, in  order  to  present  the  question  on  appeal. 

Sake.— SuPBEXE  Coitbt. — ^The  Supreme  Court  will  not  disturb  a  judgment 
upon  a  mere  question  of  the  credibility  of  witnesses. 

APPEAL  from  the  Union  Common  Pleas, 

• 

Frazer,  J. — This  was  a  civil  suit  by  the  appellee  against 
the  appellant  for  her  own  seduction.  There  was  no  aver- 
ment in  the  complaint  that  the  plaintifi*  was  a  woman 
previously  chaste,  or  of  good  repute  for  chastity.  For  this 
reason,  the  appellant  urges  that  the  complaint  was  bad,  and 
that  the  court  below  erred  in  overruling  a  demurrer  to  it. 
We  do  not  find  ourselves  able  to  concur  in  that  opinion. 
The  fact  may  be  pertinent  to  the  question  of  the  measure 
of  damages,  and  evidence  upon  the  subject  is  admissible, 
•but  it  is  not  essential  to  the  right  of  action.  A  female  not 
previously  chaste,  or  of  good  reputation  for  chastity,  may 
nevertheless  resolve  to  be  virtuous,  and  may  be  disposed  to 
adhere  to  that  resolution.  Such  an  one,  the  law  protects 
against  the  enticements  of  unprincipled  men,  by  giving  her 
damages  against  him  who  allures  her  from  tlie  correct  path 
which  she  has  chosen. 

The  court  instructed  the  jury  as  follows:  "2.  If  an  un- 
married man,  having  by  his  visits  and  attentions  to  an  un- 
married female,  gdned  her  affections  and  confidence,  im- 
portunes her  to  sexual  intercourse  with  liim,  and  she, 
tlirough  her  confdence  in  him  and  love  for  Aim,  yidds  to  his 
solicitations,  it  is  seduction. 

<^  8.  If  an  unmarried  man  solicits  sexual  intercourse  with 
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an  unmarried  female,  and  she  yields  through  the  prompt- 
ings of  her  own  lascivious  and  lecherous  desires,  it  is  not 
seduction,  such  as  will  entitle  her  to  recover  damages  in  her 
own  right,  though  a  child  be  begotten  by  thp  connection." 

The  first  of  these  instructions  is  called  in  question  here. 
But  fairly  construed,  it  is  not  liable  to  any  well  founded 
objection.  The  appellant's  counsel  overlooks,  in  argument, 
that  part  of  the  instruction  which  we  have  put  in  italics, 
and  which  is  the  most  important  element  in  it.  The  jury 
could  not  well  ignore  it,  with  the  third  instruction  before 
them,  as  above  set  out. 

The  court  refused  to  give  the  following  instruction,  prayed 
for  by  the  defendant : 

<^  The  jury  cannot,  in  this  case,  indulge  in  any  presump- 
tion in  favor  of  the  character  of  the  plaintiff;  the  law 
Taises  no  presumption  of  good  character  in  her  favor,  in  that 
regard.  So  far  as  character  is  concerned,  it  is  a  matter  of 
proof.  In  passing  upon  the  question  of  character,  you 
should  take  into  consideration  her  own  evidence  and  her 
conduct,  as  shown  by  the  evidence." 

This  instruction  was,  we  think,  correctly  refused.  Much 
of  the  plaintiff's  own  evidence,  given  as  a  witness,  had  no 
bearing,  even  in  the  remotest  degree,'  upon  the  question  of 
her  character,  and  it  would  have  been  improper,  therefore, 
to  have  directed  the  jury  to  consider  it  in  passing  upon  the 
question  of  character.  Then,  again,  her  conduct  was  not 
proper  to  be  considered  in  that  connection.  Character  could 
not  be  either  attacked  or  sustained  by  proof  of  specific  acts. 
The  only  evidence  before  the  jury  proper  to  be  considered 
in  determining  her  previous  character  for  chastity,  and  we 
suppose  that  was  what  was  meant,  was  that  which  related 
to  her  reputation.  So  that  if  the  first  part  of  the  instruc- 
tion bo  good,  concerning  which  no  opinion  need  now  be 
expressed,  yet  inasmuch  as  the  latter  part  was  not  a  correct 
statement  of  the  law,  it  was  not  error  to  refuse  the  whole. 

During  the  progress  of  the  trial,  the  defendant,  upon  affida- 
vit filed,  applied  for  leave  to  take  the  deposition  of  a  wit- 
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ness,  and  leave  was  refueed.  This  ruling  is  complained  of, 
but  in  the  state  of  this  record,  we  cannot  pass  upon  the 
question  y  even  if  the  action  of  the  lower  court  upon  such  a 
motion  is,  in  any  case,  subject  to  review  in  this  tribunaL 
The  affidavit  is  not  properly  here.  It  was  not  made  a  part 
of  the  record  by  bill  of  exceptions,  and  though  the  clerk 
has  improperly  copied  it  into  the  transcript,  yet  we  cannot 
notice  it. 

The  sufficiency  of  the  evidence  is  discussed,  but  we  can- 
not reverse  the  judgment  upon  the  evidence.  There  was 
enough,  if  true,  to  support  the  verdict.  It  was  directly  and 
flatly  contradicted  in  every  essential  particular,  the  parties 
both  being  witnesses.  The  question  of  credibility  is  not 
for  us.  Our  position  does  not  afford  us  the  means  for  its 
determination  which  were  possessed  by  the  jury  and  the 
judge  who  presided  at  the  trial,  who  had  the  witnesses  per- 
sonally before  them,  and  could  observe  indications  of  candor, 
on  the  one  hand,  and  insincerity  upon  the  other,  which  no 
art  or  skill  could  possibly  place  upon  the  record.  The  rule 
that  this  court  shall  not  disturb  a  verdict  upon  a  question 
of  the  mere  credibility  of  witnesses  is  so  eminentiy  wise, 
that  nothing  could  possibly  justify  a  disregard  of  it. 

The  judgment  is  aflirmed,  with  costs. 

B.  F.  Claypooly  for  appellant. 

«/.  S.  JReid,  J.  Yaryan  and  N.  Trader j  for  appellee. 


EiSLsa  V.  Ttndeb, 

APPEAL  from  the  Hendricks  Conmion  Pleas. 

Fkazsb,  J. — Suit  for  work  and  labor.  The  third  para- 
graph of  the  answer  averred  that  the  work  and  labor  was 
done  in  part  performance  of  a  certain  special  contract  con- 
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tained  iu  a  lease,  which  was,  however,  broken  by  the  plain- 
tiff in  several  specified  particulars,  to  the  defendant's  dam- 
age, and  be  claimed  to  recover  such  damages  as  a  counter- 
claim. The  error  complained  of  is  that  the  court  below 
overruled  a  demurrer  to  this  paragraph  of  the  answer. 
The  appellant's  counsel  suggests  no  satisfactory  reason  for 
holding  the  paragraph  bad,  and  none  occurs  to  us.  We 
think  it  was  a  good  counter-claim. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages, 
and  costs. 

J.  8.  MiUer  and  G.  C.  NavCj  for  appellant. 

L.  M.  CampbeUy  for  appellee. 


'  89    871 

Gampbbll  V.  Bobbins.  ^  "^ 

PxoxuaoET  Kon. — ^Etidivck. — Th»  legal  effect  of  an  Msignment  in  bluik 
of  a  promisioiy  note  oannot  be  Taried  by  eyidenee  of  a  |»arol  oontempo- 
raneons  agreement  that  the  note  should  be  taken  withoat  reeonne  on  the 
aeeignor. 

APPEAL  from  the  Orange  Common  Pleas. 

Elliott,  J. — Campbdly  the  appellant,  sued  Bobbins  on  the 
assignment  of  a  promissory  note,  executed  by  one  BurkU  to 
BobbinSj  on  the  19th  of  October^  1865,  for  one  hundred  dol- 
lars, payable  December  25, 1865,  and  assigned  by  Bobbins  to 
the  appellant  by  an  indorsement  in  blank.  It  is  alleged  in 
the  complaint  that  ^^  when  the  note  became  due,  BunkU  was, 
and  still  is,  wholly  insolvent,  having  no  property  subject  to 
execution,  so  that  an  action  against  him  would  have  been 
unavailing." 

An  issue  was  made  by  an  answer  in  denial  of  the  com- 
plaint»  The  answer  also' contained  a  special  paragraph,  to 
which  the  court  sustained  a  demurrer.     A  jury  being 
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• 

waived,  by  agreement  of  the  parties,  the  issue  was  tried  by 
the  court,  and  found  for  the  defendant  A  motion  for  a 
new  trial  was  made  and  overruled,  and  judgment  rendered 
on  the  finding. 

During  the  progress  of  the  trial,  the  defendant  was  intro- 
duced as  a  witness  in  his  own  behalf,  and,  over  the  objec- 
tion of  the  plaintiff,  was  permitted  to,  and  did,  testify  that 
he  transferred  the  note  to  the  plaintiff^  in  exchange  for,  and 
in  part  payment  of,  a  note  that  the  plaintiff  held  against 
him ;  that  the  plaintiff  agreed  to  take  the  note  without  any 
recourse  on  him ;  that  at  the  time  of  the  transfer,  he  ex- 
pected soon  to  remove  from  the  State,  and  that,  at  the 
plaintift''s  instance,  he  indorsed  the  note  in  blank,  by  writing 
his  name  on  the  back  of  it,  simply  to  enable  the  plaintiff' 
to  collect  it,  in  the  event  he  should  have  to  sue  the  maker, 
but  not  for  the  purpose  of  making  himself  responsible  as 
an  indorser. 

Under  the  general  denial,  the  execution  of  the  indorse- 
ment, as  alleged  in  the  complaint,  was  admitted,  without 
proof  by  the  plaintiff,  and  could  not  be  controverted  under 
that  issue.  2  G.  &  H.,  §  91,  p.  113.  Noj  could  the  legal 
effect  of  the  assignment  be  qualified  or  controlled  by  parol 
evidence  that  the  assignment  was  without  recourse.  There 
is  no  difference  in  this  respect  between  an  indorsement  in 
full  and  one  in  blank.  A  blank  indorsement  carries  with  it 
authority  to  the  assignee,  or  holder,  to  fill  it  up  in  the  ordi- 
nary form.  "The  liability  of  the  indorser,  under  both 
modes  of  transfer,  is  precisely  the  same — to  pay  the  note, 
if,  after  due  diligence,  it  cannot  be  collected  of  the  maker. 
This  liability  is  not  expressed,  in  terms,  in  a  full  indorse- 
ment any  more  than  it  is  in  a  blank  one;  it  is  an  implica- 
tion of  law  arising  from  each,"  and  cannot,  in  either  case, 
be  varied  or  qualified  by  a  parol  agreement  simultaneous 
with  the  indorsement.  Wilson  v.  Blacky  6  Blackf.  509,  and 
cases  cited ;  Blair  v.  WWiamSj  7  Blackf.  132. 

But  it  is  insisted  by  the  appellant's  counsel  that  the  evi- 
dence was  properly  admitted  to  impeach  the  consideration 
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of  the  assignment.  The  consideration  of  the  assignment 
cannot  be  separated  from  the  consideration  for  the  sale  and 
transfer  of  the  note.  But  aside  from  this,  there  was  no 
issue  in  the  case  under  which  evidence  of  a  want  or  failure 
of  the  consideration  of  the  assignment  was  admissible. 
The  court  erred  in  admitting  the  evidence,  and  for  that 
error  the  judgment  must  be  reversed. 

It  is  contended  by  the  counsel  for  the  appellee,  that  the 
evidence  of  the  insolvency  of  Burkle,  at  the  time^  the  note 
became  due,  was  not  sufficient  to  justify  a  finding,  for  the 
plaintiff;  that  the  finding  is  therefore  right,  from  the  evi- 
dence, and  the  judgment  should  not  be  reversed  for  an 
error  of  the  court  in  admitting  improper  evidence  on 
another  point.  We  have  examined  the  evidence,  and  do 
not  find  it  by  any  means  conclusive  of  the  insolvency  of 
BurkU,  but  we  think  it  is  sufficient  on  that  question  to  jus- 
tify a  finding  for  the  plaintiff.  We  cannot  say  that  the 
finding  was  not  influenced  or  controlled  by  the  unproper 
evidence  admitted  by  the  court. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

F.  Wilson^  for  appellant. 

J.  CoXy  for  appellee. 


Adams  v.  Dale.  jiS  S1{ 


Plxadihg. — ^Corr  ot  WBrrrxir  CosTmACT. — Where  a  complaint  upon  a 
written  instrament  oontains,  in  tlie  body  of  it,  a  copy  of  the  writing,  it  is 
anfficient. 

Plkadino. — CoNTKACT. — A  contract  for  the  sale  of  lumber  stipulated  for 
the  deliTery  thereof  "on  or  before  Auffvat  let,'*  and  for  payment  on  de- 
llTezy,  and  it  was  held  that  the  seller  had  the  whole  of  the  day  named  to 
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deliver,  and  that  in  a  oomplaint  for  the  non-deliTery,  an  aterment  of 

readiness  to  receiTO,  &c.|  "up  to  the  first  day  of  Aufftut^"  was  insufficie&L 
RxYENUX  Stamps. — ^In  a  suit  upon  a  written  contract,  bearing  a  proper 

revenue  stamp,  cancelled,  the  defendant  offered  to  proTe  that  he  did  not 

affix  the  stamp,  nor  authorise  it  to  bo  done. 
Heldf  that  the  evidence  was  incompetent,  as  the  plaintiff  himself  might 

properly  have  affixed  the  stamp,  and  a  failure  to  cancel  it  would  not  ren* 

der  the  instrument  Toid. 

APPEAL  from  the  Henry  Common  PleaB. 

Fbazer,  J. — ^It  is  assigned  for  error  that  the  court  below 
erred  in  overmUng  separate  demurrers  to  each  of  the  par- 
agraphs of  the  complaint,  the  want  of  safficient  facts  being 
assigned  for  cause  of  demurrer. 

Each  paragraph  is  for  the  breach  of  a  written  contract, 
whereby  the  appellant,  who  was  defendant  below,  under- 
took, by  a  day  certain,  to  deliver  certain  lumber  to  the 
plaintifi'  at  fixed  prices,  and  the  breach  alleged  is  a  failure 
to  do  so.  One  objection  made  is,  that  copies  of  the  con- 
tracts are  not  contained  in,  or  filed  with,  the  complaint. 
Each  one  of  the  paragraphs  professes  to  set  out,  in  hcec  verba, 
a  copy  of  the  contract  upon  which  it  is  predicated,  alleging 
it  thus:  '^That  the  defendant  executed  and  delivered  to 
the  plaintiff  his  certain  instrument  in  writing,  as  follows,'' 
and  then  inserting,  at  full  length,  embraced  in  quotations,  a 
written  contract  signed  by  the  defendant.  It  appears  to  us 
useless  to  say  more  about  that  question. 

The  second  paragraph  is  bad,  however,  on  account  of 
another  objection  made  to  it.  The  contract  declared  on 
therein  was  for  the  delivery  of  lumber  on  or  before  August 
1, 1864,  to  be  paid  for  on  delivery.  It  avers  a  readiness  by 
the  plaintiff  at  all  times,  <^  up  to  the  1st  of  August,  1864,  to 
receive  and  pay  for  the  same."  It  should  have  been  alleged 
also,  in  the  absence  of  a  general  averment  of  readiness, 
that  he  was  so  ready  on  the  first  of  August.  The  delivery, 
on  the  one  part,  and  the  payment,  on  the  other,  were  to  be 
concurrent  acts.  The  defendant  had  the  whole  of  the  first 
day  of  August  to  deliver  the  lumber,  and  unless  the  plaintiff 
was  then  r^j  to  receive  it  and  pay  for  it,  he  could  have 
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no  right  of  action.  Smith  v.  Smithy  8  Blackf.  208  is  exactly 
in  point  upon  this  question. 

A  question  is  argued  about  revenue  stamps  upon  the 
contracts.  They  have  the  proper  stamps,  cancelled^  but 
the  defendant  offered  to  prove  that  he  did  not  affix  the 
stamps,  or  authorize  it  to  be  done.  It  was  wholly  imma- 
terial who  affixed  the  stamps.  The  plaintiff  could  properly 
do  it.  Kor  did  the  fiedlure  to  cancel  the  stamps,  if  there 
was  a  failure,  render  the  instruments  void. 

The  judgment,  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  set  aside  all  proceedings  sub- 
sequent to  the  filing  of  the  demurrers  to  the  complaint,  and 
to  sustain  the  demurrers  to  the  second  and  third  paragraphs 
thereof. 

Jl  BrotoHj  R.  It.  Folky  and  W.  Marchj  for  appellant. 

J.  H.  Metlet  and  M.  E.  Forknery  for  appellee. 


ToDHUNTER  and  Others  v.  Randall. 

DncHiNO  Amociatiohs — LiABi^iTT  07  Mbmbiks.— If  the  liabilitj  imposed 
by  section  4  of  the  act  of  1869  (1  G.  ft  H.  805)  upon  the  members  of  ditch- 
ing associations,  to  pay  the  debts  contracted  by  the  company,  is  a  collat- 
eral one,  nothing  more  caji  be  required  of  the  creditor  than  to  show  that  i 
he  has  been  nnable  to  compel  payment  by  the  ordinary  process  of  law. 

APPEAL  from  the  Howard  Circuit  Court. 

Elliott,  J. — Randall  brought  suit  against  Todhunter  and 
others,  who  are  the  appellants  here,  as  members  of  ^^  The 
Howard  Ditching  Company,''  a  corporation  organized  under  I 

the  ''  act  to  authorize  the  construction  of  levees  and  drains,'' 
to  recover  the  amount  of  a*  judgment  recovered  by  him  in 
the  Court  of  Common  Pleas  of  Howard  county,  against  said 
company,  for  work  and  labor  performed  by  him  under  a  con- 
tract with  the  company. 
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The  complaint  is  in  two  paragraphs,  to  each  of  which  a 
demurrer  was  filed  and  overruled.  Issues  of  fact  were  then 
formed,  and  tried  by  the  court,  the  paHies  waiving  a  jurj. 
Findiag  for  the  plaintift'.  Motion  for  a  new  trial  overruled 
and  judgment. 

A  revei^  of  the  judgment  is  urged  on  two  grounds. 
1.  That  the  court  erred  in  overruling  the  demurrer  to  the 
second  paragraph  of  the  complaint.  2.  That  the  finding  of 
the  court  is  contrary  to  the  evidence.  The  same  facts  are 
alleged  in  each  paragraph  of  the  complaint,  except  that  the 
first,  after  showing  a  judgment  against  the  company,  the 
issuing  of  an  execution  thereon,  and  a  return  of  nulla  boiia, 
avers  that  the  "  company  is  wholly  insolvent,  and  has  no 
assets  whatever,  the  same  being  entirely  disposed  of  and 
exhausted,  nothing  being  left  that  can  be  reached  by  any 
process  either  at  law  or  in  equity;"  while  the  second  para- 
graph, after  stating  the  recovery  of  a  judgment  against  the 
company,  and  that  an  execution  was  issued  thereon  and 
placed  in  the  hands  of  the  sherifl:'  of  Howard  county,  alleges 
that  said  execution  was  duly  returned  by  said  sherifi' 
"  wholly  unsatisfied,  no  property  being  found  belonging  to 
said  ditching  company  with  which  to  satisfy  the  same,  or 
any  part  thereof,  subject  to  execution;  that  said  judg- 
ment still  remains  in  full  force  and  wholly  unsatisfied; 
and  the  plain tifi*  avers  that  said  company  has  no  corporate 
assets  or  property  which  can  be  reached  by  execution,  or 
other  ordinary  process  ;  that  the  plaintifi^  has  no  means  of 
collecting  his  aforesaid  judgment,  except  from  the  members 
of  said  company." 

The  objection  urged  to  the  paragraph  is  that  it  does  not 
sufficiently  show  that  the  assets  of  the  company  had  been 
exhausted  before  the  commencement  of  this  suit.  It  is 
argued  by  the  appellants  counsel  that  the  obligation 
imposed  by  the  statute  on  the  members  of  the  company  is 
but  a  collateral  one,  and  only  attaches  when  the  company 
b€LCom.es  insolvent,  by  all  the  means  in  its  power  to  control 
being  exhausted,  and  that  so  long  as  the  company  has  the 
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power  to  levy  assessments  on  those  benefited  by  the 
improvement,  the  members  of  the  corporation  are  exempt 
from  personal  liability.  We  are  not  prepared  to  sustain 
this  view  of  the  case.  The  4th  section  of  the  supplemental 
act  of  1859,  (1 G.  &  H.  805,)  declares  that  "all  the  members 
of  such  companies  shall  be  individually  liable  for  all  debts 
contracted  by,  and  damages  assessed  against  any  company 
of  which  he  may  at  the  time  be  a  member."  There  is 
nothing  in  this  section  annexing  any  condition  to  such 
liability,  except  that  the  debt  shall  be  contracted  by  the 
company,  or  the  damages  assessed  against  it,  when  the  person 
sought  to  be  made  responsible  is  a  member  thereof.  It  is  by 
no  means  clear  that  the  section  does  not  create  an  original 
obligation,  and  render  the  members  of  the  corporation 
liable  in  the  first  instance.  But  we  do  not  decide  that 
question,  as  we  are  very  clear  in  the  opinion  that  if  the  obli- 
gation imposed  by  the  statute  be  regarded  only  as  a  collat- 
eral one,  still  it  is  sufficient  for  the  creditor  to  show  that  he 
has  been  unable  by  the  ordinary  process  of  law  to  compel 
payment.  That  fact  is  fully  shown  by  the  allegations  of  the 
second  paragraph  of  the  complaint,  and  the  demurrer  to  it 
was  correctly  overruled. 

This  ruling  also  disposes  of  the  second  question,  as*  it  is 
conceded  by  the  appellant's  counsel  that  the  evidence  sup- 
ports the  second  paragraph  of  the  complaint. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

N.  B.  Linsday  and  J.  A.  LewiSy  for  appellants. 

C.  N.  PoUard  and  J.  H.  Kroh^  for  appellee. 


• 
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HowoRTH  V.  Scarce. 

Pleabiiio. — Pbohibsobt  Notes. — ^A  complaint  upon  a  •pmadBmrj'  note 

should  contain  an  averment  that  the  note  is  unpaid. 
Same. — Practice. — An  objection  to  the  want  of  such  an  allegation  in  the 

complaint  comes  too  late  after  verdict. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Elliott,  J. — Suit  by  Scarce,  as  assignee  of  a  promissory 
note,  against  Howorth,  the  maker.  There  was  an  answer  in 
two  paragraphs,  alleging  a  failure  of  consideration.  Beply, 
denying  the  answer.  A  trial  resulted  in  a  finding  for  the 
plaintiff.  The  defendant  moved  in  arrest,  which  was  over- 
ruled, and  judgment  on  the  finding.  Howorth  appeals  to 
this  court. 

The  complaint  contains  no  direct  averment  that  the  note 
"  remains  unpaid,"  which,  the  appellant  claims,  renders  it 
fatally  defective,  and  that  the  motion  in  arrest  should  there- 
fore have  been  sustained.  A  good  complaint  on  contract 
must  contain  the  proper  averment  of  a  breach;  and  where, 
as  here,  the  suit  is  on  a  promissory  note,  there  should  be 
an  averment  that  the  note,  though  due,  remains  unpaid. 
"Without  such  an  averment,  the  complaint  is  defective. 
Pace  V.  Grove,  26  Ind.  26. 

It  is  declared  by  section  101  of  the  code,  that  "  the  court 
must,  in  eveiy  stage  of  the  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  adverse  party,  and  no 
judgment  can  bo  reversed  or  affected  by  reason  of  such 
error  or  defect."    See  also  §  580. 

In  the  case  before  us,  the  complaint  contains  the  aver- 
ment that  the  defendant,  by  the  note,  is  indebted  to  the 
plaintiff,  with  a  demand  for  a  judgment  for  three  hundred 
dollars.  No  demurrer  was  filed  to  the  complaint.  It  is 
evident  that  no  substantial  right  of  the  appellant  was,  or 
could  be,  affected  by  the  defect.  If  the  complaint  had  con- 
tained the  formal  allegation  that  the  note  remained  unpaid^ 
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the  plaintifi*  would  not  have  been  required  to  prove  it,  nor 
could  the  appellant  have  offered  any  evidence  of  its  pay- 
ment without  first  affirmatively  pleading  it,  and  we  think 
the  objection  comes  too  late  after  verdict 

The  judgment  is  affirmed,  with  costs. 

C.  C.  NavCj  for  appellant 

W.  A.  McKemiej  for  appellee. 


Wyatt  and  Others  v.  Stucklbt  and  Others. 

ADifiRALTT. — Stats  Laws. — As  there  is  no  maritime  lien  for  bnUding, 
fitting  out  and  constructing  a  boat,  the  statute  giving  such  a  lien,  and 
authorizing  a  proceeding  in  the  state- court  to  enforce  it,  is  not  in  contra- 
.Tention  of  the  constitution  or  laws  of  the  United  States. 

APPEAL  from  the  Floyd  Common  Pleas. 

Frazer,  J. — The  only  ground  upon  which  it  is  claimed 
I  that  this  case  should  be  reversed  is,  that  the  bond  upon 
which  the  suit  was  brought,  having  been  given  to  release  a 
steamboat  seized  by  process  issued  out  of  a  state  court, 
under  the  statute  (2  G.  &  H.  801,  et  seq.y)  was  void  because 
the  state  court  had  no  jurisdiction  to  enforce  the  lien  which 
the  statute  provides.  Where  the  claim  against  the  vessel 
could  be  enforced  in  admiralty,  as  a  maritime  lien,  we  have 
been  compelled,  by  recent  decisions  of  the  Supreme  CouH 
of  the  United  States,  to  hold  that  our  state  courts  have  no 
jurisdiction  to  entertain  proceedings  in  rem,  as  provided  by 
the  statute. 

But  in  this  case,  it  appears  that  the  claim  was  for  <<  build- 
ing, fitting  out  and  constructing"  the  steamer.  We  are  not 
aware  that  such  a  claim  can  be  enforced  in  admiralty.  We 
understand  quite  the  contrary  proposition  to  be  adjudged  in 
The  PtopU?3  Ferry  Co.  v.  £eersj  20  How.  893,  and  Boach  v. 
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Chapman  22  id.,  129.  It  does  not  follow,  because  the  Btatute 
has  authorized  a  proceeding  in  rem  to  enforce  the  lien 
which  it  gives  to  the  builder  of  a  vessel,  that  the  suit  to 
enforce  it  must  be  in  admiralty.  The  jurisdiction  of  the 
federal  courts  cannot  be  thus  enlarged  by  a  state  statute.  It 
was  so  expressly  held  in  Boach  v.  Chapman^  supra.  Nor 
can  we  perceive  anything  in  our  legislation  giving  the 
builder  a  lien  which  is  in  contravention  of  the  constitution 
or  laws  of  the  United  States. 

The  judgment  i^afltened,  with  costs. 

J.  H.  Stoisenburg  and  T.  M.  Brown,  for  appellant. 

G.  V.  Howk  and  J2.  M.  Weir,  for  appellee. 

Note. — The  Judgments  in  the  cases  of  Raymond  tt  al,  y.  Marsh,  Same  r. 
Robinson  et  oZ.,  Sasne  t.  ffiU  et  al.f  and  Wyait  et  al,  t.  Zeir  et  oL,  from  the 
Floyd  Common  Pleas,  were  all  affirmed  upon  the  authority  of  this  case. 


Lamb,  Treasurer,  &c.  v.  Hetfield. 

APPEAL  from  the  Fountain  Circuit  Court. 

Frazbr,  J. — ^This  was  a  suit  to  restrain  by  injunction  the 
collection  of  certain  taxes  alleged  to  have  been  assessed 
against  the  appellee,  and  for  which  it  was  alleged  the  appel- 
lant, as  treasurer  of  the  county,  was  about  to  distrain.  An 
issue  was  made  by  the  general  denial,  and  upon  an  agreed 
state  of  facts  there  was  a  finding  and  judgment  for  the 
plaintifi',  as  prayed. 

The  agreed  case  was  not  sufficient  to  justify  the  finding. 
It  fails  utterly  to  show  a  case  for  injunction.  It  does  not 
appear  from  it,  either  that  the  taxes  complained  of  stand 
charged  on  the  duplicate  to  the  plaintiff,  or  to  anybody,  or 
even  that  the  appellant  is  treasurer. 
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The  jadgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

71  F.  Davidson,  for  appellant. 
J.  BistinCy  for  appellee. 


Collins  and  Others  v.  Kemp  and  Another. 

Suit  by  A  and  B  against  C,  D  and  E,  alleging  these  facts:  That  C,  being 
indebted  to  A,  B  and  E,  respectiyely,  in  sums  named,  evidenced  by  prom- 
issory notes,  and  being  then  the  owner  of  a  tract  of  land  described,  and 
in  failing  circumstances,  was  desirous  of  securing  all  of  said  claims; 
that  to  that  end,  and  for  the  purpose  of  aydiding  the  expense  of  making 
separate  mortgages,  C  executed  to  £  a  mortgage  upon  said  land,  express- 
ing a  consideration  sufficient  to  coyer  all  of  said  debte ;  that  by  an  ex- 
press  agreement  between  A,  B,  G  and  E,  the  said  notes  held  by  A  and  B 
were  to  be  secured  by  the  mortgage,  together  with  that  held  by  E;  that 
it  was  agreed  that  G  should  execute  his  notes  to  £  for  the  amounts  due  A 
and  B,  and  that  £  should  execute  to  A  and  B  his  notes  for  like  amounts ; 
that  the  plaintiffs  are  ignorant  whether  G  did  execute  his  notes  to  £,  but 
that  E  refuses  to  execute  his  notes  to  the  plaintiffs ;  that  G  became  in- 
solyent  and  left  the  Btate,  and  that  afterwards  D,  the  wife  of  G,  in  a  suit 
for  divorce,  recovered  a  Judgment  for  alimony,  and  purchased  the  mort- 
gaged premises  upon  execution,  and  that  £,  having  been  fully  paid  his 
debt,  for  the  purpose  of  defrauding  the  plaintiffs,  has  surrendered  the 
mortgage  and  refuses  to  pay  them.  The  relief  asked  was  a  foreclosure 
of  the  mortgage.  The  mortgage  described  several  notes  payable  to  £, 
but  there  waa  nothing  on  the  face  of  it  to  show  that  the  plaintiffs  had  any 
interest  in  it.  After  the  purchase  of  the  lands  by  D  on  her  execution, 
she  paid  E  the  amount  claimed  by  him  under  the  mortgage  and  took  it 
op.  J. 

Meidf  that  the  mortgage,  as  described  in  the  complaint,  was  not  an  assign- 
ment for  the  benefit  of  oredltors,  within  the  meaning  of  the  statute  upon 
that  subject. 

Heldy  also,  that  as  E  was  only  to'  be  liable  to  the  plaintiffs  upon  condition 
that  G  executed  to  him  his  notes  for  like  amounts,  the  complaint  was  bad 
for  the  want  of  an  averment  that  this  had  been  done. 
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Eeldy  ateo,  that  if  D  purchased  the  land  in  good  faith,  and  afterwards 
bought  in  the  mortgage,  without  any  notice  of  the  claim  of  the  plain- 
tiffs, she  is  entitled  to  protection  against  that  claim. 

APPEAL  from  the  Dubois  Circuit  Court 

Gregory,  Q.  J. — The  appellees  filed  a  complaint  against 
the  appellants,  charging  that  on  the  8th  of  November j  1865, 
James  Collins  was  indebted  to  Thompson,  by  note,  in  the  sum 
of  $640  40,  and  to  Nicholas  Sinegar,  by  note,  jointly  with 
W.  i\  Kemp,  who  was  his  surety,  in  the  sum  of  f  600 ;  and 
that  Collins  was  also  indebted  to  the  appellee,  Green  Kemp, 
in  the  sum  of  $100.  Copies  of  all  these  notes  are  made 
exhibits  to  the  complaint.  That  on  the  8th  day  of  Sepiem-- 
ber,  1865,  Collins  was  the  owner  of  a  tract  of  land  described, 
in  Dubois  county;  that  he  was  in  failing  circumstances,  and 
about  to  become  insolvent,  owning  but  little,  if  anything, 
else  besides  said  land,  which  was  worth  $8,000 ;  that  being 
desirous  of  securing  the  parties  above  named,  as  well  as 
others,  the.  amount  of  said  debts,  and  for  the  purpose  of 
avoiding  the  expense  of  giving  separate  mortgages,  and  for 
the  purpose  of  avoiding  all  questions  as  to,  the  priorities  of 
liens  upon  said  lands,  and  for  the  purpose  of  giving  each 
of  said  creditors  equal  security,  said  Collins  executed  and 
delivered  to  Thompson  a  mortgage  upon  said  lands,  express- 
ing the  consideration  of  $2,500,  which  was  sufficient  to 
cover  CoUins*  indebtedness,  and  that^the  mortgage  was  duly 
recorded  on  the  14th  day  of  November,  1865.  A  copy  of 
the  mortgage  is  set  out.  The  complaint  further  charges 
that  the  mortgage  was  intended  to  secure  other  claims,  but 
plaintifis  do  not  know  to  whom  they  are  due;  that  by  an 
express  agreement  and  understanding  between  CcUins, 
Thompson  and  Kemp,  the  claims  above  mentioned  were  to 
be  secured  by  the  mortgage,  and  the  lien  upon  the  land  was 
to  be  for  the  benefit  of  all  said  appellees  and  said  Thompson, 
and  that  no  one  should  be  preferred ;  that  in  order  to  make 
CoUins^  indebtedness  to  his  several  creditors  agree  with  the 
descriptions  of  the  notes  mentioned  in  the  mortgage,  it  was 
agreed  that  Collins  should  execute  to  Thompson  notes  cor- 
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reepondiDg  with  the  Bums  expressed  in  said  mortgage^  and 
that  Thcmpsoji  should  execute  his  notes  to  the  appeUees 
for  their  several  doht«;  that  plaintiffs  are  ignorant  as  to 
whether  CoUins  executed  his  notes  or  not,  hut  that  Thompson 
refuses  to  execute  his  notes  to  appellees,  or  to  pay  their  said 
debts ;  that  within  a  few  days  after  making  the  mortgage, 
CoUins  left  the  State,  wholly  insolvent,  and  owning  no  other 
property ;  that  shortly  afterwards,  W.  F.  Kemp  paid  Sinegdr 
the  note  for  $500,  as  surety  for  CoUins;  that  shortly  after 
James  CoUins  left  the  State,  appellant  Mary  brought  a  suit 
for  divorce,  in  the  Warrick  Circuit  Court,  against  said 
James,  and  claims  to  have  recovered  a  judgment  for  ali- 
mony, and,  upon  execution  issued  thereon,  to  have  sold  the 
property  mentioned  in  the  mortgage,  and  to  have  become 
the  purchaser  thereof,  and  that  though  Thompson  wa&  fully 
paid  by  CoUinSj  he  has,  for  the  purpose  of  cheating  the  ap- 
pellees, delivered  the  mortgage  to  the  appellant,  and  now 
refuses  to  pay  Kemp,  or  to  foreclose  the  mortgage,  or  to 
deliver  the  same  to  the  appellees,  and  said  JUary  sets  up 
title  to  the  hfnd  in  fee  simple.  Prayer,  that  the  appellees' 
rights,  under  the  mortgage,  may  be  established,  and  for  a 
foreclosure  of  the  mortgage  and  sale  of  the  land.  The 
notes  are  set  out  as  follows :  1.  Kote  from  James  CoUins 
and  W.  F.  Kemp  to  Nicholas  Sinegar,  dated  October  81, 1865, 
at  twelve  months,  for  $500.  2.  Kote  from  James  CoUins  to 
6r.  A.  Kemp,  dated  November  22, 1864,  at  twelve  months,  for 
$100.  8.  Ifote  from  James  CoUins  to  Q.  A.  Kempj  dated 
January  18, 1864,  at  twelve  months,  for  $100.  The  mort- 
gage, which  is  in  the  statutory  form,  is  to  Thompson,  of 
the  lands  described  in  the  complaint,  and,  after  the  descrip- 
tion of  the  land,  proceeds  thus:  "To  secure  the  pay- 
ment of  the  following  described  notes,  given  by  James 
CoUins  to  WSliam  Thompson:  BTo.  1,  for  six  hundred  and 
forty-seven  dollars  and  sixty-six  cents,  dated  November  7, 
1865,  due  twelve  months  after  date ;  No.  2,  for  five  hundred 
dollars,  dated  October  81, 1865,  due  twelve  months  after  date, 
without  interest;  No.  8,  for  two  hundred  and  twelve  doU 
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lars,  due ;  No,  4,  for  two  hundred  and  twenly-four  dollars, 
due  Fdmiary,  1866,  with  interest  from  date;  No.  6,  for  two 

hundred  and dollars,  due ;  No.  7,  for  five 

hundred  and  eighty-six  dollars  and  thirty-six  cents,  due 
three  years  after  date,  November  8, 1865,  with  interest  from 
date." 

The  appellant  Mary  Collins  demurred  to  the  complaint 
for  want  of  sufficient  facts,  but  the  demurrer  was  overruled 
and  she  excepted,  and  filed  an  answer  in  three  paragraphs. 
1.  The  general  denial.  2.  Admitting  the  execution  of  the 
mortgage  by  Collins  to  Thompsonj  setting  out  a  cop3%  and 
alleging  that  tlie  mortgage  was  made  to  secure  the  payment 
of  two  notes,  of  which  copies  are  made  exhibits ;  that  after 
the  making  of  said  notes,  appellant  obtained  a  decree  for 
alimony,  in  the  Warrick  Circuit  Court,  against  James  CoUinSy 
for  $3,000 ;  that  an  execution  was  duly  issued  and  delivered 
to  the  sheriff  of  Dubois  county,  who,  by  virtue  thereof,  on 
the  7th  day  of  July^  1866,  sold  the  mortgaged  premises  to 
the  appellant,  and  gave  her  a  certificate  of  purchase,  which 
is  also  made  an  exhibit,  and  is  in  the  usual  fortn;  that  under 
said  purchase  she  has  ever  since  been  in  possession  of  said 
premises,  claiming  them  as  owner  in  fee,  and  receiving  the 
rents  and  profits  therefrom;  that  after  said  sale,  appellant  pur- 
chased said  notes  and  mortgage  from  TTiompsonj  who  as^ 
signed  the  same  to  her,  and  denying  all  notice  of  appellees' 
claim. 

The  third  paragraph  is  the  same  as  the  second,  with  the 
additional  allegation  that  the  appellant  Mary  ColUnSj  before 
buying  at  sheriff's  sale,  inquired  of  Thompson  concerning 
the  mortgage,  and  he  told  her  the  two  notes  mentioned  in 
the  answer  were  all  the  notes  abotit  which  he  knew  any- 
thing, and  that  Thompson  further  told  her  that  he  never 
agreed  to  hold  said  mortgage,  as  trustee  or  otherwise,  for 
the  other  creditors.  This  paragraph  also  prays  a  foreclos- 
ure upon  said  notes.  The  notes  set  out  in  the  answer  are  a 
note  made  by  James  CoUinSy  payable  to  M.  K.  Hallj  dated 
January  24, 1864,  due  March  1,  1865,  for  (100 ;  and  one 
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dated  November  7, 1865,  to  William  Thompson^  at  one  year, 
for  $647  66. 

There  was  a  reply  in  denial  of  the  second  and  third  par- 
agraphs of  the  answer.  Trial  by  the  court;  finding  and 
judgment  for  the  appellees,  and  a  decree  for  the  sale  of  the 
mortgaged  premises  and  a  foreclosure  of  the  equity  of  re- 
demption of  the  appellant.  A  motion  for  a  new  trial, 
assigning  for  cause,  1st,  that  the  judgment  is  contrary  to 
law;  2d,  not  sustained  by  sufficient  evidence;  and  3d,  that 
the  court  erred  in  improperly  admitting  certain  evidence, 
^was  overruled  and  exception  taken. 

The  evidence  is  all  in  the  record,  and  is,  in  substance,  as 
follows:  The  appellees  put  in  evidence  the  three  notes 
sued  on.  The  appellees  then,  over  the  objection  and  excep- 
tion of  the  appellant,  proved  that  shortly  before  the  making 
of  the  mortgage  to  ThonvpsoUj  Collins  had  gone  to  G.  A. 
Kemp  and  asked  him  to  take  his  land  and  pay  his  debts. 
£jemp  declining,  Collins  made  a  deed  of  the  land  to  Rust. 
CoUins  afterwards  said  he  could  have  done  better;  that  his 
old  friend,  the  defendant  Thompson,  proposed  that  he, 
Thompson,  would  have  furnished  the  money,  and  that  he, 
CoUinSy  ought  to  have  called  upon  him.  CoUins  said  if  Bust 
would  agree  to  it,  he  would  mortgage  to  Thompson,  he, 
ITiompson,  having  intimated  that  the  deed  to  fiust  was  not 
a  safe  mortgage;  whereupon  JRuM  agreed  to  it,  and  burned 
the  deed  to  him.  Kemp  then  told  Collins  that  such  an  ar- 
rangement must  be  made  as  to  secure  his  note  against  him. 
CoUins  said,  "  well."  Thompson  said  nothing.  Afterwards, 
G.  Kemp  went  to  see  Thompson,  who  said  that  he  knew 
nothing,  except  that  he  had  furnished  Collins  some  means. 
Afterwards,  Thompson  saw  DeBruler,  and  said  that  he  was 
informed  that  he  was  not  liable  any  further  than  he  ac- 
knowledged debts  that  were  secured  by  the  mortgage. 
Thompson  afterwards  told  Kemp  he  would  have  nothing 
further  to  do  with  the  matter ;  that  the  land  was  worth 
about  $3,500,  and  that  the  mortgage  was  given  to  secure 
about  $1,200,  including  the  notes  made  exhibits  to  the  com- 
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plaint.  Bust  testified  that  he  got  the  impression  that 
l^hompson  was  to  take  his  place ;  that  is^  to  take  the  land 
and  pay  the  debts  of  CoUins. 

The  appellant  Mary  A.  CoUins  objected  to  the  testimony 
of  witnesses,  as  to  what  was  said  in  her  absence,  the  same 
being  hearsay,  and  also  irrelevant  and  incompetent. 

The  appellants  put  in  evidence  the  record  of  the  divorce 
suit,  resulting  in  a  sale  of  the  mortgaged  premises  to  her, 
and  also  the  certificate  of  the  sheriflT,  showing  that  she  was 
entitled  to  a  deed  therefor;  and  Thompson  also  testified  that 
the  mortgage  was  made  to  him  after  the  destruction  of 
Busies  deed,  to  secure  the  two  notes  due  him;  that  he  heard 
nothing  about  '' stepping  in  his  shoes."  CoUins  said  he 
would  like  to  have  O^  Kemp^s  claim  secured;  and  Thompson 
told  him  he  had  better  give  the  mortgage  to  Kemp  and 
Thompson ;  that  there  was  no  arrangement  for  Thompson  to 
be  a  trustee  for  CoUins.  Thompson  accepted  the  mortgage 
and  sold  it  to  Mrs.  CoUins^  and  informed  her  at  the  time  of 
the  sale  that  the  notes  numbered  4  and  5  in  the  mortgs^ 
were  all  he  know  anything  about,  they  being  his  notes,  for 
which  she  paid  him,  and  that  the  sum  covered  by  these 
notes  was  all  he,  Thompsony  had  any  interest  in.  The  sale 
of  the  mortgage  was  after  the  sherifi''s  sale.  The  mortgage 
came  to  Thompson  by  mail,  ten  or  twelve  days  after  it  was 
recorded,  and  that  was  the  first  he  ever  saw  of  it. 

The  £rst  error  complained  of  is  the  overruling  of  the  de* 
murrer  to  the  complaint.  It  is  claimed  that  the  instrument 
set  out  as  a  mortgage,  and  for  the  foreclosure  of  Which  the 
action  is  brought,  is,  by  the  allegations  of  the  complaint,  an 
assignment  for  the  benefit  of  creditors,  within  the  meaning 
of  the  act  of  March  5, 1859,  (1  G.  &  H,  114)  and  is  there- 
fore void.  We  hold  that  it  is  not  an  assignment  within  the 
meaning  of  the  statute. 

But  we  think  the  compMnt  is  bad  for  another  reason. 
By  the  terms  of  the  parol  agreement  set  up,  CoUins  was  to 
execute  his  notes  to  Thompson  cc^esponding  with  the  sums 
expressed  in  the  mortgage,  and  Thompson  was  to  execute 
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his  notes  to  the  appellees  for  their  several  debts.  The  alle- 
gation is,  that  the  plaintiffs  are  ignorant  as  to  whether  Cd* 
litis  executed  his  notes  or  not.  Thompson  was  under  no  obli- 
gation to  execute  his  notes  to  the  appellees  until  Collins 
complied  with  his  contract  with  him.  Thompson  having 
agreed  to  be  liable  in  a  particular  manner,  could  not  be  held 
in  a  different  one.  The  notes  of  the  appellees  were  not 
described  in  the  mortgage.  The  mortgage  could  not  be 
reformed  in  this  respect,  unless  for  fraud,  accident  or  mis- 
take. The  rights  of  the  appellant,  Mary  CoUinSj  could  not 
be  affected  by  a  parol  agreement  of  which  she  had  no 
notice.  The  court  below  erred  in  overruling  the  demurrer 
to  the  complaint.  Under  a  proper  averment  of  mistake, 
and  notice  thereof  to  Mary  Collins^  the  evidence  offered  and 
admitted  would  have  been  legitimate. 

If  Mrs.  CoUins  was  the  purchaser,  in  good  faith,  of  the 
mortgage  to  Thompson^  without  notice  of  the  rights  of  the 
appellees,  she  cannot  be  affected  by  any  parol  agreement 
between  Thompson,  Collins  and  the  appellees,  made  at  the 
time  of  its  execution.  If  she  purchased  the  land  at 
sheriff's  sale,  in  good  faith,  and  then  purchased  in  the  out- 
standing mortgage,  she  is  entitled,  in  the  absence  of  notice, 
to  be  protected  as  a  bona  fde  purchaser  without  notice. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
mand^, with  directions  to  sustain  the  demurrer  to  the 
complaint,  and  for  further  proceedings. 

A.  Iglehari  and  I.  S.  MoorCj  for  appellants. 

L.  Q.  and  C.  A.  De  BruUr  and  Q.  T  B.  Carry  for  appel- 
lees. 
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MraCHROD  V.  WiNDOES. 

REPI.EVIV.— Replerin  for  a  box  of  skins  and  furs,  marked  "A. B., 
LoffOMport,  Indiana," 

Held,  ihskt  the  description  of  the  property  was  sufficient  for  the  purposes  of 
identity. 

Sake. — ^Plbaoino. — If  a  oomplaint  in  repleyin  contains  all  that  is  neeessary 
in  the  affidavit  usually  accompanying  it,  and  is  sworn  to,  the  want  of  a 
separate  affidavit  cannot  be  objected  to. 

Same. — To  an  action  of  replevin  for  a  box  of  furs,  the  defendant  answered : 
1.  General  denial.  2.  That  a  specified  portion  of  the  furs  was  his  own 
property;  that  he  had  previously  sold  them  to  a  person  who  claimed  to  be 
the  plaintiff's  agent,  upon  agreement  that  they  should  be  shipped  to  the 
plaintiff  by  express,  and  paid  for  before  delivery ;  that  the  furs  were  so 
shipped,  but  plaintiff  refused  to  pay,  &c.  8.  That  a  specified  portion  of 
the  furs  was  sold  by  him  to  plaintiff;  that  these  furs  were  by  agpreement 
packed  with  other  furs  of  the  plaintiff,  and  shipped  to  him,  upon  an 
agreement  that  the  amount  due  the  defendant  should  be  ptdd  before  the 
delivery  of  any  of  the  furs;  that  the  plaintiff  refusei^to  pay,  &o.  Reply 
to  the  second  and  third  answers,  that  the  person  referred  to  in  the  second 
answer  was  not  the  agent  of  plaintiff;  that  the  plaintiff  had  famished 
him  a  certain  sum  of  money,  which  he  was  to  repay  on  demand,  either  in 
furs,  at  specified  prices,  or  in  money ;  that  the  furs  in  controversy  were 
purchased  under  that  contract^  and  were  packed  with  other  furs  bought 
of  other  persons  by  the  alleged  agent,  without  any  mark  or  sign  to  desig- 
nate them,  and  were  shipped  to  the  plaintiff;  that  after  crediting  the  box 
of  furs  there  was  a  balance -due,  &c. 

Ileldf  that  as  to  the  third  answer,  the  r^ly  was  good  as  a  denial. 

Ileld^  also,  that  as  to  the  second  answer,  there  was  nothing  in  the  reply 
to  avoid  it,  while  its  material  allegations  were  admitted.  * 

Beldj  also,  that  under  the  allegations  of  the  reply,  the  other  furs  in  the  box 
were  not  the  property  of  plaintiff  until  delivery,  and  hence  he  could  take 
no  advantage  of  the  confusion  of  the  goods. 

APPEAL  from  the  Cass  Common  Pleas. 

Frazer,  J. — ^Replevin  for  "a  box  of  skins  and  fare, 
marked  J.  WindoeSy  Logansport,  Indiana"  It  is  objected  to 
the  complaint  that  the  property  was  not  sufficiently 
described.  It  seems  to  us  that  it  was  sufficient  for  the  pur- 
poses of  identity.  The  complaint  was  sworn  to,  but  there 
was  no  separate  affidavit.  A  ^question  is  made  as  to  this, 
but  there  is  nothing  whatever  of  substance  in  it    The 
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objection  merely  amounts  to  this :  that  there  should  have 
been  another  piece  of  paper  filed. 

Minckrod  answered  in  three  paragraphs:  1.  General 
denial.  2.  That  a  specified  portion  of  the  furs  was  his  own 
property;  that  he  had  previously  sold  them  to  one  Hildc- 
brandy  ior  $140  07,  Hildebrand  claiming  to  be  the  plaintiff's 
agent ;  that  the  property  so  sold  was  not  delivered,  but  was 
to  be  shipped  by  Minckrod  by  express  to  the  plaintiff*  at 
Logansporiy  Indiana^  to  be  delivered  to  the  plaintiff  by  the 
express  company,  upon  the  payment  of  the  purchase 
money ;  that  they  were  shipped  accordingly,  and  that  the 
plaintiff'  did  not  pay  or  tender  the  money,  wherefore  as  to 
those  furs  he  demanded  judgment,  &c.  8.  That  he  sold  to 
the  plaintiff  a  specified  portion  of  the  furs,  in  Illinois^  for 
$140  07,  to  be  shipped  to  Logansporty  and  paid  for  by  the 
plaintiff  on  delivery,  other  furs  of  the  plaintiff'  being  ship- 
ped in  the  same*box,  and  none  to  be  delivered  until  the  pay- 
ment of  the  purchase  money  and  charges,  and  the  whole. 
to  be  held  by  Minckrod  until  such  payment  was  made; 
that  such  payment  was  not  made,  &c.  The  plaintiff 
replied  to  the  second  and  third  paragraphs  of  the  answer : 
1.  General  denial.  2.  That  he  had  deposited  with  Hilde^ 
brand  $1,000,  and  took  from  him  the  following  paper: 
"  Received,  Kankakee^  December  2, 1864,  of  J.  Windoes^  agent, 
one  thousand  dollars  for  the  purchase  of  furs,  as  per  prices 
given,  the  furs  to  be  delivered  when  called  for,  or  the  money 
returned.  (Signed,)  J.  Hildebrand  ;"  which  expresses  the 
whole  contract  between  the  plaintifi'  and  HUdebrand ;  that 
Hildebrand  was  not  the  plaintiff's  agent,  but  was  merely  bound 
to  deliver  furs  therefor  at  fixed  prices,  or  repay  the  money  on 
demand ;  that  the  box  of  furs  in  controversy  was  purchased 
by  Hildebrand  under  the  foregoing  arrangement,  and  none 
other;  that  the  furs  purchased  ot  Minckrod  were  packed 
with  other  furs-  bought  by  HUdArand,  as  aforesaid,  without 
any  mark,  sign  or  device  by  which  they  could  be  distin- 
guished; that  after  crediting  HUdebrand  with  the  entire 
Vol.  XXUL— 19 
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contents  of  the  box,  there  would  still  remain  the  sum  of 
(149  21  to  be  accounted  for  by  him;  that  the  pUdntifl* 
never  made  any  contract  or  had  any  dealings  whatever  with 
Minchrod.  Minchrod  demurred  unsuccessfully  to  the  second 
paragraph  of  the  reply,  and  now  presents  the  question  here. 

We  think  that  this  paragraph  was  a  good  reply  to  the 
third  paragraph  of  the  answer,  amounting,  however,  merely 
to  a  denial  of  it.  But  to  the  second  paragraph  of  the 
answer,  it  seems  to  us  insufficient  as  a  reply.  It  admits  all 
the  facts  averred  by  the  defendant  in  that  defense,  and  con- 
tains nothing  in  avoidance  of  them.  Certainly  the  defend- 
ant could  lawf ally  make  such  a  contract  with  HMebrand  as 
he  alleges  that  he  did  make,  and  it  is  quite  clear  that  if  the 
reply  be  true,  if  the  other  furs  in  the  box  were  SUdebrand'Sy 
as  they  must  have  been  until  delivery,  if  the  latter  was  not 
the  agent  of  the  plaintiff  in  their  purchase,  then  the  plain- 
tiff could  claim  no  advantage  from  a  confusion  of  the 
goods.  It  did  not  concern  him.  It  was  a  matter  between 
the  defendant  and  HUddjtand.  None  of  the  property  was 
the  plaintiff's  until  delivery  to  him.  True,  *he  was  not 
bound  to  accept  the  property  with  the  burden  imposed,  but 
he  must  take  it  earn  onercj  or  not  at  all.  He  had  a  right  to 
claim  the  unconditional  delivery  of  furs  from  HUdebrandy  or 
the  money.  He  could  not  lay  violent  hands  even  upon 
furs  bought  and  paid  for  by  jHUdebrand^  much  less  upon 
those  belonging  to  Minchrod.  In  £Ekct  the  reply  shows  a 
state  of  facts  in  connection  with  the  second  paragraph  of 
the  answer  which  would  defeat  the  entire  action,  if  that 
defense  were  not  limited  to  a  part. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  sustain  the  demurrer  to  the 
second  paragraph  of  the  reply. 

D.  D.  Dykeman,  for  appellant. 

D.  D.  PraU  and  D.  P.  Baldwin^  for  appellee. 


MAY  TERM,  1868.  291 


Oilmftn  and  Another  v.  Churd. 


Oilman  and  Another  v.  Oabd. 

Mbcbajtics'  Lmr.— Noncx  of  SuB-coMTBAcrom. — To  a  oomplaint  by  &  labor- 
er, who  had  giyen  notice,  against  the  owners  of  a  mill,  to  reeoTer  the 
amount  due  the  laborer  from  the  contractor  with  the  owners  for  the  bufld-* 
ing  of  the  mill,  it  was  objected  that  the  complaint  should  have  alleged 
thai  the  work  sued  for  was  done  by  plaintiff  in  accordance  with  the 
terms  of  the  contract  between  the  owners  and  the  principal  contractor. 
But  the  court  held  that  as  the  complaint  alleged  that  the  work  sued  for 
was  done  in  building  the  mill,  and  that  there  was  due  from  the  own- 
ers to  the  contractor  a  larger  sum,  it  was  wholly  immaterial  whether  the 
liability  of  the  owners  to  the  contractor  grew  out  of  a  special  contract,  or 
an  implied  contract  to  pay  what  the  serrice  was  worth. 

Sake. — The  notice  of  a  sub-contractor  to  the  owner  of  abuHding  must  show 
that  the  work  was  done  or  the  material  fiimished  for  a  contractor  with 
the  owner,  and  the  amount  due,  but  the  items  of  work  or  material  need 
not  be  stated. 

Qamjl — ^The  statute  giying  to  the  sub-contractor  a  right  of  action  against 
the  owner,  upon  notice,  ftc,  is  a  highly  remedial  one,  and  should  be  lib- 
erally construed  in  practice  by  the  courts. 

8ams. — ^The  notice  of  a  sub-contractor  to  the  owner  need  not  be  recorded, 
nor  need  it  describe  the  premises. 

Etidxvcs. — ^In  a  suit  to  recoTcr  the  contract  price  for  building  a  mill,  the 
deftndani  introduced  a  millwright,  who  testified  as  to  the  manner  in 
which  the  work  was  done,  and  the  Talue  of  the  work.  On  cross-exam- 
ination, the  plaintiff  was  allowed  to  ask  the  witness  what  sum  he  would 
hare  undertaken  to  build  the  mill  for,  according  to  the  contract 

HeU  that  the  question  was  proper  for  the  purpose  of  testing  the  Judgment 
of  the  witness,  and  the  rates  upon  which  his  estimates  of  Talue  were 
based. 

APPEAL  from  the  Mayd  Circi4t  Court 

Salt  by  Underbill  against  Gardj  OUmare  and  Sabine. 
The  first  paragraph  of  the  complaint  charges  that  Oard 
was  the  contractor  to  build  for  GUmore  and  Sabine  a 
cement  mill  in  Clarke  county,  Indiana;  that  the  plaintiff 
if^as  employed  by  Gard  to  work  in  and  about  the  construc- 
tion of  sidd  mUl,  and  that  afterwards  he  had  a  settlement 
Tdth  Gard  for  the  work  so  done  by  him,  and  there*  was 
found  to  be  owing  to  him  the  sum  of  (50  75,  which  was 
Btill  unpaid ;  that  there  was  owing  from  GUmore  and  Sabine 
to  Chxrd^  for  work  done  and  material  furnished  by  him  in 
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the  construction  of  said  mill,  $2,500;  that  plaintiff  gave 
said  Gilmore  and  Sabine  notice^  in  writing,  that  he  would 
hold  them  for  the  payment  of  said  sum  of  $50 -75,  so  owing 
to  him  by  Gard  for  work  on  tlieir  said  mill.  A  copy  of  the 
notice  was  made  part  of  the  complaint.  It  recited  the  fact 
that  Gard  had  contracted  with  Gilmore  and  Sabine  for  build- 
ing said  mill,  and  that  the  plaintiff  had  been  employed  by 
the  contractor  to  work  on  the  same ;  that  there  was  due  to 
the  plaintiff  $50  75  "for  work  thus  done,"  and  that  he 
should  hold  Gilmore  and  Sabine  for  the  payment  of  the  same. 
Fjlazer,  J. — The  fii*st  paragraph  of  the  complaint  was, 
we  think,  goqd,  and  made  a  case  within  section  649  of  the 
code.  It  is  urged  that  it  should  have  been  averred  that  the 
work  done  by  the  plaintiff  was  in  accordance  with  the 
contract  between  Gard  and  Gilmore  and  Sabine.  It  is  alleged 
that  the  labor  was  done  for  Gard  in  building  the  mill  for 
Gilmore  and  Sabine,  and  that  the  proprietors,  at  the  date  of 
the  notice,  owed  the  contractor  $2,500  for  erecting  that 
mill.  It  was  wholly  immaterial  whether  that  liability  was 
upon  the  special  contract  or  an  implied  contract  to  pay 
what  the  service  was  worth.  If  that  liability  by  GUmcre 
and  Sabine  to  Gard  existed,  no  matter  whether  under  an 
express  or  an  implied  contract,  and  if  the  plaintiff  was 
employed  by  Gard  in  doing  the  work,  and  if  the  proper 
notice  was  served,  then  the  case  is  made  which  the  statute 
was  intended  to  provide  for.  Again,  it  is  objected  that  the 
notice  was  insufficient,  in  that  it  did  not,  as  the  statute 
requires,  *^  particularly  set  forth  the  amount  of  the  claim, 
and  service  rendered.'^  It  seems  to  us  that  it  did  both  these 
things.  As  to  the  amount,  "  fifty  dollars  and  seventy-five 
cents."  Surely  that  is  as  particular  as  is  possible.  It  will 
bo  noticed  that  it  is  the  amount,  not  the  items  of  which  the 
amount  is  composed,  which  is  required  to  be  stated.  Then 
as  to  the  service  rendered,  it  is  distinctly  stated  to  have 
been  for  the  plaintift'^s  work,  "  thus  done,"  under  an  employ- 
ment "  as  a  superintendent  and  laborer  to  work  in  the  con* 
Btruetion  of  said  mill,"  and  the  mill:  is  specified.    Tbia  stat- 
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nte  is  eminently  remedial,  intended  for  the  benefit  and  pro- 
tection of  sub-contractors,  journeymen  mechanics  and  labor- 
ers, and  the  courts  should  not  indulge  in  such  niceties  of 
construction,  or  such  useless  requirement  in  practice  under 
it,  as  will  tend  to  defeat  its  object,  without  resulting  in  any 
good  end.  This  notice  need  not  be  recorded,  nor  need  it 
describe  the  premises  on  which  the  structure  has  been 
erected.    The  statute  does  not  require  it. 

The  defendants  introduced  one  Benton^  a  millwright,  to 
testify  as  to  the  manner  in  which  the  contractors  had  done 
the  work,  its  value,  &c.  He  testified  upon  those  subjects, 
and,  on  cross-examination,  was  allowed  to  state  what  sum 
he  would  have  undertaken  to  build  the  mill  for,  according 
to  the  contract.  This  is  complained  of,  and  was  assigned 
as  one  cause  for  a  new  trial.  "We  perceive  no  error  in  it. 
On  cross-examination,  the  plaintiff  had  a  right  to  ascertain 
the  rates  upon  which  the  witness  proceeded  in  making  his 
estimates,  and  to  test  his  judgment  upon  the  subject  con- 
cerning which  he  had  been  called  to  give  an  opinion. 

Lastly,  it  is  urged  that  the  finding  was  against  the  evi- 
dence.   We  do  not  think  so. 

The  judgment  is  affirmed,  with  costs. 

G.  V.  JSbwkj  R.  M.  Weir^  J.  Jff,  Stotsenhurg  and  Jl  M. 
Sroimij  for  appellants. 

A.  Iknding  and  J.  S.  DaviSy  for  appellee. 


Kline  v.  The  Sinnissippi  Insurance  Company. 

APPEAL  from  the  Hendricks  Circuit  Court. 

Fkazer,  J. — There  is  no  question  in  the  record  before  us. 
It  was  a  proceeding  by  complaint  for  a  new  trial,  in  a  cause 
in  which  judgment  by  default  had  been  obtained.  Answer 
by  general  denial;  finding  for  the  defendant.    Motion  for 
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a  new  trial,  no  reasons  in  writing  being  filed,  overruled, 
and  judgment  on  the  finding.  The  appellant,  however,  or 
the  clerk,  improperly  attaches  to  the  transcript  of  the  cause 
what  seems  to  be  a  transcript  of  the  cause  in  which  the 
original  judgment  was  obtained,  and,  in  argument,  directs 
our  attention  to  errors  supposed  to  be  found  in  that  record. 
We  must  forego  a  consideration  of  those  questions  until 
we  have  an  appeal  of  that  cause  before  us. 

The  judgment  is  affirmed,  with  costs. 

C.  C.  Navty  forappeliaat. 

J.  E.  McDonald  and  A.  L.  Hoachcj  for  appellee. 


Jenkins,  Administrator,  &c.,  v.  Lemonds  and  Others. 

161  661  Decbdsntb'  Estates.— Liability  or  Clerk. — ^After  the  repeal  of  section. 

106  of  the  act  to  proTide  for  the  settlement  of  decedents'  estates,  (2G.ft 
H.  483)  by  the  act  of  March  4,  1868,  (Acts  1853,  p.  49,)  there  was  no  law 
authorising  an  administrator  to  pay  to  the  clerk  money  belonging  to  the 
estate,  and  as  the  liability  of  the  sureties  on  the  bond  of  the  clerk  ex- 
tends only  to  the  right  discharge  of  his  official  duties,  such  sureties  cannot 
be  made  liable  for  money  thus  paid  to  the  clerk  without  authority  of  law. 

APPEAL  from  the  Crawford  Circuit  Court. 

Eat,  J. — This  action  was  upon  the  official  bond  of  Lem- 
onds,  clerk  of  the  Crawford  Circuit  Court.  The  appellant 
alleged  that  he  had,  at  various  times,  paid  into  the  hands 
of  said  LemondSy  as  clerk,  funds  belonging  to  the  estate  of 
which  the  appellant  was  administrator;  that  said  estate  was 
insolvent,  and  the  court  had  ordered  said  clerk  to  pay  over 
said  funds  to  said  administrator  for  distribution,  which 
order  said  Lemonds  had  failed  to  comply  with.  A  demur- 
rer was  sustained  to  the  complaint. 

The  act  providing  for  the  settlement  of  decedents'  estates, 
approved  June  17, 1852,  (2  G.  &  H.  488)  provided  that  at 
the  next  term  of  the  Court  of  Common  Pleas  after  the 
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receipt  of  any  money  of  the  estate  of  any  decedent,  the 
executor  or  administrator  should  report  the  same  to  the 
court,  and  that  whenever  the  amount  of  money  should 
exceed  fifty  dollars,  the  court  should  order  it  to  he  paid 
into  court,  unless  it  was  shown  to  have  been  paid  out -upon 
valid  claims  against  the  estate,  which  had  been  allowed  by 
the  court,  or  upon  such  prefered  claims  as  he  was  by  law 
allowed  to  pay  without  the  same  being  first  so  allowed,  and 
that  the  court  might  order  such  money  loaned  out.  §  105,  p. 
515.  By  the  112th  section,  the  clerk  was  required  to  make 
a  brief  statement  of  all  payments  he  may  have  made  on 
claims  against  the  estate  of  the  deceased.  By  an  act  ap- 
proved March  4, 1853,  to  amend  the  former  act,  section  105, 
above  cited,  was  repealed,  and  section  112  was  so  amended 
as  to  leave  out  the  requirement  that  the  clerk  should  report 
payments  made  by  him  for  the  estate.  Acts  1853,  §§  8, 
10,  p.  49.  The  act  of  1853  also  so  modified  section  109  of 
the  act  of  1852  as  to  omit  the  power  given  to  the  court  to 
require  the  payment  of  money  into  court  by  the  adminis- 
trator.   §  9,  p.  51. 

The  legislature  had  thus  taken  away  all  authority  from 
the  court  to  order  the  payment  of  money  by  an  administra- 
tor or  executor  into  court,  and  had  left  the  person  exercis-. 
ing  that  office  of  trust  liable  for  the  proper  application  of 
the  funds  coming  into  his  hands  as  such  trustee.  It  is  true, 
the  legislature  has,  long  since  the  date  of  the  payments 
made  in  this  case  to  the  clerk,  repealed  the  9th  and  10th 
sections  of  the  amendatory  statute,  but  it  has  not  repealed 
section  8,  the  repealing  section ;  and  such  legislative  i£ction 
has  not  put  in  force  the  105th  section  of  the  original  act,  nor 
could  it  avail-  the  appellant  if  such  had  been  the  effect. 
That  section  was  not  in  force  during  the  time  when  the 
payments  were  made. 

The  liability  of  the  sureties  upon  the  bond  is  not  to  be 
extended  by  implication  beyond  the  terms  of  the  contract. 
Tht  United  States  v.  Boyd,  15  Peters  187;.  Miller  v.  Stewart 
et  al.^  9  Wheat.  680.    They  were  clily  liable  for  the  failure 
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of  the  clerk  to  discharge  his  official  duties.  It  was  not  his 
duty,  nor  could  he,  as  clerk,  receive  the  money  belonging 
to  an  estate  from  the  hands  of  an  administrator. 

The  judgment  is  aBBirmed,  with  costs. 
}    J.  M.  Butler  and  W.  Q.  Greshaniy  for  appellant. 

L.  Q.  and  C.  A.  De  Bnder^  H.  Woodbury  and  W.  H.  Peck- 
inpaughy  for  appellees. 


McCoRMACK  V.  Klingknsmith  and  Another. 

Pleadiko. — Failvsb  of  Conbidekatiok. — To  a  Buit  npon  a  promissory 
note,  giyen  for  the  furniiare  in  a  hotel,  the  defendant  answered,  hy  way 
of  failure  of  oonsideration,  in  eight  paragraphs,  all  of  which  were  held 
to  be  bad,  because  they  failed  to  connect  the  seyeral  articles  as  to  which 
fraud  or  mistake  was  alleged  with  the  consideration  of  the  note,  and  for 
other  equally  obyious  reasons. 

APPEAL  from  the  Marion  Common  Pleas. 

Elliott,  J. — Suit  by  the  appellees  against  McCormaekj 
the  appellant,  on  a  promissory  note.  An  answer  of  eight 
paragraphs  was  first  filed,  but  was  subsequently  superseded 
by  a  substitute,  which  the  court,  on  motion,  struck  out  A 
new  answer,  consisting  of  eight  special  paragraphs,  was 
then  filed,  to  which,  as  a  whole,  a  demurrer  was  sustained 
and  the  defendant  had  leave  to  amend,  which  he  failed  to 
do,  and  sufiTered  a  default.  Judgment  was  thereupon  ren* 
dered  on  the  note. 

Several  errors  are  assigned,  but  the  only  question  pre- 
sented by  the  record  arises  upon  the  ruling  of  the  court  in 
sustaining  the  demurrer  to  the  answer.  The  demurrer, 
being  general  to  the  whole  answer,  should  have  been  over- 
ruled, if  the  answer  contained  a  single  good  paragraph. 

The  answer  commences  by  averring  that  the  note  sued 
on  was  given  in  part  payment  of  the  purchase  money  cf 
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certain  famitnre,  bedding,  wares  and  merchandise  in  the 
Commercial  Hotdf  sold  by  the  plaintiffs  to  the  defendant, 
"  and  that  there  is  a  total  failure  of  the  consideration  of  said 
note,  in  this:  First/'  This  paragraph  alleges  a  &ilure  of  con- 
sideration ^^  as  to  one  hundred  and  sevenly-fiye  dollars,  in 
the  sale  of  a  certain  piano  to  said  defendant,  on  account  of 
representations  made  by  said  plaintiffs,  and  one  Mrs.  Emma 
Pmticost,  tenant  and  agent  of  said  plaintiffs  in  said  hotel,  as 
follows:  in  falsely  representing  to  appraisers,  appraising 
said  piano,  that  it  had  cost,  when  new,  the  sum  of  $500 ; 
.  in  view  of  which  fact  said  piano  was  appraised  to  said  de- 
fendant at  $375,  as  a  second-hand  piano.  Said  defendant 
further  avers  that  said  piano  had  cost,  when  new,  only 
$375,"  which  was  well  known  to  the  plaintiffs  and  their 
said  agent.  This  paragraph  was  bad  for  several  reasons. 
It  does  not  show  by  what  authority  the  appraisers  referred 
to  were  making  the  appraisement,  or  that  the  sum  at  which 
the  piano  was  appraised  was  included  in  the  note  in  suit. 
Nor  does  it  allege  that  the  piano  was  not,  in  fact,  worth  the 
full  sum  at  which  it  was  appraised,. 

The  second  paragraph  alleges  a  failure  of  consideration 
as  to  $76  28,  a  difference  of  ten  cents  per  pound  on  763f 
pounds  of  feathers,  in  the  sale  of  said  bedding,  by  reason 
of  appraisement  contrary  to  contract  between  said  plainti& 
and  said  defendant.  This  paragraph  does* not  show  any 
injury  to  the  defendant.  It  fails  to  show  any  connection 
between  the  note  and  the  appraisement  referred  to.  Nor 
does  it  aver  that  the  appraisement  was  more  than  the  con- 
tract price,  or,  if  excessive,  that  the  excess  was  included  in 
the  note,  or,  if  so  included,  whether  it  was  without  the 
knowledge  and  consent  of  the  defendant  when  he  executed 
the  note,  or  with  his  knowledge  and  by  his  assent  and 
agreement* 

The  third  paragraph  alleges  a  failure  of  consideration  of 
ten  dollars,  ^^for  the  awning  in  front  of  said  hotel,  sold  by 
said  plaintiffs  to  said  defendant,  and  which  was  claimed  by 
J^ank  BeitZy  proprietor  of  said  hotel,  as  being  a  part  of  the 
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realty."  This  ten  dollars  may  have  been  included  in  the 
note,  and  RdU^s  claim^  that  the  awning  was  a  part  of  the 
realty,  may  have  rested  on  a  legal  basis ;  and  it  may  also  be 
that  he  held  the  awning  under  csaid  datm  and  deprived  the 
defendant  of  it.  l^eee  are  all  material  to  the  validity  of 
the  answer,  but  their  existence  is  not  shown  by  it 

These  paragraphs  are  sufficient,  as  specimens,  to  show 
the  character  of  the  whole.  All  the  others  contain  sim- 
ilar items,  and  are  subject  to  the  same  or  similar  objec- 
tions. They  are  all  bad,  and  the  court  did  not  err  in 
sustaining  the  demurrer.  The  judgment  must  therefore  be 
affirmed.  * 

The  judgment  is  affiraied,  with  five  per  cent,  damages 
and  costs. 

JR.  D.  Logan  and  B.  F.  Brown^  for  appellant. 


Robinson  v.  Starlet. 

APPEAL  from  the  Howard  Common  Pleas. 

Fbazeb,  J.— Everything  done  by  the  court  below  was  in 
strict  accordance  with  the  express  consent  of  the  appellant, 
who  waived  process,  entered  his  appearance  in  person,  and, 
by  agreement,  allowed  judgment  on  a  note  and  mortgage, 
for  $1,593,  to  bo  entered  against  him,  with  a  stay  of  execu- 
tion for  six  months  without  bail.  This  was  in  October^  1866. 
The  case  is  now  submitted  without  any  argument  for  the 
appellant. 

If  the  judgment  may  be  deemed  to  have  been  taken  by 
confession,  then,  by  express  statute,  it  operates  as  a 
release  of  errors.  If  not  a  judgment  by  confession,  then 
the  agreement  must  be  deemed  a  waiver  of  the  right  to 
plead,  and  an  admission  of  the  truth  of  the  averments  of 
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the  complaint.  2  G.  &  H.,  §  74,  p.  100.  This  appeal  calls 
for  heavy  damages. 

The  judgment  is  affirmed,  with  six  per  cent,  damages 
and  costs. 

J.  W.  Robinson^  for  appellant. 

N.  iZ.  Linsday  and  J.  A,  LewiSy  for  appellee. 


LoYD  V.  Ketnolds  and  Others. 

Abatement. — Another  Suit  Pkndino. — To  a  suit  by  A  in  one  of  the  state 
courts,  it  was  answered,  in  abatement,  that  there  was  then  pending  in 
the  United  States  Circuit  Court  for  the  district  of  Indiana^  a  suit  in 
chancery  involYing  the  same  matter,  begun  before  the  present  suit, 
wherein  B  was  complainant,  and  some  of  the  present  defendants  and  others 
were  defendants.  B  was  not  a  party  to  the  suit  in  the  state  court,  nor 
was  A  a  party  to  the  chancery  suit  in  the  United  States  court,  but  the  char- 
acter of  that  suit  was  such  that  A  might  haye  become  a  defendant,  and  by 
cross  bill  haye  litigated  the  matters  inTolved  in  this  suit. 

ffeldf  that  the  answer  in  abatement  was  bad,  on  demurrer. 

APPEAL  from  the  THppecanoe  Civil  Circuit  Court. 

Frazeb,  J. — To  the  complaint  in  this  case  the  defendants 
answered,  in  abatement,  that  a  suit  in  chancery  was  pending 
in  the  Circuit  Court  of  the  United  States  for  the  district  of 
Indiana,  commenced  prior  to  this  suit,  wherein  one  Nathan 
'H.  StockweUy  who  was  not  a  party  to  this  suit,  was  com- 
plainant, and  some  of  the  present  defendants,  and  others, 
not  including  the  present  plaintiffs,  were  defendants,  involv- 
ing the  same  matter.  Such  was  the  nature  of  this  bill  that 
the  present  plaintiff  could  become  a  party  to  that  suit,  and, 
by  cross  bill,  litigate  the  same  matters  and  obtain  the  same 
relief  sought  in  this  suit.  Others,  repfes^nting  a  class  hav- 
ing a  common  interest  with  him  in  the  matter,  were  defend- 
ants to  that  bill.  This  answer  was  met  by  a  deolarrer^ 
which  was  overruled,  and  the  plaintiff  appeals. 
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It  appears  to  us  very  clear  that  the  answer  was  not  suffi- 
cient. It  is  a  familiar  doctrine  at  law,  that  a  plea  showing 
the  pendency  of  another  suit  between  the  same  parties,  in  a 
court  of  competent  jurisdiction,  of  the  same  sovereignty, 
and  concerning  the  same  matter,  is  good  in  abatement,  and 
the  practice  in  equity  is  substantially  the  same.  But  in  this 
case,  the  plaintiff  was  not  a  party  to  the  suit  in  chancery, 
and  had  no  control  of  that  suit.  If  he  had  been  a  defendant 
in  that  cause,  he  would  not  have  been  bound  to  seek  affirm- 
ative relief  by  a  cross  bill;  he  nught,  at  his  option,  content 
himself  with  a  mere  defense,  by  answer,  and,  upon  defeating 
the  bill,  select  his  own  forum  for  the  prosecution  of  such  a 
suit  as  he  might  deem  necessary  to  obtain  the  relief  which 
he  desired.  It  was  not  in  the  power  of  Stockwdl,  in  this  way, 
to  select  the  jurisdiction  in  which  Loyd  should  demand 
redress.  That  was  Loyd^s  prerogative,  not  StockweWs. 
Suppose  that  Stockwdl  shall  choose  to  dismiss  his  bill  in  the 
federal  court  before  Loyd  becomes  a  party  to  it,  as  he  is  at 
liberty  to  do,  then,  if  the  ruling  below  be  correct,  we  have 
a  condition  of  the  law  which  turns  a  party  out  of  one  courts 
upon  the  ground  that  he  may  assert  his  rights  in  a  suit 
pending  in  another  court,  when  it  depends  altogether  upon 
the  will  of  another  person,  adverse  to  him  in  interest, 
whet])er  he  shall  have  an  opportunity  to  be  heard  at  all  in 
the  other  court  Tribunals  instituted  for  the  administration 
of  justice  surely  cannot  thus  mock  a  suitor. 

If  it  is  in  place  to  present  more  in  detail  what  might  be 
the  possible  consequences,  should  the  judgment  of  the  court 
below  be  established  as  in  accordance  with  the  law  of  the 
land,  a  fuller  statement  of  the  record  before  us  will  answer 
for  illustration.  The  defendant,  William  F.  JReyrwldSj  holds, 
in  trust  for  the  stockholders  of  the  late  Lafayette  and  Indian" 
apdis  Bailroad  Company,  assets  amoumting  to,  say  $1,250,- 
000,  to  be  distributed  amongst  them.  The  plaintiff  claims 
that  he  is  a  stockholder,  and  that  the  whole  stock  is  not 
.exceeding  |I250,000 ;  that  there  are  mortgage  bonds  of  the 
company,  amounting  to  $186,000,  outstanding  and  due,  and 
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owned  by  the  defendants  in  this  snit;  that  Reynolds  hoB 
money  in  his  hands  of  the  late  corporation  sufficient  to  pay 
these  bonds,  bnt,  instead  of  doing  so,  he  and  the  other 
defendants,  to  defrand  the  stockholders,  have  surrendered 
the  bonds,  and  received  at  par  stock  therefor  from  Beynolds, 
as  president  of  the  company,  without  right  or  authority, 
and  are  pressing  ^yno^^  to  distribute  to  them  the  assets  on 
an  equal  footing  with  the  holders  of  genuine  stock,  and 
that  there  was  danger  that  he  would  do  so.    The  object  of 
the  suit  was  to  prevent  this  by  injunction,  and  to  compel  a 
distribution  of  the  fund  to  the  proper  stockholders.     In 
determining  the  question  before  us,  we  must  assume  that 
these  averments  are  strictly  true.    The  bill  pending  in  the. 
United  States  Circuit  Court  is  brought  by  one  who  holds 
$500  of  the  stock  issued  to  the  bondholders,  to  compel  the 
trustee  to  recognize  hitn  as  a.  proper  stockholder  in  the  dis- 
tribution of  the  fund.    TSow  suppose,  what  is  possible,  that 
the  judgment  before  us  shall  stand,  and  that  Stockwell  shall 
then  immediately  dismiss  his  bill.    Loyd  would  bo  out  of 
both  courts;  the  wrong  sought  to  be  prevented  might  be 
fully  accomplished,  and,  at  the  best,  he  must  commence  a 
new  suit  in  the  same  state  court,  to  obtain  the  very  relief 
sought  by  the  present  action.    It  is  not  the  province  of  the 
courts  thus,  at  the  very  threshold,  to  repulse  a  suitor  who 
comes  with  a  cause  apparently  meritorious. 

But  we  are  not  without  the  light  of  adjudged  cases  upon 
this  question.  Innes  v.  Lansingj  7  Paige,  Ch.  B.  583,  is  a 
well  considered  and  instructive  case  in  point.  There  a  stat- 
ute empowered  any  creditor  of  an  insolvent  partnership  to 
proceed  by  bill  in  equity  on  behalf  of  himself  and  all  other 
creditors ;  but  it  was  nevertheless  held  that  though  such  a 
bill  was  pending,  yet  another  creditor  might  also  institute 
another  suit  for  the  same  purpose.  The  practice  was  stated 
on  the  authority  of  English  cases  cited  to  be,  where  several ; 
have  a  right  individually  to  share  in  a  trust  fund,  and  to  • 
^iforoe  an  execution  of  the  trust  by  action,  to  allow  several 
suits  to  bebrotight^  and  when  a  fiicud  deeision  is  reached  in ; 
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ODO,  to  stay  proceedings  in  the  others.  By  this  method,  no 
conflict  of  jurisdiction  can  ensue  between  the  two  courts, 
nor  can  the  difficulty  arise  which  is  suggested  by  the  appel- 
lees, the  putting  of  the  trustee  in  the  dilemma  of  being 
required  to  execute  the  trust  according  to  the  direction  of 
two  decrees,  rendered  by  different  courts,  and  possibly  so 
variant  that  one  could  not  be  obeyed  without  disregarding 
or  violating  the  othen 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
answer. 

Kay,  J.,  being  of  kin  to  parties  directly  interested  in  the 
'  controversy,  declined  to  sit  in  thiET  case. 

H..  W.  Chase,  J.  A.  Wilstach,  J.  A.  Stein  and  W.  C.  WO- 
sortyfoT  appellant 

R.  E.  Jones,  S.  A.  Suffy  J.  K  MeJDoiudd  and  A.  L. 
Soache,  for  appellees. 
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130    447, 
29    30:2 

147  631  FxsB  Law.— The  act  of  1867,  (Acts  1867,  p.  128)  to  proTide  for  the  prote^ 

tion  of  fish,  &c.,  is  constitutional. 

APPEAL  from  the  Parke  Circuit  Court 
Elliott,  J. — ^In  this  case,  the  defendants  were  indicted, 
under  the  act  of  1867,  for  seining  fish  in  Sugar  Creek,  in 
Parke  county.   On  the  defendant's  motion,  the  court  quashed 
the  indictments,  and  the  State  appeals. 

The  indictment  charges  the  offense  in  conformity  with 
the  statute.  No  special  objection  is  pointed  out,  and  we 
see  none.  We  are  informed,  however,  that  the  motion  to 
quash  was  sustained  on  the  ground  that  the  act  of  the  leg- 
islatare  creating  the  offense  is  unconstitutional  and  void* 
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We  hold  the  act  constitational.  See  Qeniile  v.  The  8t€dej 
j>08^,p.409,  where  the  question  is  discussed. 

The  judgment  of  the  Circuit  Court  is  reversed,  with  costs, 
and.  the  cause  remanded,  with  instructions  to  that  court  to 
overrule  the  motion  to  quash  the  indictment,  and  for  fur- 
thef  proceedings. 

D.  E.  WilUamson,  Attorney  General,  for  the  State. 


DuNLOP  and  Others  v.  Hatden. 

Vbbdict.— In  an  action  to  reeoTer  money  aUeged  to  hare  been  obtained  bj 
fraud,  the  Jnry  returned  the  following  Terdiot :  **  We,  the  jury,  find  for 
the  plaintiif,  and  asstos  his  damages  at  $275.  The  jurjr,  in  their  Terdict, 
decline  to  impute  improper  motites  to  the  defendants,  in  the  matter  in 
eontroTcrsy." 

ffeld,  that  the  last  sentence  did  not  Titiate  the  Terdict. 

APPEAL  from  the  Marian  Circuit  Court. 

Gregory,  C.  J. — Hoyden  sued  the  appellants  for  money 
ohtained  from  him  hy  fraud.  The  defendants .  denied  the 
fraud,  but  set  up  that  the  money  received  by  them  was  for 
compensation  for  services  rendered  by  them  as  real  estate 
agents  for  the  plaintifi^  in  effecting  an  exchange  of  lands. 
The  plaintiff  replied  by  a  denial  of  the  answer,  so  far  as  it 
was  incompatible  with  the  complaint.  Trial  by  jury.  Ver- 
dict as  follows:  ^^We,  the  jury,  find  for  the  plaintiff,  and 
assess  his  damages  in  the  sum  of  $275.  The  jury,  in  their 
verdict,  decline  to  impute  improper  motives  to  the  defend- 
ants, in  the  matter  in  controversy.  (Signed,)  A.  Curtis, 
Foreman." 

The  defendants  moved :  1.  Vor  jndgment  non  obstante  ver- 
edicto. 2.  For  a  new  trial.  8.  For  judgment  for  costs.  4. 
for  a  vemre  de  novo.  6.  In  arrest  of  judgment.  These  sev- 
eral motions  were  overruled  by  the  court,  and  the  defend* 
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ants  excepted.    The  evidence,  which  is  made  part  of  the 
record,  is  conflicting  on  the  main  question  involved. 

Daring  the  progress  of  the  trial,  the  plaintiff  was  permit- 
ted to  prove,  over  the  objection  of  the  defendants,  what 
took  place  in  an  ineffectual  attempt  to  compromise.  The 
court,  however,  instructed  the  jury  that  if  they  believed, 
from  the  evidence,  ^^  that  the  plaintiff  offered  to  settle  his 
claim  in  this  case  for  $250,  on  compromise,'  and  that  one  of 
the  defendants  tendei*ed,  in  compromise,  one-third  of  that 
amount,  which  sum  was  refused,  then  the  acts  of  the  par- 
ties, being  in  compromise,  the  jury  should  not  take  them 
into  consideration  at  all,  in  determining  the  merits  of  the 

case." 

There  was  evidence  tending  to  prove  the  fraud.  The 
jury  were  the  judges  of  the  weight  of  the  testimony.  The 
court  below  was  satisfied  with  the  finding.  It  is  not  for 
this  court,  on  the  mere  weight  of  evidence,  to  interfere. 

The  only  question  of  any  difficulty  is  the  form  of  the  ver- 
dict. So  far  as  the  verdict  is  a  finding,  it  is  complete,  and 
meets  the  issue  fully.  The  last  clause  is  not  a  finding,  but 
the  jury  simply  decline  to  impute  improper  motives  to  the 
defendants.  Fraud  in  fact  implies  improper  motives,  but 
fraud  in  law  may  not.  Even,  however,  if  the  latter  clause 
was  a  finding,  it  would  be  the  duty  of  this  court  to  let  the 
general  verdict  stand,  if  by  any  hypothecs  it  could  be  recon- 
ciled with  the  special  finding.  The  jury  decline  to  impute 
improper  moti^^es  to  the  defendants;  It  may  be  that  in 
their  opinion  only  one  of  the  defendants  was  guilty  of  the 
fraud.  Upon  the  whole,  we  think  that  this  latter  clause 
ought  to  be  rejected  as  surplusage.  We  hold  that  it  does 
not  vitiate  the  verdict. 

If  there  was  any  error  in  admitting  the  evidence  as  to  the 
attempted  compromise,  it  was  fully  corrected  by  the  instmc- 
tian  of  the  court. 

The  judgment  is  affirmed,  with  codts. 

W.  Morrow  and  J2.  M.  Goodmny  for  appellants. 

M.  M.  JSayy  J.  W*  Gordon  mdW.Mar^k,  for  appellee. 
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Cinxs. — SuB80ftiFTi058  TO  Railkoads. — Under  section  60  of  tho  act  for  the 

incorporation  of  cities,  of  March  14,  1867,  express  aathoritj  is  given  to 

suhseribe  to  the  stock  of  railroads  running  into  or  through  the  city,  and 

to  borrow  money  to  pay  such  subscriptions. 
Sams. — As  the  issuing  and  sale  of  bonds  is  the  usual  method  adopted  by 

corporations  to  borrow  money,  cities  may  exercise  the  power  thus  given 

to  borrow  by  issuing  and  selling  bonds. 
Saxs. — Statutx  C09STRVXD. — ^The  proviso  in  section  60  relates  to  dona- 

.tions  by  cities  to  railroads,  and  not  to  subscriptions  of  stock. 
8axx. — A  petition  of  it  majority  of  the  resident  freeholders  of  a  city  is 

necessaiy  to  authorise  a  donation  to  a  railroad,  but  is  not  necessary  to 

authorise  a  aubscription  of  stock. 
Save. — Section  60,  n^a^  is  constitutional. 

» 

APPEAL  from  the  Miami  Circuit  Court. 

Grbgort,  C.  J. — This  was  a  proceeding  by  Thompscrij  a 
tax  payer,  against  the  city  of  Peru^  incorporated  under  the 
general  law,  to  enjoin  the  latter  from  issuing  bonds  for  the 
purpose  of  raising  means  with  which  to  pay  a  subscription 
of  $50,000  to  the  capital  stock  of  tho  ^'  Goshen^  Kosciusko^ 
and  Peru  JRailroad  Company"  The  court  below  refused  the 
injunction,  and  sustained  a  demurrer  to  the  complaint. 

Two  questions  are  presented :  1.  Does  the  60th  section  of 
the  act  of  March  14, 1867,  for  the  incorporation  of  cities, 
(Acts    1867,  p.  62,)  authorize  the  appellee  to  subscribe 
the  stock,  and  issue  its  bonds  to  pay  therefor  ?    2.  If  so,  is  . 
that  section,  so  far  as  it  grants  such  power,  constitutional  ? 

The  section  provides  that  <^  any  incorporated  city,  under 
this  act,  shall  have  power  to  borrow  money,  to  subscribe  to 
the  stock  of  any  railroad  running  into  or  through  such 
city ;  to  make  donations  in  money,  or  the  bonds  of  such 
city,  to  aid  in  the  construction  of  such  roads,  only  on  peti- 
tion of  a  minority  of  the  resident  freeholders  thereof." 

It  is  claimed  that  no  authority  is  given  to  issue  bonds  to 
pay  for  a  subscription  of  stock,  but  only  for  donations  to 
Vol..  XXIX.— 20 
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aid  in  the  construction  of  such  roads.  There  is  an  express 
authority  given  to  subscribe  for  the  stock,  and  to  borrow 
money  to  pay  therefor.  Corporations,  along  with  the  express 
and  substantive  powers  conferred  by  their  charters,  take  by 
implication  all  the  reasonable  modes  of  executing  such  pow- 
ers which  a  natural  person  may  adopt  in  the  exercise  of 
similar  powers.  New  England  Fire  and  Marine  Insurance 
Co.  V.  Robinson^  25  Ind.  586.  The  issuing  and  sale  of  bonds 
in  the  market  is  the  most  usual  and  ordinary  method 
adopted  by  corporations  to  borrow  money. 

The  proviso  in  the  section  relates  to  donations,  and  has 
no  bearing  on  subscriptions  of  stock.  A  subscription  of 
stock  by  an  incorporated  city,  under  this  section,  imposes  the 
same  obligation  to  pay  the  amount  thereof  as  rests  upon 
other  shareholders.  There  is  a  substantial  reason  for  the 
difference  between  a  subscription  of  stock  and  a  donation ; 
in  the  former  case,  the  city  becomes  a  stockholder,  with  tlie 
right  to  vote  in  the  selection  of  officers  to  control  and  man- 
age such  railroad  company ;  in  the  latter  case,  the  city  has 
no  interest  in  the  capital  stock,  *and  no  voice  in  the  conduct 
of  the  enterprise.  Taking  the  whole  section  together,  it  is 
clear  that  there  is  a  well  defined  distinction  made  between 
subscriptions  of  stock  and  donations,  as  to  the  time  of  pay- 
ment. 

It  is  claimed  that  this  section  is  in  violation  of  sec- 
tions 1,  21,  24,  and  25  of  the  bill  of  rights.  The  power 
of  cities  to  subscribe  for  stock  in  railway  companies  under- 
went investigation  in  this  court  in  The  City  of  Aurora 
y.  West  et  aly  9  Ind.  74,  in  which  it  was  held  that  a 
city  chartered  under  the  old  constitution  could  subscribe 
for  such  stock  when  the  act  of  incorporation  conferred 
such  power.  There  is  nothing  in  the  1st,  21st,  and  24th 
sections  of  the  bill  of  rights  that  was  not  in  the  old 
constitution.  The  25th  section  of  the  bill  of  rights  pro- 
vides that  ^^no  law  shall  be  passed,  the  taking  effect  of 
which  shall  be  made  to  depend  upon  any  authority  except 
as  provided  in  this  constitution.'^    The  right  of  petition,  as 
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a  conditioii  precedent  to  the  exercise  of  this  power  by  the 
common  council,  if  it  existed  as  to  sabscriptions  of  'stock, 
would  not  render  this  section  void  under  this  provision. 
The  law  is  in  force.  The  petition  is  only  necessary  to  call 
into  action  the  power  conferred  on  cities.  But  the  power  is 
conferred  to  subscribe  for  stock  without  petition.  A  dona- 
tion can  otily  be  made  to  aid  in  the  construction  of  such 
roads  on  petition  of  a  majority  of  the  resident  freeholders. 

It  is  claimed  that  this  section  is  unconstitutional  under  the 
provisions  of  sections  nineteen,  twenty-two  and  twenty- 
three  of  article  four.  The  title  of  the  act  is,  *^  an  act  to 
repeal  all  general  laws  now  in  force  for  the  incorporation  of 
cities,  and  to  provide  for  the  incorporation  of  cities,  pre- 
scribing their  powers  and  rights,  and  the  manner  in  which 
they  shall  exercise  the  same,  and  to  regulate  such  other 
matters  as  properly  pertun  thereto.'^  The  subject  is  the 
incorporation  of  cities,  and  the  power  conferred  to  sub- 
scribe for  stock  in  railroad  companies  is  a  matter  properly 
connected  therewith. 

The  section  of  the  act  in  question  is  general,  and  not 
local  or  special  within  the  meaning  of  sections  twenty- 
three  and  twenty-four  of  article  four,  supra.  The  power  is 
conferred  on  all  cities. 

It  is  insisted  that  this  section  is  within  the  prohibition 
contained  in  sections  four  and  five  of  article  ten  of  the  con- 
stitution. The  former  section  prohibits  the  State  from  con- 
tracting a  debt  to  aid  in  the  work  of  internal  improvement; 
and  the  latter  prohibits  counties  from  subscribing  for  stock 
in  any  incorporated  company,  unless  the  same  be  paid  for  at 
the  tinie  of  such  subscription.  .  It  is  argued  that  a  city  is  an 
integral  portion  of  a  county,  and  is  included  in  the  inhibi- 
tion. The  question  was  well  considered  in  The  City  of 
Aurora  v.  Westy  supra^  and  we  could  add  nothing  to  the 
force  of  the  argument  of  the  learned  judge  who  delivered 
the  opinion  of  the  court  in  that  case.  Taking  the  history 
of  the  legislation  on  this  sutgect,  as  it  existed  under  the  old 
constitution,  in  connection  with  the  provisions  of  the  new, 
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it  is  clear  to  oiir  minds  that  the  convention  did  not  intend 
to  interfere  with  this  power  in  cities,  any  farther  than  to 
prohibit  the  State  from  assuming  the  debta  of  such  cities. 

The  judgment  is  affirmed,  with  costs. 

Frazeb,  J.,  did  not  sit  in  this  case. 

i.  Walker  and  A.  Blake^  for  appellant. 

J.  M.  Wilsorin  N.  0.  Boss  and  B.  P.  Effvager^  for  appellee. 


Druliner  v.  The  State. 

Eucnovsw — ^RsoiSTRT  Law. — Section  28  of  the  registry  law  of  1867,  (Acts 
1867,  p.  118)  which  requires  aU  tickets  to  be  written  or  printed  on  "plain 
white  paper,  without  any  distinguishing  marks  or  other  embellishment 
thereon,*'  and  makes  it  the  duty  of  inspectors  of  elections  t«  refuse  all 
ballots  of  any  other  description,  was  intended  to  preyent  the  intimidation 
of,  or  undue  influence  orer  voters,  by  enabling  them  to  cast  a  ballot,  the 
character  of  which  cannot  be  determined  from  an  inspection  of  the  out- 
side thereof. 

Sams. — ^This  object  is  secured  by  requiring  all  ballots  to  be  uniform  in  ex* 
ternal  appearance,  and  the  law  cannot  therefore  be  construed  to  prohibit 
a  distinguishing  mark  on  the  inside  of  the  ticket. 

Save. — At  an  election  for  councilmen  in  the  city  cf  Lapcrte,  the  baUota 
cast  for  one  of  the  candidates  had  printed  at  the  top  thereof,  on  the 
inside,  the  words  ^*City  Union  Ticketj"  and  it  was  held  that  they  were 
not  illegal  under  section  28  of  the  registry  law. 

APPEAL  from  the  Laporte  Circuit  Court. 

Elliott,  J. — This  was  an  information  in  the  name  of  the 
State,  on  the  relation  of  the  prosecuting  attorney^  against 
DnUiner,  the  appellant,  charging  him  with  having  usurped 
and  unlawfully  intruded  into,  and  with  holding  the  office 
of  councilman  of  the  fourth  ward  of  the  city  of  LaporUy 
and  praying  that  he  be  ousted  therefrom,  and  that  Mart  L. 
Weaver  be  declared  entitled  thereto. 

Druliner  answered  by  a  general  denial.  The  case  was 
^ed  by  the  court,  who  found  the  defendant  guilty,  and^ 
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having  overruled  a  motion  for  a  new  trial,  rendered  a  judg- 
ment of  ouster  against  him,  and  declared  Hart  L.  Weaver 
legally  entitled  to  hold  said  office. 

The  correctness  of  the  finding  of  the  court,  under  the 
facts  presented  by  the  agreement  of  the  parties,  is  the  only 
question  in  the  case.  The  facts,  as  agreed  upon,  are  as  fol- 
lows: An  election  was  held  in  the  city  of  Laportey  on  the 
7th  day  of  May,  1867,  for  the  purpose  of  electing,  among 
other  officers,  a  councilman  for  the  fourth  ward  of  said  city; 
that  Hart  L,  Weaver  and  said  Druliner  were  the  candidates 
at  said  election  for  said  office,  and  no  ballots  were  cast  for 
any  other  person  for  said  office  at  said  election;  that  said 
Weaver  and  Druliner  were  both  residents  of  the  fourth 
ward,  and  eligible  to  said  office;  that  one  hundred  and 
forty-four  ballots,  and  no  more,  were  cast  for  said  office  at 
said  election,  of  which  number  ninety-eight  were  cast  for 
said  Weaver  and  forty-six  for  said  Druliner.  On  the  face, 
or  inside,  of  the  ballots  cast  for  Weaver  were  printed  these 
words:-  "City  Union  Ticket."  The  ballots  were  all  printed 
on  plain  white  paper,  and,  with  the  exception  of  said 
words,  nothing  was  written  or  printed  on  said  ballots  except 
the  names  of  the  candidates  and  the  offices  they  were 
voted  for.  The  ballots  were  received  by  the  judges  and 
inspectors  of  said  election,  and  counted  by  them,  without 
protest  or  objection,  and  the  board  of  canvassers  of  said 
election,  upon  canvassing  said  ballots,  awarded  to  said 
Weaver  the  customary  certificate  of  election ;  but  said  Dru- 
Rner  was  exercising  the  duties  of  said  office,  and  claimed 
to  do  so  by  virtue  of  said  election,  and  not  otherwise. 

It  was  further  agreed  that  if  the  ballots  so  cast  for  Weaver 
should  be  held  legal,  then  judgment  of  ouster  should  bo 
rendered  against  Druliner,  and  that  Weaver  be  admitted 
thereto;  but  if  the  ballots  so  cast  for  Weaver  should  be 
adjudged  illegal,  then  judgment  should  be  rendered  for 
Dridiner. 

The  decision  of  the  question  depends  upon  the  construe^ 
tion  to  be  given  to  the  28d  section  of  the  registiy  law  of 


810  SUPREME  COUET  OF  INDIANA. 

Druliner  ir.  The  State. 


1867,  which  provides  "that  all  ballots  which  may  be  cast  at 
any  election  hereafter  held  in  this  State,  shall  be  written  or 
printed  on  plain  white  paper,  without  any  distinguishing 
marks  or  other  embellishment  thereon,  except  the  name  of 
the  candidates  and  the  office  for  which  they  are  voted  for, 
and  inspectors  of  elections  shall  refuse  all  ballots  offered  of 
any  other  description :  Provided^  nothing  herein  shall  dis- 
qualify the  voter  from  writing  his  name  on  the  back 
thereof." 

It  is  claimed  by  counsel  for  the  appellant,  that  the  words 
"  City  Union  Ticket,"  printed  at  the  top  of  each  of  the  bal- 
lots cast  for  Weaver  J  constitute  a  "distinguishing  mark,*^ 
within  the  meaning  of  the  section  of  the  act  above  cited, 
and  render  the  ballots  void,  and  that  all  the  legal  baUots 
having  been  cast  for  the  appellant,  he  was  legally  elected, 
and  is  entitled  to  hold  the  office. 

The  construction  contended  for  is,  that  it  was  the  inten- 
tion of  the  legislature  to  exclude  from  the  ticket  every  dis- 
tinguishing mark,  from  the  inside  as  well  as  the  outside, 
and  that  any  such  mark  on  either  side  of  the  ticket  renders 
it  void,  whether  it  be  visible,  or  not,  to  the  inspector  when 
the  ticket  is  presented  to  him;  that,  if  visible,  it  is  the  duty 
of  the  inspector  to  refuse  the  ticket  when  it  is  presented; 
but  if  the  mark  be  on  the  inside  of  the  ticket,  and  cannot 
therefore  be  seen  by  the  inspector  when  the  ticket  is  folded 
and  thus  presented  to  him,  and  it  thereby  gets  into  the  bal- 
lot box,  it  is  nevertheless  illegal  and  void,  and  should  be 
rejected  by  the  inspector  and  judges  in  counting  out  the 
ballots. 

After  a  careful  consideration  of  the  question,  we  cannot 
sustain  this  construction  of  the  statute.  If  it  be  conceded 
that  the  words  "  City  Union  Ticket,"  printed  at  the  head 
of  the  ballots  cast  for  Weaver,  were  intended  to  designate  a 
particular  political  party,  or  organization,  and  might  consti- 
tute a  distinguishing  mark,  still  the  question  is,  were  they  so 
placed  on  the  tickets  as,  in  fact,  to  constitute  such  a  mark^ 
within  the  meaning  of  the  statute? 
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The  constroction  of  the  statute  contended  for  would  lead 
to  absurd  consequences,  and  come  in  conflict  with  other 
statutory  provisions  which  we  are  satisfied  the  legislature 
did  not  intend  to  repeal.  The  act  requires  all  ballots  to  be 
written  or' printed  on  plain  white  paper,  without  any  dis- 
tinguishing marks  or  embellishments  thereon,  and  makes  it 
the  duty  of  the  inspector  to  refuse  all  ballots  offered  of  any 
other  description;  but  it  does  not  authorize  the  inspector 
and  judges  to  reject  a  ballot  upon  the  discovery  of  such  a 
mark  or  embellishment  at  the  time  of  counting  out  the 
ballots,  which  could  not  be  seen  by  the  inspector  at  the 
time  it  was  voted.  The  color  of  the  paper  is  readily  de- 
termined by  an  inspection  of  the  folded  ballot,  and  so  if  it 
should  have  upon  it  any  external  visible  mark  or  embellish- 
ment, it  would  be  detected  in' the  same  way,  and  should  be 
refused,  but  it  was  certainly  not  the  intention  of  the  legis- 
lature to  require  the  inspector  to  open  and  examine  every 
ballot  ofi:ered,  to  ascertain  if  it  contsdned  such  an  objection- 
able mark  or  embellishment.  Such  an  examination  would 
be  in  conflict  not  only  with  other  statutes,  but  with  the 
spirit  and  policy  of  the  law  itself. 

The  18th  section  of  the  act  regulating  general  elections, 
(1  O.  &  H.  309),  makes  it  the  duty  of  the  inspector,  when  a 
ballot  is  received,  to  ^'put  the  same,  unopened,  into  the  bal- 
lot box;  and  section  50  of  the  act  defining  misdemeanors 
provides  that  ^^  if  any  judge,  inspector,  clerk  or  other  officer 
of  an  election  shall  open  or  mark,  by  folding  or  otherwise, 
any  ticket  presented  by  such  elector  at  such  election,  or 
attempt  to  find  out  the  names  thereon,  or  sufler  the  same 
to  be  done  by  any  other  person,  before  such  ticket  is  de- 
posited in  the  ballot  box,  he  shall  be  fined  in  any  sum  not 
exceeding  one  hundred  dollars."    2  G.  &  H.  473. 

The  object  of  the  act  under  consideration  evidently  was 
to  protect  the  elector  from  the  undue  influence  and  control 
of  others,  and  secure  to  him  entire  freedom  of  opinion  in 
the  exercise  of  the  elective  franchise,  by  enabling  him  to 
cast  his  vote  in  such  a  manner  as  to  prevent  others,  who, 
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from  their  particular  relations  to  Mm,  might,  by  intimida- 
tion  or  otherwise,  seek  to  control  his  vote,  from  being  able 
to  determine,  from  the  color  of  his  ticket,  or  some  distin- 
guishing mark  thereon,  the  party  or  person  for  whom  he 
voted.  This  object  would  seem  to  be  secured,  as  far  as 
legislative  enactment  could  effect  it,  by  requiring  all  the 
ballots  cast  to  be  uniform  in  external  appearance,  and  such, 
we  think,  is  the  proper  meaning  of  the  section  of  the 
statute  under  consideration. 

The  judgment  is  affirmed,  with  costs. 

jr.  Bradley  J  for  appellant. 

J.  B.  Bdfordj  for  appellee. 


Stbiohlet  v.  The  State. 

Elictions. — Ballots. — ^This  case  inToWed  the  same  question  decided  in 
Druliner  y.  The  State,  ante,  p.  808. 

APPEAL  from  the  Laporte  Circuit  Court. 

Elliott,  J. — Information  in  the  name  of  the  State,  on 
the  relation  of  the  prosecuting  attorney,  against  Frederick 
StdghUy^  to  oust  him  from  the  office  of  councilman  of  a 
ward  of  the  city  of  Laporte^  charging  him  with  having 
intruded  into  and  usurped  the  same.  The  facts  are,  in 
every  respect,  similar  to  those  in  Druliner  v.  7%e  Statej 
antCf  p.  808,  and  the  judgment  is  affibrmed,  with  costs,  for  the 
reasons  given  in  that  case. 

J,  Bradley  J  for  appellant 
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RoBBKiTSOK  V.  Smith  and  Another. 

VxHiKMi'8  Lav. — Shmmjwf'b  SjUiK. — ^A,  as  the  assignee  of  B,  recoTered  a 
judgment  against  G  upon  a  promissory  note.  Afterwavds,  D  recovered 
a  Judgment  against  C,  and  executions  upon  both  judgments  came  to  the 
hands  of  the  sheriff,  who  sold  certain  real  estate  of  0  thereon  to  D,  and 
applied  the  prooeeds  of  the  sale  to  the  payment  of  A's  debt,  and  the  resi- 
due upon  the  judgment  of  D.  B  afterwards  reooTered  a  judgment  against 
C  upon  another  note,  and  upon  an  execution  issued  thereon  sold  the  same 
lands.  Suit  by  B  against  D,  alleging  that  the  note  upon  which  he  had 
recorered  judgment  was  giyen  for  a  part  of  the  purchase  money  of  the 
said  land,  before  that  time  sold  by  him  to  G ;  that  before  the  purchase 
thereof  by  D  at  the  first  sale  by  the  sheriff,  he  was  notified  by  B  that  he 
held  other  notes  against  G,  giren  for  purchase  money,  and  that  he  intended 
to  hold  a  Tender's  lien  on  the  land.  Prayer,  that  the  overplus  of  the  first 
sale  be  applied  on  plaintiff's  judgment,  and  that  the  sale  to  I)  be  set 
aside,  &o. 

Meldf  that  it  could  not  be  determined  from  the  complaint  whether  B  had  a 
vendor's  lien  on  the  land,  and  that  the  faots  alleged  were  not  sufllcient  to 
impeach  B*s  title  to  the  land. 

APPEAL  from  the  Washington  Circuit  Court. 

Elliott^  J. — Bobertson^  the  appellant,  filed  a  complaint 
against  Smithy  and  NvchoUon,  the  sherifi:'  of  Washington 
county.  A  demurrer  was  sustained  to  the  complaint,  and 
final  judgment  rendered  for  the  defendants. 

The  only  question  here  is,  did  the  complaint  state  facts 
sufficient  to  constitute  a  cause  of  action  ?  The  allegations  of 
the  complaint  are  so  indefinite  and  confused  as  to  render  it 
very  difficult  to  determine  what  are  the  facts  presented  by 
it  We  draw  from  it,  in  connection  with  two  executions 
and  the  sheriff's  return  thereon,  which  are  made  a  part  of 
it,  the  following  state  of  facts :  On  the  19th  day  of  Septern^ 
bcTy  1865,  one  James  Reynolds^  as  assignee  of  Henry  Robert- 
sofij  recovered  a  judgment  in  the  Washington  Circuit  Courta 
against  one  Baker j  for  $128  80,  exclusive  of  costs,  on  which' 
an  execution  was  issued  on  the  9th  day  of  November^  1865, 
and  placed  in  the  hands  of  the  sheriff  of  said  county,  to  bd 
executed.  Some  time  in  December,  1865,  the  defendant 
Smiih  abo  recovered  a  judgment  against  said  Baker  for 
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$386  43,  but  in  what  court  the  complaint  does  not  state. 
On  this  judgment,  an  execution  was  also  issued  and  placed  in 
the  hands  of  the  same  officer.  On  the  20th  of  December^ 
1865,  the  sherifi'  levied  the  execution  on  the  JReynolds 
judgment  on  a  tract  of  land  belonging  to  BaJcer^  and  having 
duly  advertised  the  same,  on  the  27th  of  January^  .1866, 
sold  it  at  public  auction,  at  the  court  house  door'  in  said 
county^  to  the  de&udant  Smith,  for  $537,  he  being  the 
highest  bidder,  and  executed  to  him  a  deed  therefor.  The 
proceeds  of  the  sale  were  first  applied  to  the  payment  of 
the  execution  on  the  iZeynoMs  judgment,  including  the  costs, 
leaving  an  overplus  of  $404  12,  which  was  credited  on 
Smith's  execution. 

Afterwards,  on  the  20th  of  Marchj  1866,  said  Sobertson 
recovered  a  judgment  in  the  Washington  Circuit  Court 
against  said  Baker  for  $101,  which,  this  complaint  alleges, 
was  recovered  on  a  note  given  by  said  Baker  as  a  part  of  the 
purchase  money  for  the  same  lands  sold  by  the  sheriff  to 
said  Smith  on  the  execution  in  favor  of  Beyndds.  On  the 
25th  of  Apritj  1866,  an  execution  was  issued  on  BobertsorCs 
judgment,  and  pkced  in  the  hands  of  the  sheriff  of  said 
county,  who  levied  the  same,  by  the  order  tod  direction  of 
the  plaintiff*,  on  the  same  land  previously  purchased  by  said 
Smiih  on  the  Beyndds  judgment.  Notice  of  the  time  and 
place  of  sale  having  been  given,  the  sheriff*  exposed  the  land 
for  sale  under  said  execution,  on  the  7th  of  July,  1866,  and 
then  sold  the  same  to  said  plaintiff  for  $125,  he  being  the 
highest  bidder  therefor. 

It  is  also  averred  in  the  complaint  that  the  land  was  bid 
off*  at  the  sale  under  the  Beyndds  execution  by  one  James 
A.  Ohormley,  for  and  as  the  attorney  of  the  defendant  Smith ; 
that  at  and  before  the  sale  thereof  the  plaintiff  gave  due 
notice  that  he  ^'  held  other  notes  against  said  Baker,  which 
were  given  in  part  consideration  of  said  land,  and  that  he 
intended  to  hold  a  vendor's  lien  thereon  for  the  same;  and 
that  said  Ghormley  afterwards  bid  off  said  land  with  full 
notice  of  said  facts.    The  relief  prayed  is  a  decree  that  the 
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overplas  of  the  proceeds  of  the  sale  to  Smith  on  the  Sey^ 
noMsexecation,  after  satisfying  that  execation,  be  applied  to 
the  plaintiff's  judgment,  in  satisfaction  of  his  lien,  and  that 
tho  deed  of  Smith  be  set  aside  and  declared  void,  and  the 
sheriff  be  ordered  to  execute  a  deed  for  said  lands  to  the 
plaintiff. 

Snch  are  the  allegatious  o£,  the  complai  nt^  and  it  certainly 
needs  no  argument  to  demonstrate  that  they  are  not  suffi- 
cient to  constitute  a  cause  of  action.  Whether  the  plaintiff* 
is  entitled  to  a  vendor's  lien  against  the  land,  which  he  can 
enforce  in  equity  by  a  proper  suit  for  that  purpose,  cannot 
be  determined  from  the  facts  presented  by  this  record. 
There  is  an  indication  iu  this  complaint,  that  the  note  on 
which  the  Reynolds  judgment  was  recovered  was  given  in 
part  consideration  for  the  same  land.  If  so,  whether  it  was 
first  due,  and  had  priority  over  the  note  on  which  the  appel- 
lant's judgment  was  rendered,  does  not  appear,  though  it 
may  be  very  material  in-determining  the  rights  of  the  par- 
ties, in  a  proper  suit  for  that  purpose.  There  is  nothing  in 
this  complaint  to  impeach  the  title  of  Smith  under  his 
purchase.  The  Circuit  Court  did  right  in  sustaining  the 
demurrer  to  the  complaint. 

The  judgment  is  affirmed,  with  costs. 

JS.  Heffren,  for  appellant. 

J".  A.  Ghormiq/y  S.  E.  Perkins^  L.  Jordan  and  S.  E.  Per- 
kiTiSj  jr.,  for  appellees. 


Statelar's  Administrator  v.  Sample's  Administrator. 

8niT  TO  Vacatx  Juogxext. — Complaint  by  tho  administrator  of  A  against 
the  administrator  of  B,  alleging  theso  facts :  That  one  C  had  filed  a  pre- 
tended claim  against  the  estate  of  A,  which  the  administrator  refused  to 
allow;  that  pending  said  suit,  C  pretended  to  have  assigned  the  claim  to 
"Af  who  was  fubstitnted  as  plaintiff;  that  on  the  trial,  B  and  C  swore  that 
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said  pretended  assignment  was  made  bonafide^  and  for  a  Taluable  consid- 
eration, and  the  plaintifT,  as  administrator  of  A,  being  then  unable  to 
controvert  the  tmth  thereof,  the  claim  was  allowed;  that  bo  has  since 
ascertained,  and  alleges  the  fact  to  be,  that  said  assignment  was  made 
witbout  consideration,  and  for  the  fraudulent  purpose  cf  enabling  C  to 
become  a  witness,  «nd  that  said  claim  was  all  the  iime  the  property  of 
G.  Prayer,  that  the  judgment  be  vacated. 
Heldy  that  the  complaint  did  not  present  such  a  case  as  to  justii^  a  court 
of  equity  in  vacating  the  judgment. 

APPEAL  from  the  Bartholomew  Oommon  Ple^ 
Elliott,  J. — Suit  by  Treadway^  administrator  of  WtSiam 
€L  StaJtdar^  deceased,  against  JSeMoss,  administrator  of  An- 
drew  SamplCf  deceased.    A  demurrer  was  sustained  to  tbe 
complaint  because  it  did  not  state  sufficient  facts  to  con- 
stitute a  cause  of  action,  and  judgment  for  the  defendant. 
Treadway  excepted  to  the  ruling  of  the  court,  and  appeals. 
The  allegations  of  the  complaint  are  as  follows :    ^^  The 
plaintiff,  JUiUon  Treadway ^  administrator  of  the  estate  of 
WilUam  C.  StatdaVy  deceased,  complains  of  defendant  Moses 
A.  SchlosSy  administrator  of  the  estate  of  Andrew  SampUj 

deceased,  and  says  that  on  the day  of ,  18ft-, 

<)ne  Joseph  JE,  Mitchell  filed  in  this  court  a  pretended  claim 
against  the  estate  of  said  Staidar;  that  the  claim  was  not 
allowed  by  plainti^  and  the  same  was  put  upon  tl^e  issue 
docket  for  trial  at  the  July  term,  1865,  of  this  court ;  that 
at  said  term,  said  MXtcheU  made  a  i^alfie  and  pretended  trans- 
fer of  said  claim,  pendente  lUey  to  Andrew  Sample,  not  for  the 
purpose  of  vesting  the  title  to  said  claim,  or  the  proceeds 
thereof,  in  him,  but  for  the  purpose  of  its  appearing  upon 
the  docket  that  Sample  was  the  owner  thereof,  and  thereby  to 
enable  said  MUcheU  to  testify  as  a  witness  in  his  own  behalf. 
Plaintifi*  avers  that  he  had  no  knowledge  at  the  trial  but 
that  said  Sample  was  the  real  owner  of  said  claim.  Said 
claim  came  on  for  trial  in  this  court  at  the  July  term,  1865, 
and  at  said  trial  said  MUcheU  and  Sample  were  sworn  and 
examined  as  witnesses  in  said  cause ;  and  said  MitcheU  and 
Sample  corruptly  confederated  together  for  the  purpose  of 
defrauding  the  estate  of  aaid  Siatdar  by  getting  eaid  claim 
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allowed  by  the  court  in  the  name  of  said  Sample^  for  the 
BoIe  use  and  benefit  of  said  Mitchell,  said  Sample  haviiDg  no> 
interest  therein.  That  for  the  purpose  of  carrying  out  said 
conspiracy  and  confederation,  said  MUchdt  and  Sample  testi- 
fied that  said  Sample  owned  said  claim ;  that  he  paid  said 
Mitchell  two  hundred  dollars  in  greenbacks  therefor,  and  that 
MUcheU  had  no  interest  whatever  in  the  same;  that  Sample 
was,  in  pursuance  of  his  purchase  thereof,  and  payment 
therefor,  as  abo^e,  the  bona  fide  owner  thereof;  and  plain- 
tiff then  being  unable  to  controvert  said  proof,,  the  court 
allowed  the  claim  in  the  name  and  for  the  benefit  of 
said  Andrew  Sample.  That  plaintiff,  since  said  allowance  was 
made,  to-wit,  at  the  last  term  of  this  court,  discovered  and 
learned  the  fact  that  said  Sample  had  not,  at  the  time  of  the 
allowance  aforesaid,  nor  has  had  at  any  time,,  any  interest 
whatever  in  said  claim,  or  any  part  thereof,  but  that  he 
falsely,  fraudulently  and  corruptly  conspired  and  confede- 
rated with  said  Mitchell  to  swear  said  claim  through  to 
allowance;  that  through  said  conspiracy  and  confederation, 
said  allowance  was  made  against  said  estate,  which,  without 
said  conspiracy,  could  and  would  not  have  been  allowed  by 
the  court.  That  said  Sample  died  intestate,  and  defendant  is 
his  administrator.  That  neither  Sample,  nor  his  estate,  ever 
had  any  interest  whatever  in  said  claim  or  allowance,  and 
plaintiff's  estate  has  been  damaged,  by  sakL  fraudulent  con- 
spiracy, to  the  amount  of  said  allowance,  interest  and  costs, 
and  plaintiff  therefore  asks  that  said  judgment  be,  in  all 
things,  set  aside  and  annulled,  and  for  all  proper  redress.'^ 

The  complaint  is  a  novel  one.  It  does  not  eonform  to 
any  provision  of  the  statute  authorizing  the  granting  of 
new  trials,  nor  is  a  new  trial  asked.  It  does  not  contain 
the  /requisite  statements  of  a  complaint  for  a  review.  In- 
deed, it  is  not  claimed  by  the  appellant's  counsel  that  it  was 
intended  either  as  a  proceeding  for  a  review  or  a  new  trial ; 
but  it  is  claimed  to  be  an  original  complaint  to  vacate  the 
judgment  for  fraud,  based  on  the  broad  principles  of  equity. 
It  does  not  state  the  substance,  character  or  nature  of  the 
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claim  on  which  the  judgment  was  rendered;  nor  does  it 
allege  that,  in  fact,  it  was  not  a  just  and  valid  claim  against 
the  estate  of  the  appellant's  intestate.  The  only  groond 
of  complaint  seems  to  be  that  the  assignment  of  the  claim 
by  MUchdl  to  Sample  was  without  consideration,  and  mado 
for  the  fraudulent  purpose  of  enabling  Mitchell  to  become  a 
witness,  he  being  in  fact  the  owner  of  the  claim.  If  the 
claim  was  a  valid  one,  then  the  estate  cannot  be  said  to 
have  been  injured  by  the  alleged  fraud.  The  compldnt 
does  not  present  such  a  case  as  to  justify  an  appeal  to  a 
court  of  equity  to  vacate  the  judgment. 

We  think  the  court  did  right  in  sustidning  the  demurrer, 
and  the  judgment  must  therefore  be  affirmed. 

The  judgment  is  affirkned,  with  costs,  to  be  levied  of  the 
property  of  the  decedent,  &c." 

W.  fferrodj  W.  W.  Henody  S.  Stansjfer  and  JFl  Winiery 
for  appellant. 


Blakb  v.  ST£WART« 

MonoH  TO  SsT  AsiBB  0EFAOLT. — Under  section '99  of  the  code,  anappliea- 
lion  to  be  relieved  from  a  judgment  by  defkali  is  oddresBed  to  the  dlsere* 
tion  of  the  court,  and  where  there  has  been  negligence  on  the  part  of  the 
person  applying,  the  application  should  be  refused,  unless  it  is  shown 
that  the  negligence  is  excusable. 

Sajie. — ^The  Supreme  Court  will  not  be  Justified  in  interfering  with  the 
exercise  of  this  discretion,  unless  in  a  dear  case  of  an  abuse  of  it. 

Sake. — ^The  affidavit  upon  which  such  a  motion  is  based  should  show  a  mer- 
itorious defense. 

APPEAL  from  the  Marion  Common  Pleas. 

Elliott,  J. — Stewartj  the  appellee,  contracted  with  the 
city  of  Indianapclis  to  grade  and  gravel  Mississippi  street, 
between  North  street  and  the  donation  line,  the  cost  thereof 
to  be  paid  by  the  owners  of  lots  fronting  on  that  part  of 
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said  street  in  proportion  to  the  number  of  front  feet  owned 
thereon  by  each.  Miza  BlakCj  the  appellant,  was  the  owner 
of  a  part  of  the  lots  fronting  on  that  part  of  said  street. 
The  work  was  completed  by  Stewart^  and  a  final  estimate 
thereof  made,  with  an  assessment  against  the  owners  of  the 
lots  bordering  on  said  improvement,  under  the  provisions  of 
the  city  charter,  by  which  there  was  assessed  against  the 
lots  owned  by  Mrs.  Blake^  in  favor  of  said  Stewaii,  the  sum 
of  12,691  58.  Afterwards,  on  the  2&th  of  JtzZy,  1866,  upon 
the  affidavit  of  Stewart  being  filed,  stating,  among  other 
things,  that  of  the  amount  so  assessed  against  the  property 
of  Mrs.  JBtakCj  $2,191  58  remained  unpaid,  a  precept  was 
issued  on  said  assessment  by  the  city  clerk,  directed  to  the 
treasurer  of  said  city,  for  the  collection  thereof.  From  this 
precept  Mrs.  Blake  appealed  to  the  Court  of  Common  Pleas, 
in  January^  1867.  The  case  was  continued  until  the  October 
term  of  said  court,  when,  on  the  14th  of  October,  1867,  a 
rale  was  entered  against  Mrs.  Blake  for  an  answer  by  the 
16th  of  the  same  month.  No  answer  was  filed,  and  on  the 
28d  of  the  month  she  was  caDed,  and  faihng  to  appear,  a 
default  was  taken  against  her.  Afterwards,  on  the  29th  of 
October,  1867,  the  case  was  submitted  to  the  court  by  the 
appellee,  and  a  final  judgment  rendered  in  his  favor.  On 
the  6th  of  November,  1867,  the  appellant,  on  affidavits  filed, 
moved  the  court  to  set  aside  the  default  and  judgment 
against  her,  and  permit  her  to  defend,  which  motion  the 
court  overruled,  and  the  appellant  excepted.  The  only 
error  assigned  is  the  refusal  of  the  court  to  set  aside  the 
default  and  judgment,  and  permit  the  appellant  to  defend. 

In  support  of  the  motion  to  set  aside  the  default,,the 
appellant  filed  her  own  affidavit,  and  also  several  affidavits 
of  J.  W.  Blake,  one  of  her  attorneys.  In  the  affidavit  of 
the  appellant  no  excuse  whatever  is  given,  or  attempted,  for 
the  default  or  failure  to  plead  within  the  time  required  by 
order  of  the  court.  She  states,  however,  that  the  assess- 
ment was  greatly  above  the  actual  value  of  the  work  done, 
and  that  it  included  a  side-walk  for  two  squares  made  by  her 
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prior  to  the  date  of  Stewards  contract^  for  which  she  was 
entitled  to  credit.  It  contains  the  farther  Btatement,  "^  that 
the  estimates  of  the  entire  street  are  greatly  incorrect,  as 
will  be  shown  upon  a  fair  trial. 

Btake^  the  attorney,  states  in  one  of  his  affidavits  ^  that 
it  was  his  impression,  from  Black  and  JBrown^  the  attorneys 
for  plaintiff,  and  from  the  plaintiff  himself,  that  the  default 
should  be  set  aside,  and  that  an  answer  could  be  filed  and 
the  case  brought  to  issue ; "  that  he  had  the  papers  in  his 
office  preparing  an  answer,  and  some  one  took  them  all, 
except  a  demurrer  and  motion  to  strike  out  eight  pages  of 
the  complaint ;  that  he  believed  he  would  have  until  Wed- 
ne8(iai/-7-motion  day — ^to  file  his  motions  in  the  case;  that 
on  the  26th  of  October  he  made  a  motion  to  set  aside  the 
default,  which,  he  understood,  was  granted,  and  relying 
thereon,  he  delayed  the  filing  of  an  answer  until  motion 
day,  "and  was  much  surprised  to  find  that  *on  I\iesdajf 
evening,  October  29th,  1867,  six  days  after  the  default  was 
taken,  after  dark,  at  an  unusual  hour,  a  trial  was  had," 
without  notice  to  him  or  his  associate  counsel.  In  another 
affidavit,  BlakCy  the  attorney  for  the  appellant,  swears  that 
he  received  the  papers  in  the  case  from  his  associate  coun- 
sel, Mr.  SheekSf  with  a  motion  to  strike  out  eight  pages  of 
the  complaint,  and  that  it  was  agreed  between  him  and  Mr. 
Slieeks  that  the  motion  should  be  filed  on  Saturday^  the 
26th  of  October^  but  when  he  came  to  file  the  motion  he  was 
informed  that  there  had  been  a  default  taken  a  day  or  two  pre- 
vious ;  that  he  at  once  prepared  an  affidavit  to  set  the  default 
aside  and  swore  to  it,  which  set  forth  the  reasons  for  setting 
aside  the  default,  but  that  it  had  become  lost  from  the  papers, 
and  was  not  then  on  file.  The  affidavit  here  referred  to  as 
being  lost  was  subsequently  copied  into  the  bill  of  excep- 
tions. It  asks  the  court  to  set  aside  the  defiiult  and  allow  a 
motion  to  be  made  to  strike  out  ^^  certain  portions  of  the 
complaint."  The  reasons  for  the  motion  are  stated  to  be 
that  Mr.  SheekSy  the  associate  counsel  of  the  afiSant,  had  the 
papers  in  the  case  in  his  hands,  and  only  informed  the 
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affiant  on  the  day  previous  that  the  case  would  be  called 
that  morning,  and  he  prepared  the  motion  to  strike  out  cer- 
tain portions  of  the  complaint,  on  the  supposition  that  no 
proceedings  were  necessary  until  that  morning;  that  there 
had  been  no  intention  to  delay  the  issues  either  on  the  part 
of  Mr.  Sheeks  or  himself. 

It  is  provided  by  section  99  of  the  code  (2  G.  &  II.  118),  that 
the  court  may,  '^  in  its  discretion,  allow  a  party  to  file  his 
pleadingsafter  the  time  limited  therefor;  and  at  any  time 
within  one  year  relieve  a  party  from  a  judgment  taken  against 
him  through  his  mistake,  inadvertence,  surprise,  or  excus- 
able neglect,  and  supply  an  omission  in  any  proceed- 
ings.*' By  this  provision,  it  was  in  the  "  discretion"  of  the 
court  below  to  allow  the  appellant  to  file  her  pleadings  after 
the  time  limited  therefor,  and  to  reheve  her  from  the  judg- 
ment and  permit  her  to  plead,  or  to  refuse  the  application. 
And  it  has  been  too  often  held  by  this  court  to  need  a  ref- 
erence to  the  cases,  that  "  where  a  discretionary  power  is 
vested  in  an  inferior  court,  there  must  be  a  plain  case  of  the 
abuse  of  that  discretion  in  order  to  justify  the  interference 
of  this  court.  Where,  in  such  case,  the> default  is  attributa- 
ble to  the  negligence  of  the  party,  it  should  not  be  set  aside, 
even  by  the  lower  court,  unless  it  be  shown  that  such  neg- 
ligence was  excusable. 

A  default  and  judgment  against  a  defendant  regularly 
served  with  process,  or  who  has  voluntarily  appeared  to 
the  action,  should  not  be  Bet  aside  on  motion  unless  it  be 
made  to  appear  that  the  defendant  has  a  meritorious  defense 
to  the  action,  or  to  some  part  of  it,  and  that  the  default 
was  the  result  of  mistake,  inadvertence,  surprise,  or  excus- 
able neglect. 

The  statement  in  the  affidavit  of  the  appellant  that  the 
assessment  was  greatly  above  the  actual  value  of  the  work 
done,  does  not  show  a  valid  ground  of  defense,  as  the  rec- 
ord shows  the  work  was  contracted  at  a  given  price  per 
cubic  yard.  It  may  be  conceded  that  the  fact  stated  in 
Vol-  XXrSL— 21 
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the  affidavit^  that  the  side-walk  was  improperly  included  in 
the  estimate,  if  true,  would  constitute  a  good  defense  to  a 
part  of  the  claim.  But  the  affidavits  wholly  fail  to  show 
any  reasonable  excuse  whatever  for  the  neglect  to  file  an 
answer  within  the  time  limited  by  the  court,  or  for  the  fail* 
ure  to  appear  when  the  default  was  taken.  If  such  statements 
as  those  relied  on  here  were  held  sufficient  to  justify  the 
court  in  setting  aside  a  default  and  judgment,  it  would 
place  it  in  the  power  of  defendants  to  delay  recoveries 
almost  indefinitely.  Such  a  practice  should  not  receive  the 
sanction  of  any  court.  The  court  did  right  in  overruling 
the  motion,  and  the  judgment  must  therefore  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

J.  W.  MakCj  J.  E.  McDonald,  A.  L.  Boache  and  D.  Sheeks, 
for  appellant 

B.  K.  EUioUj  J.  B.  Black,  R.  D.  Logan  and  B.  F.  Brown, 
for  appellee. 
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i^  ^  Fablet  and  Others  v.  Elles. 
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Vaxiavcb. — Under  the  code,  no  Tariance  between  the  pleadings  and  th« 

A7     aiv-  proof  ie  material,  nnless  it  is  proTed  to  the  satisfaction  of  the  court  thai 

it  has  misled  the  adyerse  party  to  his  prejudice. 
Btatdtb  or  Fkauds. — ^Where,  in  an  action  for  the  specific  performance  of 
a  contract  for  the  sale  of  lands,  there  has  been  a  finding  by  a  jury  for 
the  plaintiff,  over  a  ]^ea  of  the  statute  of  frauds,  upon  a  clear  prepondev- 
anoe  of  proof,  under  proper  instructions  of  the  court,  it  Is  not  the  duty 
of  an  appellate  court  to  interfere,  notwithstanding  the  rule  in  equity, 
that  to  take  a  case  out  of  the  statute  on  the  ground  of  pari  performance, 
the  act  done  should  be  clear,  definite  and  referable  only  to  the  contract, 
and  that  the  contract  itself  be  established,  in  all  its  terms,  by  clear,  defl* 
nite  and  unequiTocal  proof. 
Sams. — InsteuctiOks. — ^In  tIcw  of  the  rule  of  the  code  as  to  Tarianoes,  ii 
was  held  thai  the  reftisal  of  the  ooori  to  instruct  the  jury,  in  such  cate^ 
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that  the  act  of  pari  performance  must  be  referable  only  to  thOx'*  contract 
alleged  in  the  complaint,"  was  not  erroneous. 

MoBTOAOX. — ^The  statate  proTiding  that  no  power  of  sale  shall  be  contained 
in  a  mortgage,  does  not  prevent  the  mortgagee  from  acting  as  the  agent 
of  the  mortgagor  in  selling  the  mortgaged  premises,  where  the  agency  is 
not  created  by  the  mortgage. 

Spxcnric  PxBFOBXAirGE. — Husband  avd  Wifb. — ^In  an  action  to  enforce  a 
contract  for  the  conyeyance  of  land,  against  a  husband  and  wife  and  their 
Tendee,  who  was  charged  with  notice  of  the  plaintiff  ^s  equity,  it  was  held 
that  a  recoTcry  by  the  plaintiff  did  not  annul  the  deed  of  the  husband 
and  wife  to  the  purchaser  with  notice,  but  transferred  the  legal  title  from 
him  to  the  holder  of  the  prior  equity,  and  that  the  wife  was  estopped  by 
her  deed. 

APPEAL  from  the  Hamilton  Circuit  Court 
Gbegobt,  C.  J. — Suit  by  Absalom  Eller  against  the  appellant 
for  the  specific  performance  of  a  parol  contract  The  com- 
plaint avers  that  Freeman  Farley  was  indebted  to  one  Harrison 
in  the  sum  of  $3,000,  payable  at  Harrison's  bank,  in  IncUanap- 
diSf  due  in  six  months  after  the  5th  otJunCy  1861,  upon  which 
note  the  plaintiff  and  the  defendants  Beck^  Jacob  Filer  and 
Dawson  became  accommodation  endorsers  for  IfVeeman  Far* 
ley;  that  the  latter  alid  his  wife,  Clementiney  executed  to  Beck^ 
Jacob  Filer  and  Davoson  a  mortgage  on  the  land  in  contro- 
versy to  secure  and  indemnify  them  against  loss  by  reason 
of  their  endorsement ;  that  about  the  time  the  note  became 
due,  the  plaintiff  made  an  agreement  with  Freeman  Farley^ 
Becky  Dawson^  and  Jacob  FUery  that  the  three  latter  should 
release  and  transfer  to  the  plaintiff  any  and  all  claims, 
incumbrances,  title  or  liens  held  by  them  upon  the  land ; 
that  the  plaintiff  would  pay  off  and  discharge  the  principal 
of  the  note  to  Harrisony  and  release  them  from  further 
liability  as  endorsers;  that  the  defendant  Freeman  Far- 
leyy  about  the  time  last  aforesaid,  agreed  with  the  plain- 
tiff that  if  the  latter  would  pay  off  and  discharge  the  prin- 
cipal of  the  note  to  Harrisony  and  discharge  the  maker 
thereof  from  any  further  liability  thereon,  he  would  execute 
to  the  plaintiff  a  deed  in  fee  for  the  land,  free  from  all 
incumbrances ;  and  the  more  effectuaUy  to  make  and  con- 
clude the  obligations  of  Becky  Jacob  FUer  and  Dawson  to  the 
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plaintiff^  they  did,  on  &c.,  execute  to  the  plaintiff  a  title  bond, 
by  which  they  bound  themselves  to  make  to  the  plaintiff  a 
deed  in  fee  for  the  land,  upon  the  payment  to  them  of 
$3,000 ;  $1,500  to  be  paid  by  the  25th  of  December,  1862, 
and  the  residue  by  the  2oth  of  December^  1863,  which 
sums  the  plaintiff  paid  to  the  obligors,  who  paid  the  same 
on  the  note  to  Harrison ;  that  the  sole  consideration  for  the 
title  bond  was  the  payment  of  the  debt  to  Harrison  by  the 
plaintiff;  that  the  plaintiff  entered  into  the  possession  of  the 
land,  in  pursuance  of  his  contract  with  the  defendants,  with 
the  full  knowledge  and  consent  of  each  of  them,  and  con- 
tinued therein  for  two  years,  making  valuable  and  lasting 
improvements  thereon;  that  Freeman  Farley  and  his  wife, 
though  often  requested,  have  failed  to  execute  the  deed  to 
the  plaintiff,  but  have  fraudulently  conveyed  the  land  to  the 
defendant  Samuel  Farley^  who  took  the  conveyance  with  a 
full  knowledge  of  the  equities  of  the  plaintiff. 

The  defendants  FVeeman  Farley,  Clementine  Farley,  Samuel 
Farley  and  DoUey  Farley  answered  by  the  general  denial.  The 
defendants  Beck,  Jacob  JEUer  and  Dawson  answered  as  follows : 
That  a  short  time  after  the  execution  of  the  mortgage,  one 
Gustaviis  H.  Voss  caused  an  execution  to  be  issued  on  a  judg- 
ment recovered  by  him  in  the  Court  of  Common  Pleas  for 
Hamilton  county,  against  the  defendant  Freeman  Farley  and 
QUO  James  Farley,  and  placed  it  in  the  hands  of  the  sheriff 
who  levied  it  on  the  land  in  controversy,  and  sold  it  to  the 
respondents  Beck,  Jacob  Eller  and  jDair^on;  that  they  took 
from  the  sheriff  a  certificate  of  purchase ;  that  some  time  after 
their  purchase,  without  the  knowledge  or  consent  of  Freeman 
Farley,  they  S0I4  the  land  to  the  plaintiff,  and  executed  to 
him  the  title  bond  set  out  in  the  complaint;  that  after  the 
plaintiff  had  paid  the  purchase  money,  and  before  the 
respondents  had  procured  from  the  sheriff  a  deed  for  the 
land,  the  defendant  Freeman  Farley  commenced  suit  against 
them  in  the  Common  Pleas  Court  of  said  county  to  set 
aside  the  sheriff's  sale ;  that  at  the  January  term  thereof, 
for  the  year  1865,  he  obtained  a  decree  against  them,  annul!* 
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iug  and  setting  aside  the  sale,  and  a  transcript  of  the  pro* 
ceedings  and  decree  is  made  a  part  of  the  answer ;  wherefore 
they  say  it  has  never  been  in  their  power  to  comply  with 
the  conditions  of  their  bond ;  that  immediately  after  dis- 
covering this  fact,  on  &c.,  they  tendered  to  the  plaintift' 
$3,550,  the  amount  of  money  paid  by  him,  with  interest 
then  due  thereon,  which  the  plaintiff  refused  to  accept; 
that  they  bring  the  money  into  court  for  the  plaintiff;  that 
the  respondents  expressly  deny  all  the  material  allegations 
contained  in  the  complaint,  not  herein  expressly  admitted. 

The  plaintiff  was  not  a  party  to  that  suit,  and  was  in  no 
way  bound  by  it.  The  plaintiff  replied  to  this  answer. 
Trial  by  jury.  Verdict  for  the  plaintiff.  The  jury  also 
answered  special  interrogatories,  put  to  them  by  the  court. 
A  motion  for  a  new  trial  was  overruled.  The  appellants 
J^eemarij  Clementine,  Samuel  and  Dolly  Farley  moved  the 
court  for  judgment  in  their  favor  on  the  special  findings, 
notwithstanding  the  general  finding  for  the  plaintiff. 

The  jury  found,  among  other  things,  that  the  sale  made 
of  the  land  by  Freeman  Farley  to  the  plaintiff  was  made  by 
Jacob  JSUer,  Beck  and  Dawson,  as  the  agents  of  Freeman 
Farley  J  and  that  the  latter  had,  after  the  sale  was  so  made, 
ratified  and  confirmed  it.  The  evidence  is  made  apart 
of  the  record.  The  first  objection  is  that  the  evidence  does 
not  make  out  a  case  like  the  one  charged  in  the  complaint. 
Under  the  code,  no  variance  is  material  unless  it  is  proved 
to  the  satisfaction  of  the  court  that  it  has  actually  misled  the 
adverse  party  to  his  prejudice,  and  where  the  variance  is 
not  material,  the  court  may  direct  the  fact  to  be  found 
according  to  the  evidence.  2  G.  &  H.  §  94,  p.  114,  et  seq. 
The  evidence  in  this  case  tends  to  support  the  material 
allegations  of  the  complaint,  and  it  cannot  be  said  that  there 
is  a  failure  of  proof  within  the  meaning  of  the  96th  section 
of  the  code. 

It  is  urged  that  the  proof  is  not  sufficient  to  take  the 
case  out  of  the  statute  of  frauds.  We  hold  that  where 
there  is  a  finding  of  a  jury  on  a  clear  preponderance 
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of  proof,  under  a  proper  instruction  of  the  court,  that  it  is 
not  the  province  of  this  court  to  interfere  in  such  cases, 
notwithstanding  the  well  recognized  rule  in  equity,  that 
<Mn  order  to  take  a  cflse  out  of  the  statute,  upon  the  ground 
of  part  performance  of  a  parol  contract,  it  is  not  only  indis- 
pensahle  that  the  act  done  should  be  clear  and  definite,  and 
referable  exclusively  to  the  contract ;  but  the  contract  should 
also  be  established,  by  competent  proofs,  to  be  clear,  definite, 
and  unequivocal  in  all  ite  terms."    2  Story's  Eq.  §  764. 

It  is  claimed  that  the  court  erred  in  giving  its  fifth 
instruction,  and  in  refusing  the  fourth,  asked  by  the  defend- 
ants. The  court  charged  the  jury  "  that  it  is  a  general  rule 
of  law  that  a  contract  for  the  sale  and  conveyance  of  land 
must  be  in  writing,  in  order  to  be  binding  on  the  parties ; 
but  there  are  exceptions  to  this  general  rule,  and  the  excep- 
tions are,  where  parties  make  a  verbal  agreement  for  the 
sale  and  conveyance  of  land,  and  in  pursuance  of  the  agree- 
ment the  purchaser  pays  part  or  all  of  the  purchase  money, 
and  takes  possession  of  the  land  by  the  express  or  imphed 
consent  of  the  seller,  or  his  authorized  agent,  and  makes 
lasting  and  valuable  improvements ;  or  if,  in  pursuance  of 
the  agreement,  the  purchase  money,  or  some  part  of  it,  is 
paid,  and  possession  given  by  the  seller,  or  his  authorized 
agent,  in  pursuance  of  the  contract,  the  contract  is  a  bind- 
ing one  in  law,  as  much  so  as  though  it  was  in  writing." 

The  instruction  asked  by  the  defendants,  and  refused  by 
the  court,  is  as  follows :  "  To  constitute  an  exception,  and 
in  order  to  take  this  case  out  of  the  statute  of  frauds,  upon 
the  ground  of  part  performance  of  a  parol  contract,  it  is 
not  only  indispensable  that  the  plaintiff  should  have  shown 
by  a  preponderance  of  the  evidence  to  your  satisfaction, 
that  the  acts  done  are  clear  and  definite,  and  referable  ex- 
clusively to  the  contract  alleged  in  the  complaint,  but  the 
contract  itself  must  also  be  established,  by  competent  proof, 
to  be  clear,  definite  and  unequivocal  in  all  its  terms.  If  the 
terms  are  uncertain  or  ambiguous,  or  not  made  out  by  sat- 
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iafactory  proofs,  a  specific  perfonnance  will  not  be  decreed, 
and  you  should  find  for  the  defendants/' 

The  instruction  given,  in  view  of  the  provisions  of  the 
code  referred  to  in  this  opinion,  embodied  the  law  on  this 
subject,  and  is  substantially  the  same  as  that  refused,  with 
the  exception,  perhaps,  of  the  reference  to  the  contract 
alleged  in  the  complaint. 

The  other  objections  to  the  instructions  of  the  court  are 
answered  by  our  view  of  the  code.  For  example,  it  is 
urged  that  the  court  erred  in  refusing  to  charge  the  jury 
that,  <'  in  order  to  entitle  the  plaintiff  to  a  verdict  against 
IVeeman  Farley j  the  jury  must  be  satisfied  by  a  preponder- 
ance of  evidence  that  he  and  the  plaintiff  made  the  same 
identical  contract  set  forth  in  the  complaint,  and  that  the 
plaintiff  performed  his  part  of  that  contraict  in  the  manner 
alleged.  Proof  of  a  different  contract,  or  of  a  performance 
in  a  different  manner,  or  at  a  different  time,  is  not  sufficient 
to  entitle  the  plaintiff  to  a  specific  performance  of  the  con- 
tract set  forth  in  the  complaint."  It  is  clear,  to  our  minds, 
that  this  instruction  was  rightly  refused  by  the  court,  if  any 
effect  whatever  is  to  be  given  to  sections  94  and  95  of  the 
code. 

It  is  claimed  that  the  court  erred  in  refusing  to  render 
judgment  for  the  defendants  Freeman^  Clementine,  Samuel 
and  PoUy  Farley,  on  the  special  findings  of  the  jury.  It  is 
claimed  that  Beck,  Dawson  and  Jacob  Filer  could  not  act  as 
agents  for  Freeman  Farley  in  the  sale  of  the  land  mortgaged 
to  them  by  the  latter;  that  such  IK  sale  is  void  under  the 
third  section  of  the  act  concerning  mortgages,  (2  G.  &  H. 
855)  by  which  it  is  provided  that  ^^no  mortgage  of  real 
estate,  or  instrument  operating  as,  or  having  the  legal  efiect 
of,  a  mortgage,  hereafter  executed,  shall  authorize  the  mort- 
gagee to  sell  the  mortgaged  premises,  but  every  such  sale 
fihall  be  made  under  a  judicial  proceeding.'' 

There  is  nothing  in  this  provision  which  would  prevent 
a  mortgagee  acting  as  the  agent  of  the  mortgagor  in  the  sale 
of  the  mortgaged  premises.    Such  a  sale  would,  of  course, 
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have  to  be  good  independent  of,  and  by  an  authority  dis- 
connected with,  the  mortgage.  The  sale  was  not  made  by 
Becky  Dawson  and  Jacob  MUr  as  mortgagees,  under  a  power 
in  the  mortgage,  but  was  made  by  them  as  the  agents  of 
Freeman  Farley.  The  case  is  within  the  maxim,  "what  a 
man  does  by  another,  he  does  by  himself." 

It  is  claimed  that  the  decree  against  Clementine  Farley  is 
erroneous;  that  she  was  not  bound  by  the  executory  con- 
tract to  convey. 

In  Martin  v.  Mitckelly  2  Jac.  &  Walk.  418,  where  the  hus- 
band and  wife  had  entered  into  an  agreement  to  sell  her 
estate,  the  master  of  the  rolls  held  that  the  agreement  was 
void  as  to  the  wife,  for  a  married  woman  had  no  disposing 
power,  and  a  court  of  equity  could  not  give  any  relief 
against  her  on  such  a  contract.  She  could  not  bind  herself 
by  contract,  except  in  the  execution  of  a  p<5wer  and  in  the 
mode  prescribed ;  nor  would  the  court  compel  the  husband 
to  procure  his  wife  to  join  in  the  conveyance.  This  subject 
is  discussed  by  Chancellor  Kent,  in  his  CommeDtaries.  2 
Kent  167. 

It  is  charged  in  the  complaint  that  Freeman  Farley  and 
Clementine^  his  wife,  joined  in  a  conveyance  of  this  land 
to  Samud  Farley ^  and  in  the  evidence  it  seems  to  be  taken 
for  granted  that  Samud  Farley  is  the  present  owner  of  the 
land,  and  a  witness  was,  without  objection,  permitted  to 
prove  that  soon  after  the  tender  to  the  plaintiff  of  the 
money  he  had  paid  for  the  land,  it  was  conveyed  to  Samud 
Farley;  but  the  deed  Trom  Freeman  Farley  and  wife  to 
Samud  Farley^  if  such  a  deed  ever  was  executed,  is  not  in 
the  record.  The  jury  found  that  Samuel  Farley  had  notice 
of  the  parol  contract  set  up  in  the  complaint,  before  he 
purchased  and  had  the  land  in  controversy  conveyed  to 
him. 

The  conveyance,  if  any  was  made,  from  Freeman  Farley 
and  Clementine  Farley  to  Samud  Farley ^  was  good  bet^v^een 
the  parties,  and  that  deed  would  estop  the  wife  from  setting 
up  any  title  to  the  land  as  long,  at  least,  as  it  has  any  legal 
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esdstenoe.  It  is  true,  according  to  some  of  the  cases,  when 
sQcli  a  deed  is  set  aside  as  fraudulent  and  void  in  a  proceed- 
ing by  the  creditors  of  the  husband,  the  deed  ceases-  to 
have  any  l^al  existence,  and  the  wife  is  not  estopped ;  but 
even  this  is  otherwise  decided  in  other  cases. 

In  the  case  under  consideration,  *  the  plaintiff  succeeded 
on  the  ground  that  he  had  a  prior  equity,  of  which  the 
alienee  had  notice.  The  title  of  Samuel  Farley  was  held  by 
him,  subject  to  the  prior  equity  of  the  appellee.  It  cannot 
be  said,  that  the  effect  of  the  decree  was  to  set  aside  the 
deed  from  Freeman  Farley  and  wife  to  Samuel  Farley  as 
fraudulent  and  void.  In  a  proceeding  by  a  creditor,  the 
conveyance  is  put  out  of  the  way  as  an  impediment  to  the 
creditor's  execution.  Here,  the  effect  is  to  convey  the  legal 
title  from  the  alienee  with  notice,  to  one  having  the  prior 
equity.  In  such  a  case,  it  seems  to  us  that  the  wife  is 
estopped  by  her  deed.  If  this  is  the  condition  of  things, 
then  there  was  no  error  committed  of  which  Clementine 
Farley  can  complain. 

The  judgment  is  affirmed,  with  costs. 

D.  Moss  and  W.  Marchj  for  appellants. 

F.  8.  Stone  and  J.  W.  FvanSy  for  appellee. 
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for  a  street  improyeme&t  is  made,  after  the  work  has  been  done  and  the 
precept  ordering  the  sale  of  the  property  issued,  does  not  take  away  the 
remedy  of  the  contractor.  His  claim  is  merged  in  what  is  equiyalent  to 
a  judgment  and  execution  levied  upon  the  property,  and  is  a  Tested  right 
which  the  legislature  cannot  take  away  from  him ;  but  if  this  were  not 
the  case,  the  rights  of  the  contractor  are  saved  by  section  90  of  the  act 
for  the  incorporation  of  eitiek,  (Acts  Spec.  Sees.  1865,  p.  89)  which  con- 
tains the  repealing  clause. 

Same. — Assessments  fob  Street  Imfbotements. — The  mode  of  estimating 
the  cost  of  improving  the  streets  and  alleys  of  a  city,  and  creating  a  lia- 
bility therefor,  and  the  extent  of  such  liability,  as  established  in  section 
66  of  the  act  for  the  incorporation  of  cities,  (Acts  Spec  Sess.  1866,  p.  80) 
is  constitutional  and  valid. 

Same.— Taxation.— The  decision  in  Bright  v.  MeOullouffh,  27  Ind.  223,  that 
the  constitutional  requirement  in  sec.  1,  art.  10,  of  the  constitution  is 
fulfilled  when  the  rate  of  assessment  of  taxation  is  uniform  and  equal 
throughout  the  locality  where  it  is  imposed,  approved. 

Same. — Local  Law. — The  decision  in  Ooodrieh  v.  WtnehesteTf  j'e.,  Jhof^ike 
Cb.,  26  Ind  119,  that  a  law  which  is  general  in  its  provisions,  and  open  to 
all  the  citisens  of  the  State  to  avail  themselves  of  its  benefits,  is  not  a 
local  or  special  law,  within  the  meaning  of  the  constitution,  approved. 

APPEAL  from  the  Marion  Common  Pleas. 

Kat,  J. — ^These  proceedings  were  had  upon  a  transcript 
of  certain  orders  of  the  common  council  of  the  citj  of 
Indianapolis^  and  the  entries  of  the  clerk  of  said  city,  con- 
cerning a  street  improvement,  and  the  steps  taken  to  enforce 
the  collection  of  the  assessment  made  upon  the  property  of 
the  appellant,  in  favor  of  the  appellee,  the  contractor  who 
did  the  work  of  grading  and  graveling  the  street.  The 
transcript  was  brought  into  the  Court  of  Common  Pleas  by 
appeal  taken  from  the  precept  issued  for  the  collection  of 
the  assessment,  and  after  trial  final  judgment  was  rendered 
in  favor  of  the  appellee. 

The  first  objection  taken  to  the  transcript  of  the  proceed- 
ings before  the  common  council  is  that  it  appears  by  the 
date  stated,  that  the  affidavit,  upon  the  filing  of  which  the 
precept  is  founded,  was  not  filed  until  after  the  precept  had 
been  issued.  By  an  examination  of  the  transcript,  it  clearly 
appears  by  the  recitals  therein,  that  the  date  of  the  filing  as 
stated  is  a  clerical  error,  committed  by  the  clerk  of  the  city, 
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and  which  is  corrected  by  the  record  itself.  The  entry  is 
not  made  by  the  contractor,  and  therefore  the  strict  rule  of 
pleading  applicable  to  a  complaint  should  not  be  followed. 

The  next  objection  urged  is  that  the  transcript  shows  that 
the  improvement  was  ordered  by  the  council,  and  was  made 
by  the  contractor,  upon  the  National  JRoadj  within  the  limits 
of  the  city,  and  it  is  insisted  that  the  highway  is  not 
included  in  the  term,  a  street  of  the  city.  The  same  ques- 
tion is  presented  by  answer  in  various  forms. 

The  68th  section  of  the  act  for  the  incorporation  of  cities 
contains  this  provision :  "Provided  no  question  of  fact  shall 
be  tried  which  may  arise  prior  to  the  making  of  the  contract." 
Acts  Spec.  Sess.  1865,  p.  82.  The  same  provision  is  con- 
tained in  the  subsequent  act.  The  plain  intent  of  the  stat- 
ute is,  to  prevent  the  owner  of  property,  to  be  benefited  by 
a  contemplated  improvement  made  by  the  common  council 
of  the  street  in  front  of  his  property,  from  remaining  silent 
until  he  has  secured  the  full  benefit  of  the  work,  and  then 
avoiding  the  payment  therefor.  If  he  denies  the  power  of 
the  council  to  order  the  improvement,  he  must  test  the 
question  by  injunction  before  the  work  is  done.  Acquies- 
cence in  the  action  of  the  council  is  by  law  made  to  estop 
him  from  going  behind  the  making  of  the  contract. 

The  records  of  the  city  disclosed  that  the  work  was 
ordered  and  the  contract  made  under  a  claim  that  the  part 
of  the  National  Road  upon  which  the  improvement  was  to 
be  made  was  one  of  the  streets  of  the  city.  That  was  a 
matter  of  fact  which  the  appellant  can  no  longer  question. 
Cihf  of  Indianapolis  v.  Imbem/y  17  Ind.  175 ;  Com.  of  Allen 
Co.  V.  Silvers,  22  Ind.  491. 

Again,  it  is  insisted  that  the  repeal  of  the  law  under 
which  the  contract  was  made,  the  work  done,  and  the  pre- 
cept issued  ordering  the  sale  of  the  property,  has  left  the 
appellee  without  remedy.  As  the  claim  of  the  contractor 
was  already  merged  in  what  is  equivalent  to  a  judgment 
and  execution  levied  upon  the  property,  his  vested  right  in 
the  judgment  would  seem  to  be  in  little  need  of  legislative 
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aid.    His  rights,  indeed,  under  the  contract,  were  vested^ 
and  the  legislature  could  not  deprive  him  of  them. 

But  were  it  otherwise,  they  are  fully  saved  by  section  90 
of  the  act  which  contains  the  repealing  clause.  Indeed,  if 
his  rights  were  not  saved  by  the  new  act,  the  appellant  has  not 
pointed  out  by  what  law  he  presents  his  case  on  appeal  to 
the  Court  of  Common  Pleas,  after  the  repeal  of  the  statute 
authorizing  the  appeal  to  be  taken. 

The  next  objection  made  is  that  the  assessment  is  invalid 
because  the  section  of  4he  law  authorizing  this  method  of 
taxing  property  is  unconstitutional  and  void,  as  being  in 
conflict  with  the  first  section  of  article  ten  of  the  state  con- 
stitution, which  reads  as. follows:  ^'The  general  assembly 
shall  prescribe  by  law  for  a  uniform  and  equal  rate  of  assess- 
ment and  taxation,  and  shall  prescribe  such  regulations  as 
shall  secure  a  just  valuation  for  taxation  of  all  property, 
both  real  and  personal." 

The  word  '^assessment"  is  thus  defined  by  Bouvibb: 
"Determining  the  value  of  a  man's  property  or  occupation 
for  the  purpose  of  levying  a  tax."  It  is  very  clear  that 
this  meaning  cannot  be  given  to  the  word  as  used  in  the 
first  clause  of  the  section,  as  ^'a  uniform  and  equal  rate" 
cannot  be  devised  for  '<  determining  the  value  of  a  man's 
property  or  occupation;"  and  if  such  a  rule  were  practica- 
ble, it  could  accomplish  no  more  than  is  expressly  required 
in  the  second  clause  of  the  section,  "  and  shall  prescribe 
such  regulations  as  shall  secure  a  just  valuation  for  taxa- 
tion of  all  property."  The  second  definition  given  to  the 
word  is  «  determining  the  share  of  a  tax  to  be  paid  by  each 
individual."  This  meaning,  however,  would  include  all 
the  other  provisions  of  the  section,  as  '^a  uniform  and  equal 
rate,"  determining  the  share  of  a  tax  to  be  paid  by  each 
individual,  would  involve  "a  just  valuation  for  taxation  of 
all  property."  Another  meaning  given  to  the  word  is, 
"  laying  a  tax."  But  wherein  would  a  uniform  and  equal 
rate  of  laying  a  tax  differ  from  a  uniform  and  equal  rate  of 
taxation? 
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To  adopt  either  one  of  these  definitionsy  would  render  the 
use  of  the  word  <^ assessments"  tautological^  as  to  the  word 
following  it,  or  as  to  the  remainder  of  the  section.  But  the 
rule  in  construing  the  statute  requires  that  effect  is  to  be 
given  to  every  part,  and  we  are  not  to  suppose  words  have 
been  used  which  were  intended  to  import  nothing.  Love- 
joy  V.  JRobinsonj  8  Ind.  899;  Hutchen  v.  iViftfo,  4  Blackf.  148; 
Stayton  v.  Hvlings,  7  Ind.  145 ;  Black,  on  Tax  Titles,  §  SS, 
p.  610 ;  Sedg.  on  Stat,  and  Con.  Law,  288. 

In  the  construction  of  words  used  in  a  constitution,  this 
rule  should  be  observed  with  still  more  strictness,  as  far 
more  care  and  consideration  has  been  given  to  the  language 
employed  than  are  to  be  anticipated  in  the  drafting  of  a 
statute. 

The  remaining  meaning,  given  by  Bouvieb,  to  the  word 
^'assessment,"  enables  us  to  comply  with  this  rule  in  the 
present  case.  He  defines  it,  ^^  adjusting  the  shares  of  a  con- 
tribution by  several  towards  a  common  beneficial  object, 
according  to  the  beftefit  received."  The  term  is  used  in 
this  latter  sense  in  New  York,  distinguishing  some  kinds  of 
local  taxation,  whereby  a  peculiar  benefit  arises  to  the  par- 
ties, from,  general  taxation.  The  same  distinction  is  recog- 
nized-between  the  words '^taxation"  and  ^^ assessment"  by 

BUBBILL. 

That  this  distinction  was,  at  the  date  of  the  drafting  and 
adoption  of  the  present  constitution,  recognized  by  the 
legislature  of  this  State,  is  shown  from  laws  then  in  force 
on  our  statute  books.  Thus,  in  an  act  granting  the  citi- 
zens of  Lawrmcebarg  a  city  charter,  approved  January  20^ 
1846,  (Local  Laws  1846,  p.  109)  it  is  provided,  in  section 
18,  that  "for  the  purposes  of  revenue  the  city  council 
shall  levy  and  collect  a  tax  on  all  real  property  within 
said  city,  not  exceeding  one-half  per  cent,  on  its  valu- 
ation." By  section  86,  it  is  enacted  that  "  whenever  the 
owners  of  lots,  on  any  street,  shall  be  desirous  of  mak- 
ing any  improvement  on  the  same,  by  grading,  gravel- 
ing, paving,  curbing,  or  guttering,  or  any  other  improve- 
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ments/'  &c.,  ^Hhe  expenses  thereof  shall  be  assessed  and 
levied  on  all  the  lots  fronting  on  said  street,  or  section  of 
street,  equally  per  front  foot  for  the  distance  such  improve- 
ment may  be  made/'  So  in  the  26th  section  of  the  act  for 
the  incorporation  of  the  town  of  Peni^  approved  February 
14, 1848,  it  was  provided  that  assessments  should  be  made 
in  the  same  manner  for  street  improvements,  and  that  the 
^'assessment  and  levy,  from  the  time  of  making  the  same, 
shall  be  and  remain  a  lien  upon  said  lot  or  lots  until  the 
amount  so  assessed  and  levied  shall  be  fully  paid  and  dis- 
charged/' (Local  laws  1848,  p  10).  The  same  distinction 
is  observed  in  the  act  approved  January  20,  1846,  "to 
amend  and  reduce  into  one,  the  several  acts  relating  to  the 
corporation  of  the  town  of  VevayJ'    Local  Laws  1846,  p.  387. 

These  are  but  instances  of  the  recognition  of  a  distinc- 
tion long  adopted  and  existing  as  a  rule  applicable  to  towns 
and  cities  at  the  date  of  the  adoption  of  the  present  consti- 
tution. It  seems  to  us,  that  if  the  rules  for  construing 
statutes  did  not  compel  us  to  regard  the  words  "  assess- 
ment" and  "taxation,"  as  used  in  this  section  of  the  con- 
stitution, as  distinct  in  meaning,  still  the  legislation  pre- 
ceding and  existing  at  the  date  of  the  constitution,  and  con- 
sistently adhered  to  until  the  present  time,  would  require 
us  to  recognize,  as  an  existing  fact,  as  applied  to  certain 
municipal  corporations,  for  certain  well  defined  purposes, 
such  a  distinction,  and  to  regard  it  as  adopted  in  our  con- 
stitution. 

This  distinction  between  an  assessment  and  a  tax  has 
been  recognized  and  acted  upon  by  other  courts.  The  con- 
stitution of  OhiOj  section  2,  article  12,  requires  that  "  laws 
shall  be  passed  taxing  all  real  and  personal  property  accord- 
ing to  its  true  value  in  money." 

Another  section  of  that  constitution  declares  that  "the 
general  assembly  shall  provide  for  the  organization  of  cities 
and  incorporated  villages  by  general  laws."  §6,  art.  18.  The 
latter  clause  of  the  same  section  provides  that  the  le^slature 
^  shall  restrict  their  power  of  taxation  and  assessment  so  as 


MAY  TERM,  1868>  885 

Palmer  v,  Stumph. 

_ 

to  prevent  its  abuse/'  Here  the  taxing  power  is^  in  express 
terms,  .limited  by  one  section  to  a  money  valuation  of  prop- 
erty, and  yet  the  subsequent  section,  requiring  the  general 
assembly  to  restrain  towns  and  cities  in  their  exercise  of  the 
power  of  taxation  and  assessment,  has  been  held  as  a  recog- 
nition of  the  existence  of  a  power  to  assess  upon  property 
without  regard  to  the  standard  of  value.  Hill  v.  Higdorij 
5  Ohio  St.  248.  In  our  own  constitution,  the  distinction  is 
taken  in  the  very  language  which  limits  the  taxing  power. 

In  the  case  of  Beeves  v.  The  Treasurer  of  Wood  County^  8 
Ohio  St.  888,  the  Supreme  Court  of  Ohio,  in  considering 
the  constitution  of  that  State,  say :  '^  Unless  we  admit  that 
the  framers  of  this  constitution  were  guilty  of  nonsensical 
tautology,  the  use,  in  this  section  of  the  constitution,  of 
both  words,  ^  taxation '  and  <  assessment,'  is,  by  necessary 
implication,  a  recognition  of  the  distinction  between  them, 
and  also  of  the  existence  of  the  power  to  authorize  assess- 
ments ;  for  a  constitutional  mandate  upon  a  legislative  body 
to  restrict  and  provide  against  the  abuse  of  a  power,  pre- 
supposes its  existence." 

I  may  say  that,  although  such  assessments  are  a  species 
of  taxes,  and  included  within  the  term  taxes,  in  its  most 
general  sense,  yet  there  has  been  established,  by  the  decis- 
ions of  courts  of  high  authority,  a  distinction  between 
assessments  and  taxes  proper ;  and  that  this  distinction  is  by 
irredstable  implication  recognized  by  the  present  constitu- 
tion. In  the  same  opinion  it  is  said :  ^'  Taxes  are  imposi- 
tions  for  purposes    of  general  revenue;  assessments  are 

<  special  and  local  impositions  upon  property  in  the  immedi- 
ate vicinity'  of  an  improvement  for  the  public  welfare, 

<  which  are  necessary  to  pay  for  the  improvement,  and  laid 
with  reference  to  the  special  benefit  which  such  property 
derives  from  the  expenditure.' " 

The  constitution  of  Neu)  York  contains  the  same  provis- 
ion, requiring  the  legislature  to  restrain  cities  and  towns  in 
exercising  the  power  of  taxation  and  assessment,  and  in 
The  PeopU  v«  The  Mayor  ^e.  of  Brooklyn^  4  Corns.  419,  the 
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same  construction  was  placed  upon  the  langaage,  although 
it  was  also  held  that  no  restraint  upon  the  power  of  taxa- 
tion was  imposed  by  that  constitution.  This  distinction  is 
strikingly  shown  by  the  constitutional  provisions  of  some 
pf  the  other  states,  and  the  decisions  under  them: 

Missouri.  ^^  All  property  subject  to  taxation  in  this  state 
shall  be  taxed  in  proportion  to  its  value."  Article  13,  sec- 
tion 19. 

Louisiana.  ^^  Taxation  shall  be  equal  and  uniform  through- 
out the  state.  All  property  on  which  taxes  may  be  levied  in 
this  state  shall  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  directed  by  law.  No  one  species  of  property 
shall  be  taxed  higher  than  another  species  of  property  of 
equal  value,  on  which  taxes  shall  be  levied."    Article  123. 

Illinois.  "  The  general  assembly  shall  provide  for  levying 
a  tax  by  valuation,  so  that  every  person  and  corporation 
shall  pay  a  tax  in  proportion  to  the  value  of  his  or  her  prop- 
erty; such  value  to  be  ascertained  by  some  person  or  persons  to 
be  elected  or  appointed  in  such  manner  as  the  general 
assembly  shall  direct,  and  not  otherwise."  Article  9,  sec- 
tion 2. 

'  California.  ^^  Taxation  shall  be  equal  and  uniform  through- 
out the  state.  All  property  in  this  state  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertmned  as  directed  by  law." 
Article  11,  section  13. 

In  the  states  of  Missouri^  Louisiana^  Illinois  and  Calif  or- 
niaj  it  is  held  that  these  provisions  do  not  apply  to  assess- 
ments. Egyptian  Levee  Co.  v.  Hardin^  27  Mo.  (6  Jones)  495 ; 
Draining  Company^  Praying  ^c.  11  La.  Ann.  338 ;  Surgi  v. 
Snetchmany  id,y  387 ;  Wallace  v.  SheUon^  14  id.,  498 ;  Bishop 
V.  MarkSy  15  id.,  147 ;  State  v.  New  Orleans,  id.  354 ;  Canal 
Trustees  v.  Ciiy  of  Chicago,  12  111.  403 ;  City  of  Chicago  v. 
Colby,  20  m.  614 ;  BameU  v.  CUy  of  Sacramento,  12  Cal.  76 ; 
Emery  v.  San  Francisco  Gas  Co.  28  id.,  346. 

In  Louisiana,  where,  as  we  have  already  seen,  taxation 
must  be  levied  on  all  property  in  proportion  to  its  value,  an 
act  of  the  legislature  was  passed  providing  ^*  that  for  the 
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purpose  of  building,  or  making  and  repairing,  all  levees  in 
said  levee  district,  the  commissioners  of  the  same  are  hereby 
authorized  and  empowered  to  assess  an  annual  tax  on  all 
the  alluvial  lands  situated  in  the  parishes  of  Carrol  and 
Madisoriy  specifically  upon  each  and  every  acre."  In  the 
case  of  Wallace  v.  SheUon  et  aLy  supra,  it  was  held  that 
although  the  act  called  it  an  ^^  annual  tax,"  yet  it  did  not 
come  within  the  meaning  of  the  constitution,  but  was  purely 
an  assessment. 

But  it  is  objected  that  the  rate  of  assessment  must  be  uni- 
form and  equal.  In  Bright  v.  McCuttough,  ^c,  27  Ind.  223, 
it  was  ruled  that  this  requirement  of  the  constitution  was 
fulfilled  when  the  rate  of  assessment  or  taxation  was  uni- 
form and  equal  throughout  the  locality  where  it  was 
imposed.  By  this  act  the  rate  is  the  same  upon  every  one 
within  reach  of  the  assessment,  that  is  th^  exact  benefit 
each  may  receive  from  the  improvement  of  the  street.  The 
legislature  have  adopted  this  method  of  reaching  thtit  result. 
It  is  certainly  reasonable  to  suppose  that  as  a  rule,  property 
along  the  line  of  a  street  improved  will  be  equally  benefited ; 
that  as  a  rule,  the  property  fronting  upon  a  street,  foot  by 
foot,  will  be  of  equal  value,  and  should  therefore  be  equally 
assessed. 

The  constitution  of  Massachusetts  (Part  2,  Chapter  1,  Sec- 
tion 1,  Article  4)  contains,  among  other  provisions  as  to 
legislative  power,  the  following:  "And  to  impose  a^d  levy 
proportional  and  reasonable  assessments,  rates  and  taxes 
upon  all  the  inhabitants  of,  and  persons  resident,  and  estates 
lying  within,  the  said  commonwealth." 

We  do  not  think  the  effect  of  the  language  of  our  consti- 
tution requiring  "a  uniform  and  equal  rate  of  assessment" 
differs  materially  from  that  employed  in  the  constitution  of 
JUassachusdiSf  and  to  that  clause  of  the  constitution  a  con- 
struction has  been  given  by  the  supreme  court  of  tJiat 
state.  In  the  case  of  Dorgan  v.  The  City  of  Boston,  12 
Allen  228,  the  legislature  had  provided  for  widening  a 
Vol.  XXIX.— 22 
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street  in  said  city,  and  required  that  the  whole  expense  of 
the  work,  including  the  Bum  awarded  as  damages  for  the 
land  taken,  should  be  assessed  upon  and  paid  by  the  own- 
ers in  proportion  to  the  value  of  the  land  belonging  to  each, 
which  should  abut  on  said  street,  after  it  should  have  been 
completed. 

In  considering  the  question  of  the  constitutionality  of  the 
law,  BiGELOw,  C.  J.,  on  page  287,  says:  "It  certainly  can- 
not be  said  that  all  taxes  laid  for  local  purposes  of  a  pub- 
lic nature  on  those  who  would  be  chiefly  and  directly 
benefited  by  the  execution  of  a  proposed  work,  and  in  pro- 
portion to  the  degree  of  benefit  or  profit  which  each  will 
receive  therefrom,  are  necessarily  either  unreasonable  or 
unproportional.  Kor  can  it  be  contended  that  the  constitu- 
tion, in  regard  to  this  speciesof  taxation,  furnishes  any  fixed 
rules  of  proportion,  or  gives  any  absolute  standard  by  which 
to  determine  whether  a  particular  tax  is  within  the  limits  of 
the  legitimate  exercise  of  the  power  granted.  Undoubtedly, 
a  very  wide  discretion  was  intended  to  be  left  to  the  legis- 
lature as  to  the  subjects  and  method  of  executing  the 
authority  conferred  on  them  of  imposing  taxes  for  pur- 
poses other  than  those  of  a  general  nature ;  and  yet  the 
power  is  not  wholly  without  limit.  In  requiring  that  taxes 
should  be  proportional  and  reasonable,  the  framers  of  the 
constitution  intended  to  erect  a  barrier  against  an  arbitrary, 
unjust,  unequal  or  oppressive  exercise  of  the  power. 
Oliver  V.  Washington  Mills,  11  AUen  268.  K,  for  instance, 
the  legislature  should  arbitrarily  designate  a  certain  class  of 
persons  on  whom  to  impose  a  tax,  either  for  general  pur- 
poses, or  for  a  local  object  of  a  public  nature,  without  any 
reference  to  any  rule  of  proportion  whatever,  having  no 
regard  to  the  share  of  public  charges  which  each  ought  to 
pay  relatively  to  that  borne  by  all  others,  or  to  any  supposed 
peculiar  benefit  or  profit  which  would  accrue  to  those  made 
subject  to  the  tax  which  would  not  enure  to  others,  so  that 
in  effect  the  burden  would  fall  on  those  who  had  been 
selected  only  for  the  reason  that  they  might  be  made  subject 
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to  the  tax,  we  can  not  doubt  that  the  imposition  of  it  would 
be  an  unlawful  exercise  of  power,  not  warranted  by  the 
constitution,  against  the  exercise  of  which  a  person  aggrieved 
might  sue  for  protection.  But  no  such  case  is  made  by  the 
present  bill.  This  part  of  the  plaintiff's  case  rests  on 
the  broad  proposition  that  the  le^lature  have  no  power  to 
authorize  the  assessment  of  the  cost  of  a  work  of  a  public 
nature,  but  the  construction  of  which  will  be  of  special  and 
peculiar  benefit  to  adjacent  property,  on  the  abutting  estates, 
in  proportion  to  their  value.  For  the  reasons  already 
given,  we  are  of  opinion  that  such  a  tax  is  neither  unreason- 
able nor  unproportional,  and  that  it  was  competent  for  the 
legislature  to  impose  it  in  the  mode  prescribed  by  the  stat- 
ute." 

The  o1:>jection  that  the  law  is  local,  or  special,  was  fully 
answered  in  the  case  of  Goodrich  v.  The  Winchester  and  Deer- 
Jield  Turnpike  Co,^  26  Ind.  119.  So  far  as  this  objection  is 
of  weight,  it  applied  to  the  law  then  under  consideration 
with  as  much  force  as  to  the  present  statute.  Upon  that 
point  this  language  was  used:  ^^The  law  in  question  is 
general  in  its  provisions.  It  is  open  to  all  the  citizens  of 
the  State  to  avail  themselves  of  its  benefits.  The  principle 
in  it  as  to  taxation  is  the  same  as  that  recognized  in  the  act  for 
the  incorporation  of  cities,  so  far  as  the  improvement  of 
streets  and  alleys  is  concerned,  and  is  identical  with  that 
provided  for  under  the  act  to  authorize  the  construction  of 
levees  and  drains,  approved  June  12,  1852,  held  valid  in 
this  court  in' Anderson  v.  Kerns  Draining  Co.j  supraJ^ 

This  language  was  used,  as  is  plain  upon  its  face,  solely 
with  regard  to  the  point  under  discussion,  whether  the  law 
was  local  or  special,  or,  as  the  constitution  requires  it  to  be, 
general.  It  was  general,  as  the  rule  in  regard  to  the  im- 
provement of  streets  is  general;  that  is,  it  applies  equally 
to  every  one  coming  within  its  reach.  In  our  opinion,  the 
method  adopted  by  the  legislature  is  not  in  conflict  with 
the  constitution. 
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The  judgment  is  affirmed,  with  one  per  cent,  damages, 
and  costs. 

S.  E.  PerkiiiSy  T.  A.  HendrickSy  0.  B.  Hord  and  A.  W. 
HendrickSy  for  appellant. 

A.  G.  Porter,  B.  Harrison,  W.  P.  Fishback,  B.  K.  MioU^ 
and  J.  B.  Black  for  appellee. 


jH  !m  MoDade  v.  McDadb  and  Others. 


Bill  of  Retiew. — A  complaint  to  roTiew  a  Judgment  must  bring  befi^re 
the  court  a  fun  record  of  the  proceedings  and  judgment  in  the  case 
sought  to  be  rcTiewed,  including  the  pleadings. 

Same. — A  complaint  bj  the  plaintiff  in  a  proceeding  for  the  partition  of 
landS|  to  review  the  judgment  rendered  in  the  cause,  after  alleging  facts 
tending  to  show  that  her  interest  in^the  lands  was  larger  than  thai 
awarded  to  her  in  the  decree  of  partition,  averred  that  plaintiff  took 
steps  to  institute  proceedings  in  partition,  and  that  the  defendants  were 
summoned,  but  that  she  did  not  file  a  petition,  and  that  no  pleading  was 
ever  filed  showing  the  description  of  the  lands  or  the  rights  of  the  par- 
ties; but  that  notwithstanding  there  was  no  complaint  on  file,  the  court 
proceeded  to  decree,  &o.  A  copy  of  the  decree  in  partition  accompanied 
the  complaint  for  review,  f^om  which  k  appeared  that  the  plaintiff  ap- 
peared by  attorney,  and  that  the  infant  defendants  had  answered  at  the 
previous  term  by  guardian  ad  litem,  &c.  The  application  for  a  review 
was  put  upon  the  ground  that  the  court  had  no  jurisdiction,  because  no 
complaint  had  been  filed. 

Seldf  that  the  complaint  was  bad,  because  it  did  not  bring  before  the  coort 
the  whole  record  of  the  judgment  sought  to  be  reviewed. 

APPEAL  from  the  SuUivan  Common  Pleas. 

Elliott,  J. — This  was  a  complaint  filed  hy  Nancy  McDade 
tigpmeX..  Joseph  W.  J{f(;2)ad^andot]ier8,  the  children  and  heirs 
at  law  of  Thresklcy  McDade,  deceased,  to  review  a  jadgment 
in  partition  in  the  Court  of  Common  Pleas  of  SuUimn 
county. 

It  was  alleged  in  the  complaint  that  said  TkresMey  Mo- 
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Dadej  during  his  lifetime,  and  the  said  Nancy ^  who  was  then 
his  wife,  purchased  the  fourth  of  a  section  of  land  in  SuUi- 
van  county  for  the  sura  of  four  hundred  dollars,  of  which 
she,  said  Nancy ^  p^aid  three  hundred  dollars,  "of  her  own 
separate  money  and  estate,"  and  the  said  Threskley  one 
hundred  dollars;  that  they  also  purchased  fifty-five  acres 
of  another  tract,  which  was  described,  of  one  Taylor ^  the 
whole  of  the  purchase  money  for  which  "  was  paid  and  fur- 
nished by"  said  Nancy ^  "of  her  own  separate  means  and 
estate;"  that  said  ThresMey,  without  her  personal  knowl- 
edge or  consent,  took  and  received  the  title  papers  to  all 
of  said  lands  in  his  own  name ;  that  she  and  said  ThresMey 
took  possession  of  said  lands,  and,  by  their  joint  labor,  im- 
proved the  same,  so  far  as  improvements  were  made  there- 
on, until  the  death  of  said  ThresMey^  on  the  9th  of  May^ 
1865 ;  that  she  and  said  Threshleyj  during  his  lifetime,  mort- 
gaged a  part  of  said  lands  to  secure  a  loan  of  three  hun- 
dred dollars,  borrowed  by  him  of  the  school  funds  of  said 
county,  which  still  remained  unpaid. 

It  was  further  alleged  that  said  plaintiff,  previous  to  the 
December  term,  1865,  of  said  Court  of  Common  Pleas, 
"took  steps  to  institute  such  proceedings  as. might  be  neces- 
sary to  determine  and  quiet  the  title  to  said  lands,  and  to 
partition  the  same,  or  such  part  thereof  as  the  court,  upon 
a  full  hearing  of  all  the  facts,  should  determine;  that  said 
defendants  were  summoned  for  that  purpose,  but  that  she 
had  not  then  a  full  description  of  said  lands,  and  did  not 
therefore  file  a  complaint  or  petition,  nor  did  she  afterwards 
file  such  pleading  or  cause  the  same  to  be  done,  nor  was 
there  any  pleading  filed  in  said  case  showing  the  descrip- 
tion of  said  lands  or  the  rights  and  interests  of  said  parties, 
but  that  it  was  her  intention  to  insist  upon  her  rights,  as 
herein  set  forth,  whenever  she  should  file  her  complaint  in 
said  cause;"  that  notwithstanding  there  was  no  complaint 
or  petition  on  file  in  that  behalf,  and  no  pleading  showing 
the  rights  and  interests  of  said  parties  in  and  to  said  lands, 
yet  the  court,  at  its  April  term,  1866,  "  proceeded  to,  and 
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did,  order,  adjudge  and  decree  as  to  the  rights  of  said  par- 
ties in  and  to  said  lands,  and  as  to  the  partition  as  between 
said  plaintift'  and  the  children  of  said  decedent,  which  yet 
remains  in  full  force." 

A  copy  of  a  decree  of  partition  is  then  set  out  in  the 
complaint,  commencing  thus:  "JVancy  McDade  v.  Joseph 
W.  McDade  et  al. — ^partition.  Comes  now  the  plaintiff,  by 
Mr.  Wolfe,  her  attorney,  and  the  defendants,  by  their  guar- 
dian ad  litem,  having  answered  herein  at  the  last  term  of 
this  court,  and  it  appearing  to  the  court  that  Threshley  Mc- 
Dade died  seized  in  fee  simple  of  the  following  described 
real  estate,  to-wit."  Then  follows  a  description  of  the 
same  lands  described  in  said  complaint  for  review,  and  a 
finding  of  the  court  that  the  plaintiff  was  the  widow  of 
said  decedent  and  the  defendants  his  children  and  heirs  at 
law,  and  that  the  plaintiff*,  as  such  widow,  was  entitled  to 
one-third  of  said  lands  in  value,  subject  to  said  mortgage 
of  three  hundred  dollars  to  the  school  fund,  and  that  said 
defendants  were  entitled  to  the  residue.  It  also  shows  the 
appointment  of  three  freeholders  as  commissioners  to  make 
partition  of  said  lauds,  according  to  the  respective  inter- 
ests, as  found  by  the  court,  who  afterwards,  at  the  same 
tciTO,  filed  a  written  report  of  the  partition,  which  was 
confirmed  by  the  court.  The  report  states,  among  other 
things,  that  the  commissioners  set  off  and  assigned  to 
said  plaintift',  Nancy  McDade,  "in  fee  simple,  fifteen 
acres  lying  in  a  square  in  the  south-east  corner  of  the 
south-west  quarter  of  the  north-east  quarter  of  section 
10,  township  6,  range  8  west,  as  her  full  share  of  said 
estate,  after  deducting  the  amount  of  a  mortgage  given  by 
Threshley  McDade  and  Nancy  McDade  from  her  share,  or 
what  would  have  been  her  share  had  it  not  been  for  such 
mortgage,  and  said  estate  being  insolvent." 

The  errors  assigned  as  a  ground  of  review  were  that  the 
court  had  no  jurisdiction  of  said  cause,  and  therefore  erred 
in  "  adjudicating  and  determining  as  to  the  rights  of  said 
parties,  without  any  pleadings  setting  forth,  claiming  or 
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asserting  said  rights,  and  in  determining  that  the  whole  of 
said  three  hundred  dollar  mortgage  debt  should  be  paid  by 
said  plaintiff,  or  that  the  same  should  bo  deducted  from  her 
interest  in  said  lands/' 

The  court,  on  motion,  struck  out  all  that  part  of  the 
complaint  denying  the  jurisdiction  of  the  court  in  the 
original  case,  for  want  of  a  proper  complaint,  as  being  im- 
pertinent and  repugnant  to  the  records  of  the  court  in  said 
cause. 

A  demurrer  was  then  sustained  to  the  residue  of  the 
complaint,  and  judgment  thereon  rendered  for  the  defend* 
ants.  Proper  exceptions  were  taken  to  the  rulings  of  the 
court  by  the  plaintiff  below,  who  is  the  appellant  here. 

Errors  are  assigned  on  the  rulings  of  the  court  in  striking 
out  part  of  the  complaint  and  sustaining  a  demurrer  to  the 
residue.  If  the  complaint,  before  any  portion  of  it  was 
stricken  out,  contained  sufficient  facts  to  require  a  review 
and  reversal  of  the  judgment,  in  whole  or  in  part,  and  if 
the  matter  stricken  out  was,  in  any  respect,  material  to  the 
validity  of  the  complaint,  then  the  court  erred  in  sustaining 
the  motion  to  strike  out  such  portion  of  it;  but  if  the  part 
stricken  out  was  immaterial  or  irrelevant,  the  court  did 
right  in  sustaining  the  motion ;  or  if  the  part  stricken  out, 
though  material  to  the  question  sought  to  be  raised,  was  in 
direct  conflict  with  the  record  before  the  court,  the  record 
would  control  the  averment,  and  striking  it  out  as  imperti- 
nent could  not  injure  the  plaintifi'  on  the  merits,  and  hence 
she  would  have  no  cause  to  complain.  And  so  if  the  alle- 
gations of  the  complaint,  including  the  matter  stricken  out, 
did  not  constitute  a  valid  cause  of  action,  however  perti- 
nent the  part  stricken  put  might  be  to  other  allegations  of 
the  complaint,  the  judgment  should  not  be  reversed  for  any 
error  of  practice  in  sustaining  the  motion  to  strike  out, 
because  the  plaintiff  could  not  recover  without  a  valid 
cause  of  action,  and  a  demurrer  to  the  whole  complaint 
would  have  been  sustained.  The  case  will  be  disposed  of 
by  an  examination  of  it  on  the  last  hypothesis. 
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"A  bin  of  review,"  says  Justice  Story,  "is  in  the  uatore 
of  a  writ  of  error,  and  its  object  is  to  procure  an  examination 
and  alteration  or  reversal  of  a  decree  made  upon  a  former 
bill."  Stor/s  Eq.  PL,  Sec.  403.  Under  the  code,  "any 
person  who  is  a  party  to  any  judgment,  or  the  heirs, 
devisees  or  personal  representatives  of  a  deceased  party,  may 
file,  in  the  court  where  such  judgment  is  rendered,  a  com- 
plaint for  the  review  of  the  proceedings  and  judgment,  at 
any  time  within  three  years  next  after  the  rendition  there- 
of," &c.  Section  586.  "  The  complaint  may  be  filed  for  an 
error  of  law  appearing  in  the  proceedings  and  judgment,  or 
for  material  new  matter  discovered  since  the  rendition 
thereof,  or  for  both  causes,  without  leave  of  the  court" 
Section  587. 

It  is  a  common  principle  of  pleading  and  practice  appli- 
cable to  all  bills  of  review,  that  the  complaint  must  bring 
before  the  Qourt  a  full  record  of  the  proceedings  and  judg- 
ment in  the  case  sought  to  be  reviewed,  including  the  orig- 
inal complaint,  answer  and  other  pleadings  and  proceedings 
in  the  cause.  The  English  practice  is  for  the  decree  to 
embody  the  substance  of  the  bill,  pleadings  and  answer, 
but  in  the  courts  of  this  country  the  decree  usually  contains 
a  mere  reference  to  the  antecedent  proceedings,  without 
embodying  them.  Here,  the  errors  complained  of  are  said 
to  be  errors  of  law  appearing  in  the  proceedings,  or,  in 
other  words,  apparent  on  the  face  of  the  record,  and  it  is 
said  that,  "for  the  purpose  of  examining  all  errors  of  law, 
the  bill,  answers  and  other  proceedings  are,  in  our  practice, 
as  much  a  part  of  the  record  before  the  court  as  the  decree 
itself,  for  it  is  only  by  comparison  with  the  former  that  the 
correctness  of  the  latter  can  be  ascertained."  Story's  Eq. 
PL,  Sec.  407. 

The  necessity  of  bringing  the  entire  record  of  the  orig- 
inal suit  before  the  court,  in  a  bill  to  review  the  judgment 
because  of  errors  apparent  on  the  face  of  the  record,  is  self- 
evident,  for  how  else  could  the  court  determine  the  ques- 
tion ?    The  existence  of  such  an  error  must  be  tried  and 
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determined,  not  by  the  mere  allegations  of  the  plaintiff  in 
bis  complaint,  but  by  the  record  itself,  and  if  such  record 
be  not  before  the  court,  then  how  can  the  question  be  tried 
and  determined  ? 

This  complaint  contains  a  statement  which  the  appellant's 
counsel,  in  argument,  construes  into  a  direct  averment  that 
the  court  took  jurisdiction  of  the  cause  and  rendered  a 
decree  of  partition,  without  any  cause  of  action  or  com- 
plaint of  any  kind  having  ever  been  filed  or  presented  to 
the  court  therein,  and  insists  therefore  that  no  record  of 
such  a  complaint  could  be  shown  to  the  court.  It  is  appa- 
rent on  the  face  of  the  decree  of  partition,  &c.,  which  is 
incorporated  into  the  complaint,  that  it  does  not  contain  the 
whole  record  in  the  case.  It  does  not  purport  to  do  so, 
but,  on  the  contrary,  it  shows  that  at  a  previous  term  of  the 
court  a  guardian  ad  litem  filed  an  answer  in  the  case  of  some 
kind,  though  it  does  not  appear  what  the  answer  contained, 
or  to  what  it  was  filed.  It  would  be  right,  in  the  absence 
of  a  contrary  showing,  to  presume  that  it  was  filed  to  some- 
tWng,  which  in  law  might  require  an  answer,  and  to  what 
else  under  the  code  than  a  complaint  would  an  answer  in 
such  case  be  required  ? 

The  construction  contended  for  is  by  no  means  conclusive, 
from  the  language  used,  independent  of  other  matters,  appa- 
rent on  the  face  of  the  complaint,  indicating  the  proper 
meaning  of  the  averment  to  be,  that  no  complaint  was  filed 
in  said  cause,  showing  a  description  of  the  land  and  the 
rights  of  the  parties,  as  they  are  now  claimed  to  be  by  the 
complaint  for  review.  In  addition  to  the  fact  that  the 
record  shows  that  an  answer  was  filed,  which  would  first 
require  a  complaint  to  be  answered,  the  plaintiff  admits  in 
the  complaint  that  she  intended  to  file  a  complaint,  claiming 
what  she  now  asserts  to  be  her  interest  in  said  lands ;  that 
she  took  steps  to  institute  such  proceedings,  and  that  said 
defendants  were  summoned  to  appear  in  the  court  for  that 
purpose.  But  the  code  requires  a  complaint  to  be  filed  before 
process  can  issue.    It  is  not  claimed  that  the  summons  was 
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illegally  issued,  and  how,  then,  could  she  procure  the 
defendants  to  be  summoned  without  having  first  filed  a  com- 
plaint? 

And  again,  the  record  shows  that  the  proceedings,  what* 
ever  they  may  have  been,  upon  which  the  decree  of  partition 
was  rendered^  were  instituted  and  prosecuted  in  her  name 
as  plaintifiT,  and,  so  far  at  least  as  the  service  of  process  on 
the  defendants,  by  her  procurement.  She  does  not  deny  the 
authority  of  the  attorney  named  in  the  record  to  appear 
and  prosecute  the  suit,  or  that  it  was  so  prosecuted  for  her, 
with  her  knowledge  and  by  her  authority. 

In  providing  for  the  review  of  a  j  udgment  for  errors  of 
law  appearing  in  the  proceedings,  it  was  evidently  anticipated 
that  the  errors  complained  of  would  be  those  committed  by 
the  court,  without  the  procurement,  and  to  the  injury,  of  the 
party  complaining,  and  not  such  as  might  be  committed  at 
the  instance  and  by  the  direct  procurement  of  the  com- 
plaining party,  which  reason  would  seem  to  require  that  the 
party  should  be  estopped  from  asserting.  Sut,  without 
placing  the  decision  on  that  ground,  or  deciding  the  ques- 
tion, it  is  evident  that  the  whole  record  in  the  case  sought 
to  be  reviewed  is  not  made  a  part  of  the  complaint,  or 
brought  before  this  court  in  such  form  as  to  show  sufficient 
facts  to  constitute  a  valid  cause  of  action,  and  we  cannot, 
therefore,  reverse  the  judgment.  This  conclusion  renders 
the  examination  of  a  cross-error  assigned  by  the  defendants 
unnecessary. 

The  judgment  is  affirmed,  with  costs. 

J.  M.  Hannaj  for  appellant. 

S.  Coulson^  for  appellees. 
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SvRETT — ^DiBCHABox  OF. — An  affimiatiTe  act  of  the  creditor,  whereby  any 
indemnity  of  which  the  surety  might  avail  himself  is  put  out  of  his  reach, 
operates  as  a  discharge  of  the  surety  j>ro  tanio, 

Samb. — But  a  surety  is  not  discharged  from  his  liability  by  the  mere  passive 
negligence  of  the  creditor,  whereby  another  sufficient  security,  held  by 
such  creditor  upon  the  property  of  the  principal  debtor,  becomes  unavail* 
able  or  worthless. 

MABBrED  Women. — Mortoaob. — The  power  of  a  married  woman  to  incum- 
'ber  her  real  estate  by  mortgage,  in  which  her  husband  joins,  is  not  con- 
fined to  the  securing  of  existing  notes  or  obligations,  but  is  without  lim- 
itation. 

Same. — A  mortgage  must  somehow  describe  and  identify  the  indebtedness 
which  it  is  intended  to  secure ;  and  this  description  is  not  a  covenant  in 
the  sense  of  the  statute,  which  enacts  that  a  married  woman  shall  not  be 
bound  by  any  covenant  in  her  deed. 

Practice. — Pleadino. — A  want  of  consideration  must,  under  the  code,  be 
pleaded.  On  demurrer,  mere  inferences  which  a  jury  might  draw  from 
a  comparison  of  dates  will  not  be  indulged. 

APPEAL  from  the  Barthdomao  Common  Pleas. 

Frazer,  J. — Suit  sigainst  husband  and  wife  to  foreclose  a 
mortgage  made  on  the  8d  of  September^  1866,  upon  real 
estate,  the  property  of  the  wife.  The  mortgage  was  given 
to  secure  accommodation  endorsers  upon  a  note  of  the  hus- 
band, payable  in  bank,  and  executed  in  August,  1866,  for 
four  thousand  dollars.  By  the  same  instrument,  which  was 
executed  by  both  husband  and  wife,  a  quantity  of  personal 
property  of  the  husband,  amply  sufficient  to  pay  the  debt, 
was  also  mortgaged  to  the  endorsers,  to  secure  them  for  the 
same  liability.  It  was  provided  in  the  mortgage  that  if  the 
endorsers  should  obtain  an  extension  of  the  indebtedness  by 
renewal  of  the  note,  or  otherwise,  the  mortgage  should  stand 
as  their  security  the  same  as  upon  the  original  note.  They 
did  obtain  an  extension  by  renewal,  and  upon  the  maturity 
of  the  new  note  the  husband  was  insolvent,  and  the  endors- 
ers were  compelled  to  pay  the  debt.  The  wife,  now  appel- 
lant, answered  in  three  paragraphs,  very  much  alike,  the 
best  one  of  which  averred  that  the  plaintiffi  negligently 
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failed  to  have  the  mortgage  recorded  until  the  lapse  of  five 
months  after  the  delivery  thereof;  that  they  left  the  per^ 
sonal  property  mortgaged  in  possession  of  the  husband, 
thereby  enabling  him  to  dispose  of  the  same,  which  he  did, 
for  nine  thousand  dollars,  before  the  maturity  of  the  note 
given  in  renewal,  whereby  the  security  of  the  personal 
property  was  lost,  to  the  injury  of  the  wife,  Ac.  The  case 
went  off  on  a  demurrer  to  the  answer,  which  was  sustained, 
and  judgment  rendered  against  the  defendants.  The  wife 
appeals,  and  the  chief  question  here  is,  did  the  court  below 
err  in  sustaining  the  demurrer  to  her  answer  ?  That  the 
failure  to  have  the  mortgage  recorded  within  ten  days  after 
its  delivery  rendered  it  void  as  to  third  persons,  so  far 
as  it  relates  to  the  personal  property  covered  by  the  mort- 
gage, is  a  proposition  settled  in  this  Stat^  by  statute.  1 G.  & 
H.  §  10,  p.  852.  The  sale  of  the  personal  property  by  the 
husband,  as  alleged,  which  he  was  enabled  to  make  in  con- 
sequence of  the  neglect  of  the  mortgagees  to  have  the  mort- 
gage recorded  in  time,  deprived  the  wife  of  the  indemnity 
which  the  mortgage  would  otherwise  have  afforded,  and  left 
her  real  estate  mortgaged  to  bear  the  whole  burden  of  the 
debt,  unless  she  may  successfully  claim  that  the  negligence 
alleged  discharges  her  land  from  the  mortgage. 

For  the  purposes  of  the  present  case,  it  may  be  assumed 
that  when  a  wife  mortgages  her  property  for  the  debt  of 
her  husband,  she  may  claim  all  the  rights  and  privileges 
of  a  surety.  The  question  then  remains,  does  the  merely 
passive  negligence  of  a  creditor,  whereby  another  sufficient 
security  held  by  him  upon  the  property  of  the  principal 
debtor  becomes  unavailable  or  worthless,  discharge  the 
surety ;  or,  in  this  case,  the  real  estate  of  the  wife  ?  In  the 
absence  of  authority,  the  question  would  be  one  of  some 
difficulty,  for,  as  a  problem  of  ethics,  each  side  of  it  is  capa- 
ble of  support  by  considerations  of  much  weight.  Should 
the  creditor  be  active,  not  only  to  protect  himself,  but  also 
to  save  the  surety  from  ultimate  loss,  in  the  absence  of  bad 
faith,  and  when  there  is  nothing  in  the  contract  or  circum- 
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stances  requiring  such  activity  as  an  act  of  good  faith  to  the 
surety  ?  Might  it  not  be  answered,  in  the  absence  of  proof, 
that  the  surety  would  not  have  become  bound  but  for  the 
fact  that  the  creditor  held  a  mortgage  upon  the  debtor's 
chattels  sufficient  to  make  the  amount ;  that  the  creditor 
was  aware  of  this,  and  therefore  that  mere  negligence  to 
make  the  chattel  mortgage  available,  by  failing  to  record  it, 
was  bad  faith  to  the  surety  ? 

But  the  question  is  strictly  one  of  existing  law,  and  in  its 
determination  we  must  be  guided  by  what  has  been 
adjudged.  It  is  well  settled  that  an  affirmative  act  of  the 
creditor,  whereby  any  indemnity  of  which  the  surety 
might  avail  himself  is  put  out  of  his  reach,  discharges  the 
surety  pro  tarda.  Such  affirmative  act  would  otherwise 
operate  as  a  positive  fraud  upon  the  surety,  and  the  conse- 
quences must  fall  upon  the  party  who  is  guilty  of  the  act. 
This  is  plain  justice. 

But  we  know  of  no  American  case  where  loss  of  another 
security,  in  consequence  of  mere  passiveness,  in  the  absence 
of  a  request  to  act,  has  been  held  to  discharge  the  surety. 
The  contrary  was  ruled  in  Schroeppell  v.  ShaWy  3  Comst.  446. 
In  that  case,  the  creditor,  in  consequence  of  most  glaring 
negligence,  failed  to  make  the  debt  out  of  a  collateral,  not 
suing  upon  it  for  over  two  years,  and  finally  neglecting  to 
docket  his  judgment,  whereby  the  lien  was  lost,  and  other 
liens  attached  to  the  whole  value  of  the  property  within 
reach.  There  was  no  request  to  sue  by  the  surety.  The 
case  was  decided  upon  two  grounds :  1.  That  after  judgment 
at  law  against  him,  the  surety  could  not  have  relief  in 
equity,  the  facts  being  as  available  for  defense  at  law  as 
in  a  bill  in  equity.  2.  That  in  any  event,  the  facts  were  not 
sufficient  to  discharge  the  surety,  because  he  was  in  default. 
He  should  have  paid  the  debt,  and  then  prosecuted  the 
collateral  himself,  taking  into  his  own  hands  the  means  of 
his  indemnification.  The  learned  judge  whQ  delivered  the 
opinion  in  that  case,  sifter  noticing  the  cases  in  detidl  which 
had  been  cited  as  being  favorable  to  the  surety,  concludes 
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tbat  ^^  it  has  never  been  held  that  the  mere  passiveness  of 
the  creditor  iu  the  collection  of  his  debt,  either  of  the  prin- 
cipal debtor  or  from  collateral  securities  held  by  him,  is 
suf&cient  ground  for  discharging  the  surety,"  and  adds  that 
the  intention  by  which  to  determine  in  all  cases  whether 
acts  done  or  omitted  by  the  creditor  will  ezonorate  the 
surety  is  stated  with  perfect  accuracy  by  Judge  Story,  thus : 
"If  a  creditor  does  any  act  injurious  to  the  surety,  or  incon- 
sistent with  his  rights ;  or  if  he  omits  to  do  any  act,  when  re- 
quii'ed  by  the  surety,  which  his  duty  enjoins  him  to  do,  and 
tiie  omission  proves  injurious  to  the  surety,  the  latter  will  be 
discharged."  1  Story's  Eq.  Jur.,  sec,  825.  Nevertheless,  the 
opinion  contains  some  dicta  which  it  is  not  easy  to  reconcile 
with  the  conclusion  reached  and  quoted  above.  Thus,  the 
omission  to  record  a  chattel  mortgage,  the  very  case  at  bar 
now,  is  put  as  an  example  to  illustrate  how  a  surety  may  be 
discharged.  But  this  rests  on  no  authority.  Capd  v.  Builerj 
2  Simons  &  Stu.  457,  in  commenting  on  which  the  remark 
occurs,  is  very  far  from  sustaining  it.  In  that  caae,  two  ves- 
sels were  transferred  by  the  principal  debtor  as  security,  but 
the  transfer  was  invalid  because  not  perfected  according  to 
the  I'egistry  laws.  It  affirmatively  appeared  by  the  recitals 
of  the  bond,  however,  that  the  surety  had  become  such  on 
the  faith  of  the  vessels  being  effectually  assigned  as  a 
security  for  the  debt,  an  element  most  important  in  the 
case,  and  but  for  which  Capd  v.  Butler  would  stand  in  con- 
flict with  all  the  cases  upon  the  subject,  both  English  and 
American,  so  far  as  our  examination  has  enabled  us  to  dis- 
cover them,  but  with  which  it  is  not  probably  opposed  to 
authority,  though  its  correctness  was  denied  in  Miller  v. 
GibboTij  1  Moll.  502.  It  is  one  thing  to  become  surety  upon 
the  faith  of  a  fact  which  renders  the  risk  slight,  which  the 
creditor  can  make  a  verity,  but  which  he  neglects  to  do, 
with  a  positive  knowledge  of  the  influence  it  had  in  indu- 
cing the  surety  to  bind  himself,  and  quite  another  to  become 
surety  without  being  influenced  thereto  by  a  positive  and 
known  reliance  upon  indenmity.    In  the  first  case,  it  may 


MAY  TERM,  1868.  861 

Philbrooks  v.  MoEwen  and  Another. 

well  be  said  that  good  faith  requires  the  creditor  to  be  dili- 
gent, and  neglect  would  be  deception;  in  the  last,  that  the 
creditor,  until  requested,  is  not  bound  to  act,  and  that  if 
the  surety  chooses  to  be  passive,  the  creditor  may  also  bo 
passive. 

In  Hampton  v.  Levy,  1  McCord  Ch.  E.  (S.  Car.)  107,  and  in 
Lang  v.  Brevard^  8  Strobh.  Eq.  K.  59,  the  very  question  before 
us  was  directly  involved,  and  it  was  held,  in  both  cases,  that 
the  surety  was  not  discharged.  In  the  last  case,  it  was  said 
that  he  should  have  been  diligent  to  secure  his  own  protec- 
tion by  requesting  the  creditor  to  register  the  mortgage, 
and  that  if  such  reasonable  request  had  not  been  complied 
with,  then  he  would  have  been  discharged.  In  King  v. 
Baldwinj  17  Johns.  884,  where  the  claim  for  discharge  rested 
upon  the  unreasonable  failure  to  sue  the  principal  debtor, 
though  requested,  until  he  became  insolvent,  the  same  doc- 
trine was  applied  after  the  fullest  consideration.  Whether 
it  was  justly  applicable  to  such  a  case  as  that,  has  been 
denied  in  many  of  the  states,  where  it  is  held  that  the  mere 
request  by  the  surety  to  sue  the  principal  is  not  sufficient  to 
so  impose  that  duty  upon  the  creditor  that  its  neglect  will 
discharge  the  former.  But  this  can  but  strengthen  it  as 
against  the  surety. 

The  cases  upon  the  question  in  hand  are  very  fully  col- 
lected in  the  valuable  notes  to  Bees  v.  Berrington,  2  Lead. 
Ca.  Eq.,  pt.  2,  p.  707,  and  therefore  we  do  not  cite  them  in 
detail. 

Two  other  questions  are  made,  which  may  be  disposed 
of  together.  They  are,  1*  That  the  mortgage,  having  been 
given  a  month  after  the  original  note  was  indorsed,  was 
without  consideration  as  to  the  wife.  2.  That  the  stipula- 
tion in  the  mortgage  that  it  should  stand  as  security  for  a 
note  ^ven  in  renewal  of  the  original  note,  was  not  binding 
upon  the  wife,  and  that  the  taking  up  of  the  original,  by  a 
note  in  renewal,  was  an  absolute  satisfaction  of  the  former 
as  to  her.   . 

The  first  of  these  questions  cannot  avail  the  appellant,  if 
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the  decision  of  the  second  be  against  her.  Joining  with 
her  husband)  she  can  iHCumber  her  real  estate  by  mortgage. 
1  G.  &  H.  §§  5,  6,  pp.  874-5;  id.,  %  6,  p.  258;  HubMe  v. 
Wrigkty  23  Ind.  822;  Mis  v.  Kenyan,  25  id.  134.  This 
power  is  not  confined  to  the  securing  of  existing  notes  or 
obligations.  Except  that  the  husband  must  join  in  the  in- 
strument, the  power  of  a  feme  covert  to  convey  or  mortgage 
her  lands  is  without  limitation.  A  mortgage  must  some- 
how describe  and  identify*  the  indebtedness  which  it  is  in- 
tended to  secure.  This  one  does  nothing  more.  This 
description  is  not  a  covenant  in  the  sense  of  the  statute 
which  enacts  that  a  married  woman  shall  not  be  bound  by 
any  covenants  in  her  deed.  It  is  an  essential  part  of  the 
mortgage  itself.  If  it  were  conceded  that  as  to  the  note 
existing  when  the  mortgage  was  given,  the  mortgage  was 
without  consideration — a  conclusion  not  warranted  by  the 
pleadings — it  would  still  be  good  as  to  the  indorsement  of 
the  note  given  in  renewal,  for  that  was  made  upon  the  faith 
of  the  mortgage.  But  a  want  of  consideration  must,  under 
the  code,  be  pleaded.  On  demurrer,  mere  inferences,  which 
a  jury  might  draw  from  a  comparison  of  dates,  are  not  to 
be  indulged.  These  dates,  without  explanation,  might  be 
evidence  of  the  fact,  but  they  would  not  be  conclusive. 
The  fact  itsdf  must  be  alleged,  and  this  was  not  done. 

The  judgment  is  affirmed,  with  costs. 

J.  N.  Kerr,  S.  Stansifer,  F.  Winter,  T.  A.  Hendricks,  O.  B. 
Hord  and  A.  W.  Hendricks,  for  appellant. 

J.  E.  McDonald,  A.  L.  Roache  and  D.  Sheeks,  for  appellees. 


ScHRODT  and  Others  v.  Bradley  and  Others. 

New  Trial  as  or  Right. — In  an  action  to  recoTer  the  poeseasion  of  real 
estate,  judgment  hating  gone  against  the  plaintiff,  he  moTed,  at  the  same 
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term,  for  a  new  trial  as  of  right,  under  the  statute.  The  motion  was 
granted  upon  condition  that  the  costs  be  paid  within  sixty  days,  which 
was  not  done.  Afterwards,  and  within  a  year  after  the  judgment,  the 
plaintiiF  having  died,  his  heirs  at  law  paid  the  costs  and  moTed  for  a  new 
trial,  which  was  denied. 
MMy  that  the  right  to  a  new  trial  in  such  cases,  within  one  year,  upon  the, 
payment  of  costs,  is  absolute,  and  that  the  failure  to  comply  with  the  un- 
authorised condition  imposed  by  the  court,  in  granting  the  first  motion, 
did  not  affect  that  right. 

APPEAL  from  the  Floyd  Circuit  Court. 

Frazer,  J. — This  was  a  motion  for  a  new  trial  by  the 
heirs  at  law  of  a  deceased  plaintiff  in  ejectment,  made 
within  one  year  from  the  rendition  of  the  first  judgment  in 
the  cause.  The  costs  were  paid,  we  may  fairly  assume  from 
the  record,  just  before  the  motion  was  made.  The  motion 
was  refused.  It  appeared  that  a  similar  motion  had  been 
made  by  the  original  plaintiff  at  the  term  at  which  the 
judgment  was  rendered,  which  was  granted  upon  condition 
that  the  costs  be  paid  within  sixty  days,  which  was  not 
done.  Was  the  court  below  correct,,  under  the  circum- 
stances, in  refusing  the  motion  last  made? 

Sy  the  code,  (§  601)  it  is  enacted  that  in  such  cases,  at 
any  time  within  one  year  after  rendering  the  judgment, 
upon  the  application  of  the  defeated  party,  and,  if  it  be  the 
plaintiff,  upon  the  payment  of  all  costs,  the  court  ^^  shall 
vacate  the  judgment  and  grant  a  new  trial."  It  is  not  easy 
to  conceive  of  language  more  imperative.  If  the  costs  be 
paid,  the  court  has  no  discretion,  and  the  motion  is  of 
course.    It  is  of  right  that  the  party  takes  the  new  trial. 

But  it  is  contended  that  by  taking  the  first  motion,  with 
a  condition  that  the  costs  be  paid  within  sixty  days,  the 
plaintiff  waived  or  lost  the  right  which  the  statute  con- 
ferred. Of  course  the  argument  is  not  made  in  these  terms ; 
but  it  must,  when  analyzed,  be  this,  or  else  it  is  nothing  to 
the  purpose.  If  not  a  waiver  of  the  statutory  right,  then 
that  right  remained,  and  should  have  been  allowed  by  the 
court*  If  the  condition — ^payment  of  costs  within  sixty 
Vol.  XXIX— 28 
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days — ^had  been  one  which  the  coart  had  the  right  to  im- 
pose, then  the  failure  to  perform  it,  as  in  Mobedy  v.  Davar, 
5  Blackf.  409,  would  have  worked  a  forfeiture  of  the  right. 
But  in  this  case,  the  statute  gave  one  year  for  the  payment 
of  costs,  and  the  court  could  not  bind  the  party  by  an  order 
that  it  be  done  within  a  shorter  period.  And  if  it  bo 
argued  that  taking  the  motion  upon  the  terms  ordered  was 
nevertheless  an  assent  to  the  terms,  which  should  be  held 
to  have  the  force  of  a  contract,  the  conclusive  answer  is 
that  there  was  no  consideration  to  support  it,  and  it  was 
not  therefore  any  obstacle  to  an  application  madef  subse- 
quently under  the  statute.  Nor  was  there  anything  in  it  to 
operate  by  way  of  estoppel  in  pais.  It  had  no  essential  ele- 
ment of  that.  It  implied  nothing  by  which  {he  opposite 
party  could  be  supposed  to  have  been  induced  to  act  to  his 
injury. 

An  argument  for  the  appellees  is  based  upon  the  latter 
clause  of  the  se(^tion  of  the  code  already  alluded  to,  which 
provides  that  "  the  .court  shall  grant  but  one  (new)  trial, 
unless  for  good  cause  shown/'  This  argument  assumes 
that  one  new  trial  had  been  granted,  a  proposition  which 
cannot  be  maintained.  A  grant  of  a  new  trial,  which  is  to 
be  operative  upon  the  performance  of  a  condition  subse- 
quent, is  nothing,  if  the  condition  be  not  performed. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
mande*d  for  a  new  trial. 

J.  ColUns  and  S.  A.  Day,  for  appellants. 

G.  V.  Howk  and  R.  W.  Wdr^  for  appellees. 


Weight  v.  Wells  and  Others. 

HiOHWATs.— NoTics  or  PxTiTiOH.— Proof  of  the  posting  up  of  notice  of  » 
petition  for  the  location  of  »  highway  may  be  made  before  the  board  of 
commissioners  by  affidatit,  and  the  same  mode  of  proof  is  admissible  on 
appeaL 
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Bawl — ^The  snfficieney  of  snoh  proof  is  a  jurisdiotional  fact,  which  must  be 
determined  by  the  board  before  the  appointment  of  yiewers.  After  the 
board  has  taken  jurisdiction,  objection  to  sneh  proof  comes  too  late. 

Samb. — ^Where  the  record  of  the  board  stated  that  proof  of  legal  notice  of 
the  petition  had  been  made,  and  set  out  a  copy  of  a  notice,  to  which  an 
affidavit  was  attached,  which  stated  that  three  copies  of  the  notice  had 
been  posted  up  in  the  township  ''according  to  law,''  it  was  held  that  it  did 
not  appear  that  the  affidayit  was  the  only  proof  made  to  the  board,  and 
that  the  board  had  jurisdiction. 

Saue. — ^It  is  not  necessaiy  that  the  notice  of  the  petition  should  be  signed 
by  any  one. 

APPEAL  from  the  St.  Joseph  Common  Pleas. 

Elliott,  J. — This  is  an  appeal  from  an  order  of  the  board 
of  commissioners  of  Elkhart  county,  establishing  a  public 
highway,  on  the  petition  of  Wdls  and  others.  Wright,  the 
appellant,  appeared  before  the  commissioners'  court,  on  the 
coming  in  of  the  report  of  the  first  viewers,  and  filed  amotion 
to  dismiss  the  proceedings,  which  was  overruled.  He  then, 
in  connection  with  others,  remonstrated  against  the  high- 
way as  not  being  of  public  utility.  Reviewers  were  there- 
upon appointed,  who  reported  in  favor  of  the  utility  of  the 
highway.  Wright  also  filed  a  claim  for  damages  in  the  sum 
of  $550.  The  board  confirmed  the  report  of  the  last  named 
viewers,  and  entered  an  order  establishing  said  highway, 
and  thereupon  appointed  viewers  to  determine  and  assess 
the  damages  caused  to  said  Wright  by  the  location  of  said 
road  over  his  lands.  The  viewers  so  appointed  assessed 
Wright^ s  damages  at  one  hundred  dollars,  which  the  board 
ordered  to  be  paid  out  of  the  county  treasury.  Wright 
thereupon  appealed  to  the  Court  of  Common  Pleas  of  said 
county.  The  case  was  subsequently  transferred,  on  change 
of  venue,  to  the  St.  Joseph  Common  Pleas,  where,  by  agree- 
ment of  the  parties,  it  was  tried  by  the  courtwithouta  jury. 
The  court  found  for  the  petitioners,  and  in  all  things  con- 
firmed the  action  of  the  commissioners'  court  in  establishing 
the  highway,  and  in  the  assessment  of  damages.  Wright 
appeals  here. 

The  questions  in  the  case  arise  upon  a  motion  for  a  new 
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trial  and  in  arrest  of  judgment.  The  reasons  assigned  for 
a  new  trial  are  as  follows :  "1.  Irregularity  in  the  proceed- 
ings of  the  court,  by  which  the  appellant  was  prevented 
from  having  a  fair  trial,  in  this,  to-wit :  the  court  erred  in 
admitting  in  evidence  the  written  affidavit  of  the  posting 
up  of  the  notice  of  petition.  2.  That  the  decision  of  the 
court  is  not  sustained  by  sufficient  evidence,  and  is  con- 
trary to  law." 

It  appears  by  a  bill  Of  exceptions  that  on  the  trial  of  the 
cause  the  appellees  offered  in  evidence  a  copy  of  one  of  the 
notices  posted  up  in  the  township  in  which  the  highway  in 
controversy  is  situated  of  the  intended  application,  by  peti- 
tion to  the  board  of  commissioners,  for  the  location  thereof, 
to  which  was  attached  the  following  affidavit  viz :  ^'  State  of 
Indiana^  Elkhart  county,  ss.  Lawrence  WeUs^  being  duly 
sworn,  says  that  the  above  is  a  true  copy  of  the  road  notices 
put  up  according  to  law,  in  Washington  township,  by  one 
Lawrence  Welts,  sen.,  on  Monday,  the  17th  of  Augxist,  1868. 
(Signed)  Lawrence  Wells,  Sen.  Subscribed  and  sworn  to 
before  me,  the  7th  of  September,  1863.  E.  W.  H.  Ellis, 
County  Auditor." 

It  is  the  same  affidavit  filed  in  the  commissioners'  court  as 
proof  of  notice,  at  the  time  the  petition  for  the  road  was 
filed  in  that  court,  and  was  copied  into  the  record  of  its 
proceedings.  The  reading  of  the  affidavit  in  evidence  was 
objected  to  for  the  reasons :  "  1.  That  it  is  not  proper  to 
prove  the  posting  of  such  notice  by  affidavit.  2.  That 
the  affidavit  is  insufficient." 

The  proof  of  posting  such  notices  may  properly  be  made 
in  the  commissioners'  court  by  affidavit,  and  such,  we 
believe,  is  the  general  practice.  The  statute  requires  that 
the  board  of  commissioners  '^  shall  be  satisfied "  that  such 
notice  had  been  given.  This  may  be  done  by  affidavit. 
Such  is  the  mode  in  which  publication  of  notice  is  usually 
required  to  be  proved  in  all  the  courts,  and  in  this  case,  if 
proper  in  the  commissioners'  court,  the  same  evidence  would 
be  legitimate  in  the  Common  Pleas,  on  appeal,    We  held  in 
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IMk  V.  Thom'gson^  24  Ind.  146,  that  an  objection  to  the 
sufficiency  of  the  notice  should  be  made  at  the  time  of  pre- 
senting the  petition  and  before  the  appointment  of  viewers. 
It  is  a  jurisdictional  fact,  which  must  be  shown  to  the  satis- 
faction  of  the  commissioners  to  enable  them  to  take  cogni- 
zance of  the  petition  and  appoint  the  viewers,  and  we 
find  nothing  in  the  statute  to  authorize  any  one  to  appear 
and  object  to  the  sufficiency  of  such  proof  after  the  court 
has  taken  jurisdiction  and  appointed  viewers.  Section  23 
of  the  highway  act,  1  G.  &  H.  864,  provides  that  "  if  any 
one  or  more  freeholders  residing  in  such  county,  along  such 
proposed  highway,  vacation  or  change,  shall  object  to  the 
same  at  any  time  before  final  action  thereon,  as  not  being  of 
publicutility,  other  viewers  may  be  appointed,'*  &c.  And  it 
is  provided  by  section  19  of  the  same  act,  that  "  if  any  person 
through  whose  land  such  highway  or  change  may  pass, 
shall  feel  aggrieved  thereby,  such  person  may,  at  any  time 
before  final  action  of  the  board  thereon,  set  forth  such  griev- 
ances by  way  of  remonstrance,  and  the  board  shall  there- 
upon appoint  three  disinterested  freeholders  as  reviewers, 
and  assign  a  day  and  place  for  them  to  meet."  The  next  suc- 
ceeding section  makes  it  the  duty  of  the  reviewers  to  review 
the  proposed  highway  and  assess  the  damages,  if  any,  which 
such  objector  may  sustain  by  such  highway  being  opened. 
These  are  the  only  provisions  of  the  act  authorizing  an 
adversary  appearance.  And  they  only  authorize  such  ap- 
pearance for  the  purpose  of  objecting  to  the  proposed  high- 
way as  being  of  public  utility,  or  setting  up  a  claim  for 
damages  by  reason  of  the  proposed  highway  passing  over 
the  land  of  the  remonstrant.  These  seem  to  be  the  only 
questions,  outside  of  the  sufficiency  of  the  petition  to  give 
the  board  jurisdiction,  which  can  be  presented  by  such  par- 
ties. The  record  of  the  board  shows  that  the  petition  was 
"  signed  by  twelve  freeholders  of  the  county,  six  of  whom 
resided  in  the  immediate  neighborhood  of  the  proposed 
highway;"  and  after  setting  out  the  petition,  the  record  . 
contains  this  statement:    '^  Proof  of  legal  publication  being 
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made,  towit:"  Then  follows  the  notice  to  which  the  affi- 
davity  hereinbefore  set  out,  is  attached.  The  statute  re- 
quires the  notice  to  be  given  by  publication  three  weeks 
successively,  in  a  newspaper  published  in  the  county,  or  by 
posting  up  notices  in  three  of  the  most  public  places  in  the 
neighborhood  of  the  highway. 

The  affidavit  referred  to  does  not  literally  comply  with 
the  language  of  the  statute.  It  states  that  three  copies  of 
the  notice  were  "put  up,  according  to  law,  in  Washington 
township,"  that  being  the  township  in  which  the  road  is 
located.  The  statement  that  they  were  put  up  according 
to  law,  is  rather  a  conclusion  of  law  than  the  statement  of 
a  fact.  But  the  record  contains  the  statement  that  proof 
of  legal  publication  was  made,  and  sets  out  a  copy  of  the 
notice,  and  the  fact  that  the  affidavit  of  Wells  is  attached 
thereto  is  not  conclusive  that  it  was  the  only  evidence  given 
to  the  commissioners  that  the  notices  were  posted  in  three 
of  the  most  public  places  in  the  neighborhood  of  the  high- 
way. We  think  the  record  discloses  facts  sufficient  to  con- 
fer jurisdiction  on  this  board,  and  its  proceedings  cannot  be 
regarded  as  a  nullity. 

In  this  connection,  it  is  proper  to  notice  an  objection 
made  in  argument  to  the  notice  itself,  claiming  that  it  was 
void  because  it  was  not  signed  by  one  or  more  of  the  peti- 
tioners. We  do  not  think  a  signature  to  it  is  required 
by  the  statute. 

We  have  examined  the  evidence,  and,  under  the  view  we 
have  taken  of  the  law  of  the  case,  think  it  fully  justifies  the 
finding  of  the  court. 

The  appellant's  counsel  has  not  discussed  the  question  of 
the  motion  in  arrest,  and  we  do  not  deem  it  necessary  to 
discuss  it  here. 

The  judgment  is  affirmed,  with  costs. 

W.  A.  Woodsy  for  appellant. 

A.  G.  Porter,  B.  Harrison  and  W.  P.  Fiahbaek,  for  appel* 
lees. 
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McClukb  r.  Thb  State. 

Plkasiho. — ^RfloooHiSAircs. — In  a  complaint  on  a  forfeited  reoogniianee,  it 
is  not  necessary  to  ayer  that  there  was  an  order  of  court  requiring  the 
recognisance  to  be  taken,  and  fixing  the  amount  of  the  penalty.  It  is 
sufficient  if  the  complaint  show  that  it  was  taken,  in  a  fixed  penalty,  by 
the  court,  in  open  session. 

APPEAL  from  the  Gfrant  Circuit  Court 

Fbazek,  J. — ^This  wae  a  suit  on  a  forfeitedo^cognizance. 
It  is  assigned  for  error  that  the  court  overruled  a  demurrer 
to  the  complaint.  The  complaint  alleges  that  at  a  regular 
term  of  the  Ghrant  Circuit  Court,  held  &c.,  an  indictment  for 
forgery  was  returned  into  said  court  by  the  grand  jury 
against  James  Mc  Carter j  who  was  thereupon  arrested,  &c., 
and  then  and  there,  &c.,  appeared  in  open  court,  together 
with  the  appellant  McClure^  as  his  surety,  and  entered  into 
a  recognizance  in  the  sum  of  eight  hundred  dollars,  &c. ; 
that  there  was  a  default  in  performing  the  condition,  &;c.,  as 
appears  from  the  record  of  the  court,  a  copy  of  which  was 
filed  with  the  complaint,  and  made  a  part  thereof,  as  waa 
also  a  copy  of  the  recognizance,  by  which  it  appeared  that 
the  fact  of  the  default  was  properly  entered  as  the  statute 
requires.  2.  G.  &  H.  §  47,  p.  398.  Several  objections  were 
made  to  the  complaint,  none  of  which  find  any  support 
either  in  reason  or  authority.  One  of  them  is  that  it  is  not 
averred  that  there  was  an  order  of  court  requiring  McClure 
to  enter  into  recognizance,  and  fixing  the  amount  of  the 
penalty.  It  was  not  necessary.  2  G.  &  H.,  §  37,  p.  897. 
And  we  think  that  taking  the  recognizance  in  the  penalty 
of  eight  hundred  dollars  by  the  court,  in  open  session,  is 
enough  for  the  complaint  to  show  in  the  first  instance. 
Indeed,  that  seems  to  us  to  be  a  fixing  of  the  penalty, 
answering  all  the  purposes  intended  by  the  statute.  The 
remaining  points  suggested  against  the  complaint  are  not  of 
such  a  character  that  it  could  be  possible  to  specify  or  dis« 
cuss  thenL 
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The  other  questions  in  the  case  mentioned  in  the  appel- 
lant's brief  have,  very  properiy,  not  been  deemed  by  coun- 
sel of  sufficient  importance  to  be  presented  to  this  court  in 
the  manner  required  by  its  rules.  There  is  nothing  in 
them,  and  we  need  not  further  notice  them. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

J.  Van  Deoanter  and  J.  F.  McDowell,  for  appellant. 

jB.  r.  St.  John,  J.  Browrdee^  and  2>.  E.  Williamson,  Attor- 
ney General,  for  the  State. 


tS  m    ^^^  Indianapolis  and  Cincinnati  Bailroad  Company  v.  Cox. 

Common  Cabbisbs. — Limitatioit  or  Liabilitt. — A  purchased  a  ticket 
issued  by  the  IndianapoUt  and  Cmeifmati  Railroad  Company^  Beooring 
a  right  of  passage  from  IndianapoUs  to  Shelbyville^  His  baggage  was 
taken  charge  of  by  the  company  for  deliTery  at  SheVbyvUU^  and  a  check 
given  him  for  it,  on  one  side  of  which  was  stamped  these  words :  "  III 
consideration  of  free  carriage,  its  yalne  is  agreed  to  be  limited  to  one 
hundred  dollars/'  and  on  the  other,  <<  I.  ft  C.  R.  R.,  588,  IndiaawpoU*  and 
SJielbffvilU"  A  could  hare  read  the  words  and  figures  on  the  check.  Tlie 
Talue  of  the  baggage  exceeded  one  hundred  dollars.  It  was  lost  by  the 
company.  < 

Seldf  that  the  limitation  expressed  in  the  words  stamped  on  the  check  oonid 
not,  in  any  case,  apply  to  a  loss  resulting  ttom  the  eompany's  want  of 
oare. 

ffeldf  also,  that  if  such  a  limitation  of  the  liability  imposed  by  law  oould  be 
secured  b^  the  carrier,  it  could  only  be  by  an  express  contract. 

APPEAL  from  the  Shelby  Circuit  Court 
Hat,  J.-^This  cause  was  submitted  to  the  court  below 
upon  the  following  agreed  statement  of  facts :  The  appellee 
purchased  a  ticket  issued  by  appellant,  as  evidence  of  a  right 
of  passage  from  Indianapolis  to  ShMyviUcy  and  his  baggage 
was  taken  charge  of  by  said  company  for  delivery  at  that 
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pointy  a  check  being  given  for  the  same,  upon  which  was 
stampedy  on  one  side  thereof,  these  words:  ^^In  consideration 
of  free  carriage,  its  value  is  agreed  to  be  limited  to  one 
hundred  dollars/'  and  on  the  reverse,  ^^  I.  &  0.  B.  B.,  583, 
Indianapolis  and  ShdbyviUe"  The  appellee  could  have  read 
the  words  and  figures  on  the  check.  The  value  of  the 
^^g^^  was  $167  50,  and  it  was  lost  by  the  appellant. 
Judgment  was  rendered  by  the  court  for  the  full  value. 

It  was  held  in  Orange  County  Bank  v.  Brown  et  al.,  9 
Wend.  85,  that  "  a  common  carrier  who  carries  passengers 
and  their  baggage  is  responsible  for  the  baggage,  if  lost, 
although  no  distinct  price  be  paid  for  its  transportation. 
The  compensation  for  its  conveyance,  in  contemplation  of 
law,  is  included  in  the  fare  of  the  passenger.''  The  law,  as 
thus  stated,  was  recognized  in  Camden  ^c,  Transportaiion 
Co,  V.  Bdknapy  21  Wend.  858.  In  Jordan  v.  The  Fall  River 
Sailroad  Co.^  5  Cush.  69,  this  language  is  used :  ^<  It  was 
held,  in  the  time  of  Lord  Holt,  and  formerly  by  the 
Supreme  Court  of  New  York,  that  passenger-carriers  were 
not  liable  for  baggage  unless  a  particular  and  distinct  price 
had  been  paid  for  its  conveyance.  But  it  is  now  well  set- 
tled, and  is  a  matter  of  great  and  general  convenience  and 
accommodation  in  this  age  of  universal  and  perpetual  trav- 
eling, that  passenger-carriers  are  responsible  for  the  baggage 
of  a  passenger,  and  that  the  reward  for  conveying  the  bag- 
gage is  included  in  the  passenger's  fare." 

The  ruling  in  the  cases  of  CoU  v.  Goodwin  et  al.j  19  Wend. 
251,  and  Gould  et  al.  v.  Hill  et  al,  2  Hill  623,  was  that 
'^  common  carriers  cannot  limit  their  liability,  or  evade  thie 
consequences  of  a  breach  of  their  legal  duties  as  such,  by 
an  express  agreement,  or  special  acceptance  of  the  goods  to 
be  transported." 

Many  of  the  earlier  and  most  carefully  considered  cases  in 
England  have  treated  notices  given  by  common  carriers 
limiting  their  common  law  liability,  as  having  no  applica- 
tion to  a  loss  of  goods  resulting  from  the  ordinary  risks  of 
transportation,  but  as  intended  to  relieve  the  carrier  from 
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fhe  extraordinary  hazards  imposed  npon  him.  Thus,  as  a 
earlier  of  passengerSy  the  liability  for  injury  only  results 
Tvhere  there  has  been  a  want  of  proper  care,  diligence  or 
skill.  But  in  relation  to  baggage,  carriers  are  regarded  as 
insurers,  and  must  answer  for  any  loss  not  occasioned  by 
inevitable  accident  or  the  public  enemies.  It  would  seem 
more  reasonable,  if  any  efiect  whatever  be  given  to  such 
notices,  that  they  should  only  protect  the  carrier  in  case  of  a 
loss  against  which  his  care  and  skill  could  not  guard,  rather 
than  that  they  should  be  held  to  relieve  him  from  the  results 
of  his  own  neglect.  Such,  indeed,  was  the  effect  given  to  a 
stipulation  that  the  carrier  ^^  was  not  to  be  responsible  in 
any  event  for  loss  or  damage."  New  Jersey  Steam  Naviga-- 
tion  Co.  y.  MercharUs"  Bank,  6  How.  (TJ.  S.)  844.  To  the 
same  effect  are  the  cases  of  Slocum  v.  Fairfield^  7  Hill  292 ; 
Whitesides  v.  BusseUy  8  Watts  &  S.,  44 ;  jBaA:6r  v.  Brinson,  9 
JRich.  (L.  R.)  201;  Berry  v.  Cooper^  28  Ga.,  543.  This  distinc- 
tion was  also  taken  in  Parso7is  v.  MorUeathy  18  Barb.  358,  and 
the  rule  as  announced  in  Gould  et  al.  v.  HiU,  supra,  was  there 
modified. 

Without  deciding  that  the  carrier  may  thus  limit  his 
liability,  we  hold  that  the  limitation  cannot,  in  any  case, 
apply  to  a  loss  resulting  from  his  own  want  of  care.  As  the 
law  imposes  the  general  liability  upon  him,  he  could  only 
/  avail  himself  of  an  exemption  from  such  responsibility  by 
proof  that  the  loss  occurred  from  some  cause  within  the 
exception.  Davidson  v.  Graham,  supra,  and  the  cases  we 
have  cited,  following.  In  Moore  v.  Evans,  14  Barb.  524,  it 
was  held  that  the  onus  was  upon  the  owner  of  the  goods  to 
prove  want  of  care  in  the  carrier,  but  the  ruling  is  certainly 
against  authority,  and  is  we  think  an  unreasonable  departure 
from  the  rule  at  common  law,  by  which  the  carrier  was 
required  to  show  affirmatively  that  the  loss  resulted  from 
inevitable  accident  or  the  public  enemy.  In  this  case,  the 
evidence  did  not  bring  the  appellant  within  any  such  excep- 
tion. 
But  there  is  another  ground  upon  which  the  judgment 
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below  must  be  affirmed.  K  such  a  limitation  of  the  liability 
imposed  by  law  can  be  secured  to  the  carrier,  it  can  only  be 
by  express  contract.  In  the  case  of  Kerr  v.  Willariy  2 
Starkie  53,  where  the  party  delivering  the  goods  could  read 
and  had  seen  the  carrier's  notice  of  the  conditions  on  which 
he  received  the  goods  hanging  in  the  office,  but  not  suppos- 
ing it  interested  him,  had  not  read  it,  Lord  E£lbnbobough 
said,  at  the  trial :  '^  You  cannot  make  this  notice  to  this  non- 
supposing  person."  We  may  well  conclude  that  a  passen- 
ger receiving  a  metal  check  for  his  baggage,  marked  with 
its  destination  and  the  number,  would  be  ^^non-supposing" 
of  a  release  of  the  carrier's  liability  stamped  upon  the 
other  fidde.  In  Malone  v.  The  Boston  and  Warxesier  Railroad 
Co.j  12  Gray  388,  the  passenger  received  a  check  containing 
the  letters,  in  large  type,  "  B.  &  W.  R.  R.  Check.  Boston 
to  Worcester,^'  And  in  the  left  hand  lower  comer,  in  quite 
small  type,  the  words,  "  look  on  the  back."  On  the  reverse, 
in  equally  small  type,  was  the  following :  ^'  Passengers  are 
not  allowed  to  carry  more  than  eighty  pounds  of  baggage, 
all  of  which  must  be  strictly  personal,  and  not  exceeding 
fifty  dollars  in  value,  unless  notice  is  given  and  an  extra 
price  paid,"  and  also  certain  rules  in  regard  to  smoking  and 
standing  upon  the  platform,  and  this  additional  notice: 
^'  For  other  regulations,  see  printed  notice  in  the  cars  and 
at  the  stations."  It  was  also  proved  that  in  each  of  defend- 
ant's cars  was  posted  a  placard  containing  a  like  notice  of 
limitation  of  liability,  and  notice  as  to  smoking  in  the  cars, 
standing  on  the  platform,  &c.,  and  that  the  defendant  had 
read  the  notice  in  the  cars  as  to  smoking  and  standing  on  the 
platform.  He  denied,  however,  having  read  the  notice  as 
to  the  limitation  of  liability.  It  was  held  that  his  acceptance 
of  such  a  check  did  not  discharge  the  carrier,  without  proof 
of  express  notice  at  the  time  of  receiving  the  check,  leaving 
undecided,  as  had  been  done  in  Brown  v.  The  EoMem  Bail" 
road  Co.y  11  Gush  97,  the  question  of  the  power  of  a  common 
carrier  to  discharge  himself  by  contract  from  common  law 
liability.    In  the  latter  case,  the  restriction  of  liability  was 
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printed  in  small  type,  on  the  back  of  the  ticket,  and  the 
court  held  that  taking  the  ticket  raised  no  legal  presomp- 
tion  that  the  plaintiff  read  the  printed  matter ;  that  it  was  a 
question  of  fiEtct  whether  she  knew  the  contents  before  she 
started  on  her  journey,  and  that  if  not  read  until  she  had 
started,  her  rights  were  not  affected  by  it  In  Oouger  v. 
Jolly ^  1  Holt,  817,  it  is  said  ^^the  carrier  is  responsible 
unless  express  notice  is  brought  home  to  the  plaintiff/'  So 
Best,  C.  J.,  in  Brooke  v.  Piclcwiekf  4  Bing.  218,  held  a  notice 
posted  in  the  carrier's  office  insufficient,  but  that  actual 
notice  of  the  limitation  of  liability  should  be  given.  So  are 
all  the  cases.  Davis  v.  WiUan,  2  Starkie  279;  Butler  v.  HeanCj 
2  Campb.  416 ;  Walker  v.  Jackson,  10  M.  &  W.  161 ;  Beck- 
man  v.  Shouse,  5  Bawle.  179 ;  Michigan  Central  Bailroad  Co, 
V.  Hale,  6  Mich.  243,  We  do  not  think  the  method 
adopted  in  this  case  raised  any  presumption  of  a  contract 
limiting  the  liability  of  the  appellant. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

W.  Owmbackj  S.  A.  Bonner  and  J.  D.  Millery  for  appellant. 

Cr.  jD.  Sinckle  and  K.  M.  Hord,  for  appellee. 


BAnmBOGB  r.  Shbblook  and  Others. 

Ohio  Rivxb. — ^The  Okui  riTer  being  a  great  navigable  highway  between 
states,  the  public  haye  aU  the  rights  that  by  law  appertain  to  naxigable 
streams,  as  against  riparian  owners.  But  the  public  rights  are  upon  tiie 
river,  not  upon  the  banks.  The  title  of  the  riparian  owner  extends  to 
low  water  mark. 

Wbabfs. — ^The  right  to  use  the  riyer  as  a  highway  does  not  imply  the  right 
to  use  the  banks  for  the  purposes  of  landing  to  receive  and  discharge 
freight  and  passengers. 

Sam X. — ^Except  in  cases  of  peril  or  emergency,  the  navigator  has  no  legal 


MAY  TERM,  1868.  865 

Bainbridge  v,  Sherlock  and  Others. 


right  to  land,  without  the  consent  of  the  riparian  owner,  at  places  other 
than  those  that  hare  in  soma  way  become  public  landing  places. 

Sajce. — ^Riparian  owners  may  extend  wharfs  to  and  into  Uie  navigable  por- 
tion of  the  riyer,  proTided  (Jiey  do  not  unnecessarily  obstruct  nayigation. 

Same. — ^Whoeyer  would  maintain  a  wharf  for  the  accommodation  of  any 
particular  class  of  yeseels,  should  possess  a  sufficient  water  front  to  con- 
tain that  class  of  Tossels,  without  obstructing  access  to  the  lands  of  con- 
tiguous proprietors. 

Same. — A  wharf  boat,  moored  to  the  shore,  is  entitled  to  the  same  immunity 
from  trespass,  or  obstruction  by  vessels  navigating  the  river,  as  is  the 
land  itself  to  which  the  whaif  boat  is  moored. 

Same. — ^The  navigator  landing  at  one  wharf,  with  permission  of  the  wharf- 
inger, is  not  Justified,  by  any  publio  right  in  the  river,  in  so  landing  and 
mooring  his  vessel  as  that  while  landed  its  side  and  stern  will  be  carried 
by  the  current  against  the  wharf  boat  of  a  contiguous  wharfinger,  lower 
down  the  river,  thereby  obstructing  access  to  the  lower  wharf. 

APPEAL  from  the  Jefferson  CSrcuit  Court. 

Gbegoey,  €•  J. — ^There  are  errors  and  cross-errors  as- 
signed, but  all  the  questions  involved  turn  upon  the  nature 
and  extent  of  the  rights  of  the  riparian  owners  along  the 
Ohio  river. 

The  appellant  owns  real  estate  in  the  city  of  Madison^ 
bordering  on  the  river.  The  river  front  of  this  property 
extends  from  the  west  line  of  West  street  two  squares  down 
the  river.  This  river  front  is  graded  from  the  top  of  the 
bank  to  the  water  line,  and  is  known  as  wharf  property. 
For  many  years  the  appellant  has  kept  upon  this  property 
a  wharf  boat,  subservient  to  the  uses  of  river  navigation 
and  commerce.  For  the  use  of  it  he  receives,  from  steamers 
and  other  watercraft  navigating  the  river,  from  (3  to  $25 
for  each  landing,  depending  on  the  length  of  time  a  boat 
remains  at  the  wharf,  and  the  amount  of  business  done. 
Two  other  public  wharfs  are  maintained  at  Madison^  viz., 
the  "  Roe  Wharf,"  extending  from  the  eastern  line  of  West 
street  up  the  river  one  hundred  and  sixty-eight  feet  to  the 
west  line  of  an  alley,  and  the  "  CSty  Wharf,"  extending 
from  the  east  line  of  that  alley  up  the  river  one  hundred . 
and  sixty-eight  feet  to  Mulberry  street.  West  street  is  sixty 
feet  wide;  it  is  the  principal  thoroughfare  leading  from  the 
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steamboat  knding  up  into  the  city.  The  appellant  keeps 
his  wharf  boat  below  West  street,  upoa  a»d  near  the  upper 
end  of  his  wharf  property.  This  location  is  convenient  to 
the  mouth  of  West  street.  The  water  is  not  as  good  for 
landing  above  as  at  the  plaintiff's  wharf.  The  wharf  boat 
at  the  "  Roe  Wharf"  is  kept  at  the  lower  end  of  that  wharf 
property,  upon  or  immediately  above  the  east  line  of  West 
street.  By  placing  the  Boe  wharf  boat  at  that  place,  it  also 
is  near  the  mouth  of  West  street,  and  is  also  in  better  water 
for  the  approach  of  steamers. 

The  appellees,  The  Cincinnati  and  Louisville  Mail  Idne  Co^ 
have,  for  many  years,  owned  and  run  a  ddly  line  of  steam- 
ers  each  way,  and  daring  a  great  portion  of  the  time  they 
have  run  a  double  daily  line  of  boats  each  way.  For  sev- 
eral years  past,  all  these  boats  have  landed  at  the  ^Roe 
Wharf,"  making,  usually,  four  landings  each  day.  Some- 
times a  boat  thus  landed  would  remain  two  hours,  but  ordi- 
narily from  a  quarter  to  half  an  hour.  The  results  of  this 
arrangement,  so  far  as  concerned  the  plaintiff,  were  that 
very  frequently  his  wharf  boat  was  struck  and  broken,  and 
thrown  out  of  water  by  defendants'  steamers,  thus  causing 
direct  pecuniary  damage;  and  that  constantly,  at  least 
twice,  and  usually  four  times,  a  day,  the  large  boats  of  the 
defendants  rested  upon  plaintiff's  wharf,  lapping  over  and 
covering  up  from  one-third  to  one-half  of  his  wharf  boat 
While  his  wharf  boat  was  thus  occupied  by  defendants' 
steamers,  no  other  boat  could  land  at  it  without  first  push- 
ing them  out  into  the  river,  occupying  from  five  to  ten 
minutes  each  time.  Another  result  of  this  arrangement 
was,  and  necessarily  would  be,  that  transient  steamers  ap- 
proaching the  plaintiff's  wharf,  but  finding  it  thus  ob- 
structed, would,  whenever  there  was  sufficient  water,  pass 
up  outside,  and  land  at  an  unobstructed  rival  wharf  above. 

The  evidence  given,  and  that  offered  by  the  appellant, 
and  ruled  out  by  the  court  below,  tended  strongly  to  show 
that  the  plaintLff  was  damaged  by  this  mode  of  landing. 
Is  this,  in  legal  sensCi  an  injuty,  or  is  it  damnum  absque  in* 
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juria  f  The  eolution  of  this  question  is  the  taming  point 
of  the  case. 

The  inquiry  that  meets  us  at  the  threshold  is,  what  are 
the  rights  of  the  navigator  of  this  river,  to  the  use  of  its 
banks  and  margins?  The  Ohio  river  is  a  great  navigable 
highway  between  states,  and  the  public  have  all  the  rights 
that  by  law  appertain  to  public  rivers  as  against  the  riparian 
owner.  But  there  is  no  ^^  shore,"  in  the  legal  sense  of  that 
term ;  that  is,  a  margin  between  high  and  low  tide — ^the 
title  to  which  is  common.  The  banks  belong  to  the  riparian 
owner,  and  he  owns  an  absolute  fee  down  to  low  water 
mark.    Stinson  v.  Butler  d  dl.y  4  Blackf.  285. 

In  BaU  V.  Herbertj  8  Term  253,  the  question  considered 
was  whether  there  existed  a  common  law  right  to  use  the 
banks  of  the  river  Ouze  for  towing  boats.  That  was  a  nav- 
igable river,  and  in  the  state  of  navigation  then  existing, 
the  right  thus  to  use  the  banks  was  essential.  But  all  the 
judges  concurred  in  holding  that  no  such  right  existed  at 
common  law. 

In  Blunddl  v.  Catterall^  5  Bam.  &  Aid.  268,  (7  Eng. 
Com.  Law  152)  determined  in  the  King's  Bench,  the 
question  was,  whether,  or  not,  the  public  had  a  com- 
mon law  right  of  bathing  in  the  sea,  and,  as  incident 
thereto,  of  crossing  the  shore  for  that  purpose.  This  led 
to  a  very  general  consideration  of  the  subject  of  public  and 
riparian  rights,  the  result  of  which  was  a  denial  of  the  right 
cl^umed. 

Justice  HoLBOTD,  after  recognizing  the  public  right  of 
passage  over  the  sea  and  over  navigable  rivers,  says: 
"These  rights  are  noticed  by  Lord  Hale;  but  whatever 
further  rights,  if  any,  they  have  in  the  sea  or  in  navigable 
rivers,  it  is  a  very  different  question  whether  they  have,  or 
how  far  they  have,  independently  of  necessity  or  usage, 
public  rights  upon  the  shore,  (that  is  to  say,  between  high 
and  low  water  mark,)  when  it  is  not  sea  or  covered  with 
water»  and  especially  when  it  has  from  time  immemorial 
been,  or  has  since  become,  private  property.    For  the  pur* 
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po86  of  the  kiDg's  sabjects  gettiog  upon  the  sea,  and  upon 
the  navigable  rivers,  to  exercise  their  unquestionable  rights 
of  commerce,  intercourse  and  fishing,  there  are  not  only  the 
ports  of  the  kingdom,  established  from  time  to  time  by  the 
king^s  prerogative,  and  called  by  Lord  Hale  the  Ostia  Begrd; 
but  also  public  places  for  embarking  and  landing  themselves 
and  their  goods.  It  was  not  by  common  law,  nor  is  it  by 
statute,  lawful  to  come  with,  or  land,  or  ship  customable 
goods,  in  creeks  or  havens,  or  other  places  out  of  the  ports, 
unless  in  cases  of  danger  or  necessity ;  nor  fish  or  land  other 
goods  not  customable,  where  the  shore  or  the  land  adjoining 
is  private  property,  unless  upon  the  person's  own  soil  or  with 
the  leave  of  the  owner  thereof,  who.  Lord  Halb  says,  may, 
in  such  case,  take  amends  for  the  trespass  in  unloading 
upon  his  ground,  though  he  may  not  take  it  as  a  certain  com- 
mon toll.  The  public  common  law  rights,  too,  with  respect 
to  the  sea,  &c.,  independently  of  usage,  are  rights  upon  the 
water,  not  upon  the  land,  of  passage  and  fishing  on  the  sea 
and  on  the  sea  shore,  when  covered  with  water;  and  though, 
as  incident  thereto,  the  public  must  have  the  means  of  get- 
ting to  and  upon  the  waters  for  these  purposes,  yet  it  will 
appear  that  it  is  by  and  from  such  places  only  as  necessity 
or  usage  has  appropriated  to  those  purposes,  and  not  a  gen- 
eral right  of  lading,  unlading,  landing,  or  embarking  where 
they  please  upon  the  sea  shore,  or  the  land  adjoining  thereto, 
except  in  case  of  peril  or  necessity.  As  to  the  owner's 
right  to  improve  the  shore,  it  is  laid  down  that  the  long 
cannot  grant  a  right  to  lade  or  unlade  on  the  ripoj  or  bank^ 
without  the  owner's  consent.  There  cannot,  therefore,  be 
any  common  law  right  to  lade  or  unlade  on  the  quay  or 
shore,  or  land  adjacent  in  the  port.  Lord  Hals  notices  and 
establishes  the  public  right  of  navigating  and  fishing  upon 
and  in  the  water,  and  the  right  of  resort  to  the  ports,  and 
of  lading;  and  unlading,  landing  and  embarking  therein, 
either  at  the  public  places  appointed,  or  by  usage  estab- 
lished for  those  purposes,  or,  with  consent,  upon  the  land 
either  of  the  king  or  of  individuals,  but  no  further." 
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Justice  Batlet,  referring  to  a  passage  from  Bracton,  in 
his  opinion,  says:  "The  word  ^ripa^  here  applies  to  rivers 
and  ports,  and  probably  also  to  the  land  above  the  high 
water  mark,  and  if  it  does,  is  this  the  law  of  Englavd? 
Have  all  persons  the  right  to  fasten  a  ship  to  the  banks  of 
a  river,  or  have  they  a  right  to  tie  ropes  to  the.  trees,  or  to 
land  goods  on  the  bank  of  every  navigable  river?  The 
case  of  BaU  v.  Herbert^  3  Term  Rep.  262,  is  not  a  distinct 
authority  upon  this  point,  inasmuch  as  in  that  case  the 
right  of  towing  was  claimed.  But  the  general  question  as 
to  the  right  of  the  public  on  the  ripa  of  a  navigable  river 
was  discussed,  and  the  court  appear  to  have  been  of 
opinion  that  the  npa  of  a  navigable  river  was  not  puUici  ' 
juriSy  and  they  therefore  virtually  overruled  the  authority 
of  Bracton." 

Mr.  Washburn,  iu  his  work  on  Easements,  states  the  law 
on  this  subject  thus :  "  In  regard  to  the  right  to  'land  upon 
other  points,  upon  the  banks  of  a  navigable  stream,  than* 
those  which  have,  in  some  way,  become  public  landings,  the 
law  would  seem  to  confine  it  to  cases  of  necessity,  where, 
in  the  proper  exercise  of  the  right  of  passage  upon  the 
stream  of  water,  it  became  unavoidable  that  one  should 
make  use  of  the  bank  for  landing  upon,  or  fastening  his 
craft  to,  in  the  prosecution  of  his  passage.''  Washburn  on 
Eas.  and  Serv.  §  9,  p.  403. 

The  Supreme  Court  of  the  United  States^  In  JDution  v. 
Strofiffy  1  Black  23,  recognized  the  right  of  a  riparian 
owner  to  erect,  for  private  use,  a  pier  extending  into  a 
lake,  which  served  the  purpose  botjii  of  a  landing  place  for 
freight  and  for  its  stowage. 

The  Ohio  river  is  a  great  highway  between  states  under 
national  sanction,  yet  we  suppose  that  it  would  not  be  in 
conflict  with  the  authority  of  the  general  government  for 
this  state,  within  her  territorial  limits,  to  provide  for  and 
regulate  by  law  public  landing  places  along  its  shore  for  the 
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benefit  of  trade  and  commerce,  and,  for  this  purpose,  to 
exercise  the  right  of  eminent  domain. 

The  right  to  the  nse  of  the  river  as  a  highway  for  pas- 
sage is  distinct  from  the  right  to  land  for  the  purpose  of 
receiving  and  discharging  freight  and  passengers.  The 
former  is  secured  to  the  public ;  the  latter  must  be  exercised 
with  reference  to  the  rights  of  the  riparian  owner. 

The  river  being  public  and  its  banks  being  private,  it  is 
not  difficult  to  discover  the  true  foundation  of  those  riparian 
rights,  known  as  wharf  rights.  It  is  essential  to  tHe  suc- 
cessful prosecution  of  his  business  that  the  navigator  shall 
make  frequent  landings,  to  lade  and  unlade,  to  receive  and 
discharge  passengers,  and  to  receive  supplies.  But,  except 
in  case  of  some  peril  or  emergency  of  navigation,  he  cannot 
thus  land  without  the  consent  of  the  riparian  owner,  and, 
in  return  for  the  privilege  of  landing,  a  reasonable  compen- 
sation may  be  demanded.    This  is  the  origin  of  wharfage. 

In  BlundeU  v.  Caterally  mpra^  Best,  J.,  who  dissented 
from  the  opinion  of  the  court  denying  the  common  law 
right  of  bathing  in  the  sea,  in  the  course  of  his  opinion 
says:  ^'The  owner  of  the  soil  of  the  shore  may  also  erect 
such  buildings  or  other  things  as  are  necessary  for  the  car- 
rying on  of  commerce  and  navigation  on  any  parts  of  the 
shore  that  may  be  conveniently  used  for  such  erections, 
taking  care  to  impede  as  little  as  possible,  the  public  right 
of  way.  This  is  not  more  inconsistent  with  a  public  right 
of  way  over  it  than  the  right  of  digging  a  mine  under  a 
road  or  the  erecting  of  a  wharf  on  a  river  are  inconsistent 
with  the  right  of  way  along  such  road  or  river.  The  for^ 
mer  does  not  interfere  with  the  use  of  the  road;  and 
although  the  latter,  in  order  to  be  useful,  must  be  carried 
out  beyond  the  high  water  mark,  and,  while  the  tide  is  up, 
must  somewhat  narrow  the  passage  of  the  river;  yet  such 
wharfs  are  necessary  for  the  loading  and  unloading  of  ves- 
sels, and  the  right  of  passage  must  be  accommodated  to  the 
right  of  loading  and  unloading  the  craft  that  pass.'' 

Chief  Justice  Abbott^  in  the  course  of  his  opinion  in  the 
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same  ease,  says :  *'  By  what  law  can  any  wharf  or  quay  be 
made?  These,  in  order  to  be  useful,  must  be  below  the 
high  water  mark,  that  vessels  or  boats  may  float  to  them 
when  the  tide  is  in.  And  it  is  to  be  observed  that  wharfs, 
quays  and  embankments,  and  intakes  from  the  sea,  are  mat- 
ters of  public  as  well  as  of  private  benefit" 

In  the  case  of  JDutton  v.  Strong^  1  Black  23,  above  cited, 
the  court  say:  ^^ Wharfs,  quays,  piers  and  landing  places 
for  the  loading  and  unloading  of  vessels,  were  constructed 
in  the  navigable  waters  of  the  Atlantic  states,  by  riparian 
proprietors,  at  a  very  early  period  in  colonial  times ;  and,  in 
point  of  fact,  the  right  to  build  such  erections,  subject  to 
the  limitations  before  mentioned,  has  been  claimed  and  ex- 
ercised by  the  owner  of  the  adjacent  land  from  the  first 
settlement  of  the  country  to  the  present  time." 

These  wharfs,,  if  they  would  subserve  the  only  purpose 
for  which  they  exist,  must  approach  at  least  to  the  edge  of 
that  portion  of  the  river  that  is  practically  navigable.  The 
right  to  place  and  maintain  them  even  beyond  this  point, 
provided  they  do  not  unnecessarily  obstruct  navigation,  is 
a  well  established  incident  to  riparian  title.  The  wharf  boat 
is  entitled  to  the.  same  immunity  from  trespass  or  obstruc- 
tion by  vessels  navigating  the  river  as  the  land  itself. 

If  a  navigator  lands,  without  authority,  on  a  barren  bank, 
he  is  technically  a  trespasser  for  trampling  over  the  pebbles. 
But  incident  to  the  ownership  of  that  barren  bank,  is  a 
vested  right  of  great  possible  value — the  right  to  hire  it  for 
the  mcidental  use  of  navigation  whenever  and  wherever  a 
developed  river  commerce  may  bring  it  into  demand.  .The 
wharf  boat  represents  this  right  or  privilege  in  its  condition 
of  beneficial  development.  It  would  be  but  an  idle  benefit 
to  the  proprietor  if  the  law  protected  him  only  against 
technical  trespass  upon  the  naked  bank,  but  refused  to  pro- 
tect him  in  the  customary  exercise  and  enjoyment  of  the 
only  right  that  makes  his  title  to  the  bank  especially  valu- 
able. If  the  navigator  cannot  lay  his  boat  in  invUum  against 
the  soil,  or  obstruct  the  proprietor's  access  to  the  river,  still 
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less  should  he  be  allowed  thus  to  use  the  wharf  boat.  The 
very  right  that  in  the  first  case  would  be  but  technically 
violated,  would,  in  the  second  case,  be  actually  and  sub- 
stantially invaded.  It  is  impossible  to  conceive  of  a  wharf 
right  without  an  incidental  right  of  access.  In  Irwin  v. 
Dixionj  9  Howard  38,  the  court  say:  "From  the  very  na- 
ture of  wharf  property,  likewise,  the  access  must  be  kept 
open  for  convenience  of  the  owner  and  his  customers," 
So,  also,  it  is  impossible  to  conceive  of  a  wharf  right  with- 
out an  incidental  right  to  use  a  reasonable  water  space  in 
front  of  it  for  the  purpose  of  mooring  vessels  landing  at 
the  wharf.  Of  course  that  water  space,  when  not  actually 
occupied  by  boats,  may  be  freely  traversed  by  vessels  navi- 
gating the  river  under  the  general  public  right;  but  it  can- 
not be  used  as  against  the  wharf  proprietor,  and  without 
his  consent,  as  mooring  ground  for  vessels.  One  cannot 
properly  be  said  to  own  a  wharf  for  any  particular  class  of 
vessels,  unless  he  has  in  front  of  and  contiguous  to  his  own 
soil  sufficient  mooring  ground  for  that  class  of  vessels. 
This  right  to  an  appropriate  space  for  mooring  ground  is, 
in  principle,  precisely  the  same  thing  as  the  easement 
known  as  dock  room  or  dockage,  appurtenant  to  the  more 
elaborate  and  expensive  wharf  structures  found  in  conuner- 
cial  seaports,  and  this  right  or  easement  has  been  repeatedly 
recognized  by  judicial  determination. 

Washburn  on  Ease.  &  Serv.,  p.  400,  has  this  passage :  *'  So 
a  party  obstructed  in  the  use  of  a  stream  as  a  highway, 
may  himself  remove  it,  as  was  held  where  one  fastened  a 
raft  of  logs  to  the  bank  in  such  a  manner  as  to  prevent 
another  from  landing  at  his  own  wharf  in  a  boat," 

Bice  V.  Ruddiman^  10  Mich.  125,  was  a  case  involving  the 
consideration  of  riparian  rights.  Judge  Mannino,  in  bis 
opinion  in  the  case,  says:  ^<  Wharfs  and  piers  are  ahnost 
as  necessary  to  navigation  as  vessels  and  ship  yards,  or  the 
places  for  the  construction  of  vessels,  are  indispensable.  *  *  * 
It  seems  to  me,  on  principle  as  well  as  reason,  that  the  owner 
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of  the  shore  has  a  right  to  use  the  adjacent  bed  of  the  lake 
for  such  purposes," 

Martin^  C.  J.,  in  his  opinion  in  that  case,  says:  "They 
(riparian  owners)  have  the  right  to  construct  wharves,  build- 
ings, and  other  improvements  in  front  of  their  lands,  so 
long  as  the  public  servitude  is  not  thereby  impaired.  They 
are  a  part  of  the  realty  to  which  they  are  attached,  and 
pass  with  it.  Certainly  no  one  can  occupy,  for  his  indi- 
vidaal  purposes,  the  water  in  front  of  such  riparian  propri- 
etor, and  the  attempt  of  any  person  to  do  so  would  be  a 
trespass." 

The  theory  on  which  the  case  &t  bar  was  tried  in  the 
court  below,  was  substantially  this :  That  in  the  exercise 
of  their  rights  as  navigators,  the  defendants  might  land 
upon  and  obstruct  the  plaintifi*'s  wharf  as  much  as  they 
pleased,  provided  they  did  it  carefully  and  skillfully,  and  that, 
no  matter  to  what  extent  the  plaintift'  was  actually  dam- 
aged, he  could  not  be  deemed  to  be  legally  injured.  The 
court  erred  in  the  instructions  given  and  in  those  refused. 

The  defendants  are  presumed  to  know  the  natural  result 
of  their  own  acts.  They  had  daily  experience  to  show 
them  that  a  landing  at  the  "Roe  Wharf"  would  result  in 
injury  to  the  plaintiff.  As  navigators  of  the  Ohio  river, 
they  had  no  right  to  land  on  the  wharf  of  the  plaintiff, 
unless  by  his  consent.  The  defendants  were  trespassers  for 
each  act  of  injury  to  the  plaintiff  caused  by  landing  their 
boats.  The  court  should  have  so  instructed  the  jury.  The 
evidence  offered  by  the  plaintiff*,  tending  to  show  the  extent 
of  this  injury,  ought  to  have  been  admitted.  It  was  not 
competent  for  the  plaintiff  to  prove  the  amount  of  damage 
by  the  opinion  of  experts,  but  this  must  be  determined  by 
the  jury  from  all  the  facts ;  the  value  of  the  right,  the  dis- 
turbance of  that  right,  the  value  of  the  right  subject  to  the 
injury  caused  by  the  unlawful  acts  of  the  defendants,  are 
matters  proper  to  go  to  the  jury.  The  court  below  erred 
in  overruling  the  appellant's  motion  for  a  new  trial. 

In  our  view  of  the  case,  it  is  unnecessary  to  pass  upon 
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the  effect  of  the  special  findings  of  the  jury  on  the  general 
finding.    Substantial  justice  requires  a  new  trial. 

It  is  assigned,  as  cross-error,  that  the  court  erred  in  over- 
ruling the  demurrers  to  the  several  paragraphs  of  the 
complaint.  The  objection  taken  to  each  paragraph  ia  the 
lack  of  an  averment  that  the  plaintiff  himself  was  guilty 
of  no  negligence. 

The  first  paragraph  of  the  complaint  avers  that  defend- 
ants, "  without  leave,  wrongfully  entered^'  upon  the  lands 
described,  owned  by  plaintift',  and  continuously  used,  took 
possession  of  and  broke  the  wharf  boat  of  the  plaintiff,  on, 
attached  to,  and  connected  with  the  land. 

The  second  paragraph  avers  that  plaintiff  was  the  owner, 
&c.  of  a  certain  wharf  boat,  attached  and  annexed  to  the 
same  lands,  and  that  defendants,  on  the  first  of  June,  1867, 
and  daily  and  continuously  thereafter,  ran  their  steamers  upon 
and  against  the  plaintiff's  wharf  boat,  thereby  damaging  it. 

The  fourth  paragraph  avers  the  ownership  of  the  land 
and  the  wharf  boat,  and  a  prescriptive  right  to  keep  a 
wharf  appurtenant  to  the  land.  That  defendants,  with 
their  boats,  unnecessarily  and  continuously  struck  against 
and  damaged  the  wharf  boat  and  obstructed  the  passage  to 
and  from  it;  and.  that  they  unnecessarily,  and  without 
cause,  occupied  the  river  in  front  of  the  wharf,  interrupting 
and  preventing  ingress  and  egress. 

The  complaint  is  good,  and  the  court  below  commiitted 
no  error  in  overruling  the  demurrer.  This  case  does  not 
belong  to  that  class  of  cases  in  which  it  is  necessary  to 
aver  that  the  plaintift'  was  without  fault.  A  custom  exist- 
ing at  other  places  could  have  nothing  to  do  with  the  rights 

of  the  appellant. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial,  and  for  further 

proceedings. 

J.  SidUvany  T.  A.  Hendricks,  0.  B.  Hord  and  A.  W.  Hen- 

drickSy  for  appellant. 
C.  E.  Wdlcerj  for  appellees* 
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Etidbkcx. — Custom. — ^Written  coAtraoi  between  A  and  B,  for  the  purchase, 
killing  and  packing  of  hogs.  By  its  express  terms,  the  hogs  were  to  be 
killed  and  packed  by  B,  "  on  joint  account,  each  party  to  haye  one-half 
interest." 

Heldj  that  eyidence  of  the  existence  of  a  custom  among  those  engaged  in 
the  business  of  packing  pork  in  the  city  of  L,  and  at  two  or  three  other 
points  in  the  State  of  Kentucky^  that  when  under  such  a  contract  the 
packers  themselyes  slaughtered  the  hogs,  they  were  entitled,  to  the  exclu- 
sion of  the  other  contracting  party,  to  the  profits  on  the  sale  of  the 
bristles,  gut  fat  and  grease  from  the  hogs  packed,  was  inadmissible,  as 
being  in  direct  conflict  with  the  express  terms  of  the  contract. 

APPEAL  from  the  Owen  Common  Pleas. 

Rat,  J. — The  question  presented  by  this  record  is  whether 
in  an  action  involving  the  rights  of  the  parties  to  the  con- 
tract hereinafter  set  forth,  it  was  proper  to  prove  the  exist- 
ence  of  a  custom  among  the  persons  engaged  in  the  busi- 
ness  of  packing  pork  in  the  city  of  Louisville^  and  at  two 
or  three  other  points  in  the  State  of  Kentucky j  that  when, 
under  such  a  contract,  the  packers  themselves  slaughtered 
the  hogs,  they  were  entitled,  to  the  exclusion  of  the  other 
contracting  party,  to  the  profits  on  the  sale  of  the  bristles, 
gut  fat  and  grease  from  the  hogs  packed.  ' 

The  contract  was  as  follows :  "  Ghremcaatle^  Indiana,  March 
22, 1860. — Memorandum  of  contract  made  this  day  between 
John  McKeCy  of  PuJtnam  county^  Indiana,  and  Atkinson, 
Thomas  ^  Co.,  of  LouisviUe,  Kentucky.  Baid  McKee  and 
Atkinson,  Thomiis  j*  Co.  have  this  day  agreed  to  purchase 
from  one  thousand  to  two  thousand  well  fatted  hogs,  to  be 
killed  and  packed  by  Atkinson,'  Thomas  ^  Co.,  during  the 
packing  season  of  1860-61,  on  joint  account,  on  the  fol- 
lowing terms :  Said  McKee  is  to  buy  the  hogs  at  whatever 
price  he  and  AtJdnson,  Thomas  ^  Co.  will  agree  upon,  free  of 
charge  for  his  services.  Atkinson,  Thomas  ^  Co.  agree  to 
furnish  all  the  money  to  pay  for  said  hogs,  save  one  dollar 
per  hog,  which  said  McKee  is  to  furnish  as  a  margin.  Atkin- 
son,  Thomas  ^  Co.  to  charge  the  joint  account  9  per  cent. 
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per  annum,  and  to  make  no  charge  for  storage  or  commis- 
sion, said  McKee  to  have  the  privilege  of  selling  his  inter- 
est at  any  time  after  the  hogs  aj'e  slaughtered.  The  joint 
account  is  to  be  charged  with  the  whole  expense  of  getting 
up  the  hogs.  Said  Atkinson^  Thomas  ^  Co.  also  agree  to  fur- 
nish said  McKee  with  money  during  the  summer  to  advance 
on  hogs  as  he  may  make  purchases.  Each  party  to  have  one- 
half  interest.  (Sig'd)  JohkMcEes.  Atkinson,  Thomas  &  Co." 

The  court  permitted  proof  of  the  existence  of  such  a  cus- 
tom, but  instructed  the  jury  that  such  custom  could  not 
change  the  rights  oi McKee  under  the  contract,  unless  known 
to  him,  or  unless  he  was  in  possession  of  such  facts  and  cir- 
cumstances as  wodld  readily  lead  him  to  believe  that  such 
custom  did  exist  at  LouisviUe.  There  was  no  proof  on  the 
trial  that  McKee  knew  of  the  custom  claimed  to  exist,  and 
the  finding  of  the  jury  was  in  his  favor; 

On  the  trial,  WiUiam  H.  Merrewetherj  one.  of  the  appel- 
lants, testified  that  the  profits  of  slaughtering  and  packing 
hogs  went  as  perquisites  to  the  slaughterer,  and  were  never 
accounted  for  to  the  person  for  whom  or  on  whose  account 
such  hogs  were  slaughtered  and  packed.  Such  was  the 
custom  at  LouisviUe^  Frankfort^  MaysvUle  and  Bowling  Green^ 
the  principal  packing  places  in  Kentucky.  Thomas  J".  Jlfar- 
tiny  who  had  been  in  the  business  in  Louisville  for  over  thirty 
years,  gave  the  same  evidence  as  to  the  custom  in  said  city. 
WiUiam  Hughes^  a  witness  for  appellants,  stated  that  the 
house  of  which  he  was  a  member  had  frequently  made  con- 
tracts like  the  one  in  question,  and  always  claimed  the 
profits  of  the  killing  as  perquisites,  and  believed  such  to  be 
the  custom.  E.  L.  Huffman^  who  claimed  to  have  been 
engaged  in  pork  packing  longer  than  any  other  house  in 
Louisville^  also  testified  to  such  a  custom. 

By  the  express  terms  of  tlie  contract, the  hogs  were  "to 
be  killed  and  packed  by  Aikinsonj  Thomas  ^  Co.  on  joint 
account,  each  party  to  have  one-half  interest."  As  the 
killing  was  on  "joint  account,"  proof  that  by  custom  in  the 
city  of  Louisville^  under  such  a  contract,  the  entire  profit  of 
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that  part  of  the  transaction  was  to  be  received  by  one  con- 
tracting party  was  simply  proof  of  a  custom  in  direct  con- 
flict with  the  stipulation  of  the  parties.    The  record  also 
discloses  that  a  custom  was  proved  by  one  of  the  appellants, 
that  under  such  a  contract  tlie  entire  profit  of  the  packing 
should  also  go  to  the  packer,  and  as  the  ^*  packing  "  is  by  the 
contract  no  more  on  "joint  account"  than  the  "killing," 
such  a  custom  would  be  equally  reasonable,  and  if  recog- 
nized by  the  courts,  would  doubtless,  to  the  perfect  satisfac- 
tion of  the  packer,  end  all  disputes  under  such  contracts. 
The  written  agreement  only  contemplates  a  partnership  in 
the  killing  and  packing,  and  does  not  provide  that  the  pork 
when  packed  shallfce  held  by  the  partnership  for  an  advance 
in  price.    Either  party  might,  therefore,  require  the  joint 
venture  to  be  closed  at  once,  the  result  being,  of  course, 
that  all  profits  contemplated  by  the  contract  are,  according 
to  the  custom  in  the  city  of  Louisville^  claimed  by  the 
packer,  although  the  killing  and  packing  has  been  done  on 
joint  account.    There  are,  however,  authorities  somewhat 
adverse  to  the  recognition  by  the  courts  of  a  custom  thus  in 
direct  conflict  with  both  the  letter  and  the  spirit  of  the  con- 
tract.   Thus,  in  Allen  v.  Dykers  et  al.,  3  Hill  693,  it  was  held 
that  evidence  of  a  usage,  general  or  particular,  among 
brokers,  though  known  to  the  agent  of  the  party  who  made 
a  special  contract,  was  inadmissible  when  it  contradicted 
the  fair  and  legal  import  of  the  written  contract.    And  in 
Sinton  v.  Lochy  5  Hill  437,  it  is  said  that  usage  is  never  ad- 
missible, when  it  contradicts  the  agreement  of  parties.    In 
^oss  et  al.  V.  CrisSy  3  Grattan  (Va.)  262,  it  was  considered  that 
Tvhere  the  meaning  of  the  terms  used  in  a  letter  of  instruc- 
tion is  plain  and  unequivocal,  it  is  not  proper  to  admit  evi- 
dence of  a  local  usage  or  understanding  to  ^ve  a  diflerent 
meaning  to  the  terms  of  the  letter.    In  WetheriU  v.  Neil- 
soUy    20    Penn.    St.  448,  it   was  well  said:  "The  courts 
must  be  allowed  to  understand  common  English,  without 
the  aid  of  witnesses.    The  law  is  that  mere  representation 
does  not  constitute  a  warranty.    If  we  admit  evidence  of 
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this  special  custom,  we  allow  the  law  to  be  changed  by  the 
testimony  of  witnesses,  or  by  the  soda  dealers  of  PkUaddphieu" 
The  Supreme  Court  of  Pennsylvania^  in  Coxe  v.  Heialeyy  19 
Penn.  St  248,  declaring  their  purpose  to  return  to  the 
sounder  rule  which  had  been  announced  in  the  earlier 
cases  in  that  court-,  declare :  ^^  A  local  usage,  if  it  be  ancient, 
uniform,  notorious  and  reasonable,  may  enter  into  and  be- 
come  part  of  a  contract  which  is  to  be  executed  at  a  place 
where  the  usage  prevails;  but  here,  as  elsewhere,  it  is 
checked  by  this  wholesome  limitation,  that  it  must  not  con- 
flict with  the  settled  rules  of  law,  nor  go  to  defeat  the 
essential  terms  of  the  contract.''  The  same  rule  was  recog- 
nized in  Sutton  v.  Warrant  1  Mes.  &  Wels.  466,  and  in 
Magee  v.  Atkinson,  2  id.  440.  It  was  held  in  Yates  v.  Pyfny 
6  Taun.  446,  that  <<  on  a  warranty  of  prime  singed  bacon, 
evidence  is  not  admissible  of  a  practice  in  the  bacon  trade 
to  receive  bacon  to  a  certain  degree  taunted  as  prime  pinged 
bacon." 

There  are  also  authorities  which  hold  that  evidence  of  a 
local  usage  cannot  be  received  unless  it  be  expressly  proved 
to  have  been  known  to  the  parties,  and  that  they  contracted 
with  reference  to  its  terms.     Wheder  v.  Newboidd,  5  Duer  29. 

We  have  been  referred  to  the  case  of  WaUace  v.  Morgan 
et  (d.,  23  Ind.  399,  as  admitting  that  a  local  usage  may  con- 
trol the  terms  of  a  contract.  That  case  simply  admits  that 
where  a  party  ships  goods  to  a  commission  merchant,  to 
be  sold,  and  there  exists  a  custom  well  defined,  in  general 
use  at  the  place  where  the  goods  are  received,  and  so  well 
settled  that  persons  in  the  trade  must  be  considered  as  con- 
tracting with  reference  to  it,  it  may  to  some  extent  qualify 
the  duty  or  liability  of  the  consignee,  which  would  other- 
wise be  implied  in  law,  by  his  act  op  receiving  the  goods. 
The  language  df  Justice  Marshall  is  quoted  with  approval, 
that  ^'  such  custom  must  indeed  be  in  subordination  to  the 
general  and  more  authoritative  law  of  the  country  or  state  in 
which  the  particular  place  is  situated,  and  should  have  the 
qualities  of  universality,  continuance,  &c.,  belon^ng  to  a 
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good  custom."  But  the  question  whether  such  custom 
could  be  permitted  to  contradict  the  plain  and  express  con- 
tract of  the  parties  was  not  before  this  court,  nor  was  it 
considered  whether  actual  notice  of  the  existence  of  a  local 
custom  was  necessary  to  permit  its  introduction.  Nor  do 
we  now  decide  that  question,  as  we  are  convinced  that  the 
proof  oftered  in  this  case  should  have  been  rejected,  as  tend- 
ing to  defeat  the  essential  terms  of  the  contract.  Rejecting, 
therefore,  all  proof  of  such  custom,  we  find  the  verdict 
fully  sustained  by  the  evidence. 

The  judgment  is  affirmed,  with  costs. 

«/.  A,  MaisoTij  for  appellants. 

D.  JS.  WiUiamson  and  A.  Daggy^  for  appellee. 


Erauss  v.  Eich  and  Others. 

APPEAL  from  the  Dubois  Common  Pleas. 

Prazer,  J.— a  demurrer  to  the  complaint,  for  want  of 
sufficient  facts,  was  sustained  below,  and  error  is  assigned 
on  that  ruling.  The  complaint  is  in  the  usual  form,  upon  a 
note  and  mortgage,  seeking  merely  the  sale  of  the  mort- 
gaged premises.  The  suit  was  originally  commenced 
against  Udolpk  JSarter,  the  mortgagor,  and  his  wife,  who  had 
also  executed  the  mortgage.  Pending  the  suit,  Harter  died, 
and  the  wife  married  again.  The  second  husband,  and  the 
heirs  of  Harter  were  then  made  defendants  with  the  wife. 

The  appellees  have  not  thought  proper  to  give  us  the  aid 
of  an  argument  in  their  behalf,  and  we  are  entirely  unable 
to  conceive  of  any  objection  to  the  complaint.  It  is  said 
for  the  appellant  that  the  court  below  was  of  opinion  that 
the  real  estate  of  an  intestate  could  only  be  sold  to  satisfy 
the  mortgage  on  application  of  the  administrator.    We  are 
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not  of  that  opinion,  however,  and  cannot  but  think 
that  the  learned  judge  who  presided  below  must  have  been 
misunderstood. 

The  judgment  is  reversed,  with  costs,  and  the  case  reman- 
ded, with  instructions  to  overrule  the  demurrer. 

J.  E.  McDonaidj  A.  L.  BoachCj  and  C  DoanCy  for  appellant. 


Conger  v.  Parker. 

Pleading.  — Aa  answer  directed  (o  the  whole  cause  of  action,  which  is  a  bar 

to  but  part  thereofi  is  bad,  on  demurrer. 
Mistake. — Pleading. — Where  an  answer  is  pleaded  setting  up  a  mistake 

in  tJie  written  contxact  declared  on,  the  pleading  should  ask  affirmative 

relief,  as  in  a  cross  bill,  that  the  instrument  be  reformed,  &c.,  and  Uiat 

when  so  reformed,  it  be  aUowed  as  a  bar  to  the  action. 

APPEAL  from  the  Fulton  Common  Pleas. 

Frazer,  J. — The  complaint  alleges  a  conveyance  by  a 
deed,  with  the  usual  covenants,  of  a  certain  tract  of  land  by  the 
defendant  to  the  plaintiff;  that  at  the  time  of  the  convey- 
ance there  were  upon  the  land  growing  crops,  to- wit :  wheat 
of  the  value  of  $300 ;  apples  of  the  value  of  $50 ;  clover  of 
the  value  of  $100 ;  and  rails  for  the  use  of  the  farm  and  in 
fences,  all  of  which  the  defendant  took  and  converted  to 
his  own  use.  To  this  the  defendant  answered,  as  a  defense 
to  the  whole  action,  that  by  the  contract  actually  made,  and 
intended  by  the  parties  to  be  embodied  in  the  deed,  the 
wheat  was  reserved  to  the  defendant,  but  by  mistake  of  the 
conveyancer,  the  reservation  thereof  was  omitted,  and  not 
inserted  in  the  deed.  A  demurrer  to  this  answer,  for  the 
want  of  sufficient  facts,  was  overruled,  and  this  presents  the 
only  question  before  us  needing  particular  notice. 

The  answer  was  clearly  bad.  It  professed  to  answer  the 
whole  complaint,  and  yet,  at  best,  it  only  answered  a  part. 


Ik< 
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As  to  the  clover,  apples,  fences  and  rails,  it  was  wholly 
silent  in  everything  that  would  even  tend  io  preclude  a 
recovery  therefor.  But  the  answer  is  bad  for  another  reason . 
When  a  mistake  in  a  deed  or  written  instrument  is  relied 
on,  the  pleading  should  go  further  than  in  this  case 
it  did.  It  should  have  prayed  affirmative  relief;  that  the 
instrument  be  reformed  so  as  to  show  the  contract  intended 
to  have  been  embodied  in  it,  and  that  when  so  reformed  it 
might  be  allowed  as  a  bar  to  the  suit,  or  so  much  thereof  as 
it  would  bar.  This  might  be  done  by  an  answer  in  the 
nature  of  a  cross  bill  in  equity.  It  is  not,  under  the  code, 
necessary  to  bring  an  independent  suit  for  the  purpose,  as 
it  was  formerly,  when  the  original  suit  was  at  law. 

Rigsbee  v.  TreeSy  21  Ind.  227,  is  not  in  conflict  with  our 
present  ruling.  That  was  a  suit  to  correct  a  mistake  in  a 
promissory  note  as  to  the  amount  thereof,  and  for  judgment 
on  the  note  when  so  corrected.  The  court  found  the  mis- 
take as  alleged,  and  without  first  formally  correcting  the 
note,  rendered  a  judgment  for  the  true  amount.  It  was 
merely  held  that  the  formal  omission  was  not  error  available 
to  the  defendant  in  that  case. 

There  was  a  third  paragraph  of  the  answer,  the  demurrer 
to  which  was  also  overruled.  This  paragraph  is  so  utterly 
wordiless  that  the  appellee  says  nothing  in  its  favor,  and 
nothing  can  be  said.  It  doubtless  escaped  the  attention 
both  of  the  counsel  and  of  the  learned  judge  who  tried  the 
cause  below  that  there  was  a  demurrer  to  it. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrers  to  the 
second  and  third  paragraphs  of  the  answer. 

D.  P.  Baldwin^  for  appellant. 

R.  E.  Harmon  and  E.  W.  KimbaUy  for  appellee. 


882  SUPREME  COXJRT  OF  INDIAKA. 

Kyle  and  Another  v.  Frosl 


Ktle  and  Another  r.  Fbost. 

Suit  to  Subject  Lauds, — Eguirr. — The  rale  in  equity  wu  that  relief 
would  not  be  grunied,  onless  it  wm  shown  that  there  was  no  adequate 
relief  at  law,  and  this  role  has  not  been  ohanged  by  the  code. 

Same. — In  a  suit  to  subject  lands  to  the  satisfaction  of  a  judgment,  it  most 
be  shown  that  satisfaction  cannot  be  obtained  by  the  ordinary  process  of 
execution. 

HusBAVD  AND  WiFE. — WiTSf SB8. — A  hosband  cannot  be  required  to  testi^ 
against  the  wife. 

APPEAL  from  the  Jennings  Circuit  Court 
Frazer,  X — The  suit  was  brought  by  the  appellee  to  sub- 
ject to  execution  certain  real  estate  held  by  the  appellant 
Louisa  Kyle,  to  satisfy  a  judgment  held  by  the  plaintiff 
against  James  W.  Kyle,  the  husband  of.  Louisa,  and  Carbon 
Byfidd  and  James  A.  Hambletonj  which  had  been  subse- 
quently revived  against  Kyle  and  Byfidd.  It  appeared  by 
the  complaint  that  an  execution  had  been  issued  upon  the 
judgment,  and  that  it  had  been  returned  by  the  sheriff  with 
a  return  which,  at  most,  can  be  regarded  to  the  effect  that 
no  property  of  Kyle  was  found  subject  to  execution.  There 
was  no  averment  showing  that  either  Byfidd  or  Hdmbleton 
were  insolvent,  nor  any  other  reason  why  the  judgment 
could  not  be  made  out  of  them  by  ordinary  process  of  exe- 
cution, except  that  Byfidd  had  no  property  in  the  county. 
A  demurrer  to  the  complaint  was  overruled*  We  are  com- 
pelled to  decide  the  case  without  any  argument  for  the 

appellee. 

We  suppose  the  suit  would  formerly  have  been  one  in 
equity.  The  bill  would  not  lie  unless  it  appeared  by  its 
allegations  that  there  was  not  at  law  a  plain,  adequate  and 
complete  remedy  by  which  the  judgment  could  be  made. 
Equity  would  not  in  such  cases  entertain  the  suit,  unless  its 
aid  was  shown  to  be  needed,  and  the  code  has  not  changed 
this  rule.  The  complaint  was  therefore  bad,  it  seems  to  us, 
and  the  demurrer  to  it  should  have  been  sustained. 
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The  husband  was,  over  the  wife's  objection,  compelled  to 
testify  against  her.  We  know  not  how  this  can  be  sus- 
tained, consistently  with  our  statute  upon  the  subject. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  sustain  the*  demurrer. 

C.  E.  Walker  and  A.  D.  Basseity  for  appellants. 


Ooodwine  v.  Hsdbick  and  Another. 


29    988 
151     89 


BicoBD. — CLEXIGA&  Ekbob. — An  application  to  oorrect  a  mistake  in  a  record 
should  be  made  npon  motion,  and  not  by  complaint 

Sams. — The  court  held  that  such  an  application  was  correctly  reftised, 
because  the  error  complained  of  did  not  change  the  legal  effect  of  the 
decree.  Fbaexb,  J.,  desired  to  put  the  decision  upon  the  ground  that  parol 
CTidence  alone  would  not  warrant  interference  with  the  record,  after  the 
cause  had  ceased  to  be  in  fieri, 

APPEAL  from  the  Warren Oommon  Pleas. 

Frazsb,  J. — ^This  was  an  application  to  correct  a  clerical 
error  in  a  decree  of  partition  rendered  in  1865.  It  was 
refused.  There  was  a  complaint  and  other  pleadings,  and 
various  questions  are  attempted  to  be  presented,  arising 
upon  them,  but  they  will  not  be  considered.  The  proceed- 
ing must  be  regarded  as  a  mere  motion,  neither  requiring 
nor  justifying  pleadings,  as  in  an  ordinary  cause.  Jenkins 
V.  Long^  28  Ind.  460.  The  record  of  the  partition  suit  was 
in  evidence.  Merely  oral  evidence  was  then  offered  to  show 
what  was  the  decree  actually  pronounced  in  that  cause,  and 
thus  raise  the  presumption  that  there  was  a  clerical  error  in 
its  ent^.  This  evidence  was  rejected,  and  we  are  asked  to 
reverse  the  judgment  upon  that  ground.  I  am  very  clearly 
of  opinion  that  there  was  no  error. 

But  the  majority  of  the  court  prefer  to  affirm  the  judg- 
jnent  exclusively  upon  the  ground  that  the  oonrection  sought 
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would  not}  to  any  extent,  or  for  any  purpose,  have  changed 
the  efiect  of  the  decree.  So,  I  confess,  it  also  appears  to 
me,  but  as  that  question  has  not  been  argued,  I  would  pre- 
fer t<^  rest  the  judgment  of  this  court  altogether  upon  the 
doctrine  that  parol  evidence  alone  will  not  warrant  inter- 
ference with  a  record  after  the  cause  has  ceased  to  be  in  fieri. 

The  judgment  is  affirmed,  with  costs. 

Z.  Bairdy  W.  P.  Rhodes  and  J".  H.  Brown^  for  appellant. 

jB.  F.  Gregory y  J.  Harper^  J.  Parks  and  L.  T.  Miller j  for 
appellees. 


The  Board  op  Commissioners  of  Fulton  County  v.  Onstott. 

BouNTiKS  To  VoLUNTEEBs. — The  board  of  commissioners  of  FMlton  county 
offered  a  bounty  of  $200  to  each  recruit  who  should  enlist  to  fill  the  quota 
of  said  county  A  enlisted  and  caused  himself  to  be  credited  to  Rochester 
township,  but  at  the  time  of  his  enlistment  the  quota  of  that  township 
was  already  filled.  The  Provost  Marshal  of  the  District,  without  the 
knowledge  or  consent  of  A,  caused  him  to  be  credited  to  another  town- 
ship, the  quota  of  which  was  not  full.  Before  A  applied  to  the  auditor 
for  his  bounty,  certificates  of  muster  for  more  men  than  were  required  to 
fill  the  quota  of  the  county  had  been  filed,  but  the  auditor  had  not  issued 
orders  for  as  many  as  the  quota.  Suit  by  A  against  the  county  for  the 
bounty. 

Held,  that  he  was  entitled  to  recoTer. 

ffeldf  also,  that  the  fact  that  the  townships,  and  not  the  counties,  were  the 
districts  to  whidh  the  quotas  were  assigned,  by  the  call  for  troops,  did  not 
affect  tJie  validity  of  the  order. 

APPEAL  from  the  FuUon  Circuit  Court. 

Elliott,  J. — This  was  a  suit  by  On^^o// against  the  board  of 
commissioners  of  FuUon  county,  to  recover  a  bounty  of  two 
hundred  dollars  offered  by  said  board  to  each  accepted  vol- 
unteer to  fill  the  quota  of  FuUon  county,  under  a  call  of  the 
President  of  the  United  StaJUs.  Issues  were  formed  and 
tried  by  the  court,  resulting  in  a  finding  and  judgment  for 
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the  plaintiff.  There  was  a  special  finding  of  the  facts. 
The  commissioners  appeal,  and  the  only  question  presented 
liere  is,  do  the  facts  of  the  case,  as  found  by  the  court,  sus- 
tain the  finding  and  judgment  for  the  plaintiff?  The 
facts  so  found  are  iu  substance  as  follows : 

On  the  18th  of  February^  1864,  said  board  of  commission- 
ers passed  and  duly  entered  upon  their  records  the  follow- 
ing order,  viz:, "  Ordered  by  the  board,  that  the  sum  of  two 
hundred  dollars  bo  paid  to  each  accepted  volunteer  who 
may  enlist  to  aid  in  filling  the  quota  of  Fulton  county, 
under  the  recent  call  of  the  President  of  the  United  States ; 
and  that  upon  presentation  of  a  certificate  to  the  auditor  of 
said  Fulton  county,  from  the  mustering  officer,  that  he  has 
been  mustered  into  the  service  of  the  United  States^  and 
credited  to  said  Fulton  county  as  a  part  of  her  quota  under 
said  call,  then  the  auditor  is  directed  to  issue  an  order  on 
the  county  treasurer  for  the  sum  of  two  hundred  dollars  to 
said  accepted  volunteer.*' 

And  on  the  12th  of  Marchj  1864,  said  board  of  commis- 
sioners also  passed  and  duly  entered  on  their  records  the 
following  order:  "Ordered  by  the  board,  that  the  auditor 
issue  orders  to  fourteen  more  men  for  Joseph  Barbefs  com- 
pany ;  also  for  five  certificates  now  on  file,  and  for  eight  or 
nine  men  for  company  E,  enlisted  by  JSoober,  of  Wayne 
township,  and  then  to  issue  no  more  orders  until  further 
orders  from  the  board." 

At  the  date  of  the  first  order,  February  18th,  1864,  the 
quota  of  Fulton  county  under  said  call  of  the  President  was 
in  all  two  hundred  and  thirty-three  men,  but  under  the 
regulations  of  the  War  Department,  each  township  was  a 
military  sub-district,  and  at  the  date  of  said  first  order  the 
quota  of  Bochester  township  iu  said  county,  under  said  call, 
was  fifty-nine  men.  Onstott  lived  in  Miami  county  with  his 
parents^  and  heard  of  said  order,  by  rumor,  but  had  never 
seen  it,  or  a  cOpy  of  it,  and  did  not  learn  its  exact 
terms.  On  the  5th  day  of  Marchy  1864,  with  a  view  to 
YoL.  XXIX.— 25 
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obtain  the  bounty  of  one  hundred  dollars  offered  bj  the 
Uniled  States^  and  the  bounty  of  two  hundred  dollars  so 
offered  by  the  commissioners  of  Fulton  county,  OnstoU  voU 
unteered  under  said  call  to  serve  in  the  eleventh  regiment 
of  Indiana  volunteers,  and  caused  himself  to  be  credited  to 
said  Boehester  township,  in  said  county  of  FuUon,  and  was  duly 
mustered  into  service.  At  the  time  he  was  so  mustered  in, 
sixty-five  others  had  volunteered  and  been  Clustered  into 
the  service  under  said  call  and  credited  to  said  Boehester 
township,  which  more  than  filled  the  quota  of  said  town- 
ship. On  or  about  the  1st  of  Mayj  1866,  and  not  before, 
OnstoU  presented  to  the  auditor  of  said  county  the  certifi- 
cate of  his  having  been  so  mustered  into  the  service  and 
credited  to  said  township,  and  demanded  that  the  order  for 
two  hundred  dollars  be  issued  to  him,  under  said  first  order 
of  said  commissioners,  which  was  refused. 

Kline  G.  Shryoek^  who  was  then  the  Provost  Marshal  of 
the  ninth  congressional  district  of  Indiana^  of  which  FuUon 
county  formed  a  part,  without  the  request  or  knowledge  of 
said  Onstottj  caused  him  to  be  credited  to  another  township 
than  Boehester  J  in  said  county,  which  at  that  time  was 
deficient  in  its  number  of  volunteers  under  said  caU,  which 
act  of  said  Shryoek  was  approved  and  confirmed  by  his 
superior  officers,  and  said  OnstoU  thereafter  served  out  his . 
full  term  as  one  of  the  volunteers  from  Fvdton  county  for  the 
township  to  which  he  was  so  assigned,  and  thus  the  enlist- 
ment of  said  OnstoU  did,  in  fact,  contribute  to  fill  the  quota 
of  said  county,  as  the  same  was  made  up  of  the  aggregate 
of  the  several  quotas  of  the  townships  therein. 

Mustering  in  certificates  of  volunteers  under  said  call,  for 
more  than  two  hundred  and  thirty-three  men,  who  had  been 
credited  to  the  various  townships  in  said  county,  had  been 
presented  to  the  auditor  of  said  county,  and  orders  for  the 
bounty  of  two  hundred  dollars  each  demanded  thereon, 
before  the  time  of  the  presentation  and  demand  on  behalf 
of  Ondott.  There  were  two  hundred  and  thirty-six  persons 
enlisted  and  mustered  into  the  service  to  fill  the  quota  of 
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Fultan  county  under  said  call,  being  three  more  than  the 
quota,  required,  of  which  number  Onstott  was  the  142d,  in 
their  consecutive  order  of  enlistment.  But  the  auditor  has 
not  issued  orders  for  bounties  under  siud  call  to  two  hundred 
and  thirty-three  men,  the  number  required  to  fill  the  quota 
of  the  county. 

We  think  the  facts  fully  sustain  the  finding  and  judg- 
ment of  the  Circuit  Court  The  principal  question  urged  by 
the  appellant's  counsel  is  based  on  the  assumption  that 
under  the  act  of  Congress,  under  which  the  call  for  troops 
was  made  by  the  President,  counties  were  not  required  to 
furnish  troops,  and  hence  FuUon  county  had  no  quota  to 
fill,  and  the  order  of  the  county  board  therefore  imposed  no 
legal  obligation  on  the  county.  It  is  true  that  under  the  act 
of  Congress  each  congressional  district  constituted  a  mill- 
taiy  district  The  several  townehipa  were  Bub^listricts,  and 
the  number  of  men  required  was  apportioned  among  them,  by 
which  a  ^ven  quota  was  required  of  each.  But  these  town- 
ships are  but  subdivisions  of  the  counties,  and  their  corpo- 
rate powers  are  confined  to  very  narrow  limits ;  they  could 
not  levy  taxes  and  raise  funds  for  such  purposes.  The 
whole  people  were  alike  interested  in  the  cause  that  rendered 
the  call  for  troops  necessary.  The  necessities  of  the  pubhc 
service  were  pressingly  urgent^  and  required  the  utmost 
promptness  in  bringing  into  service  the  required  number  of 
troops.  These  facts  induced  the  county  authorities  to 
assume  the  responsibility  of  aiding  tlieir  several  townships 
in  filling  their  quotas,  which,in  the  aggregate,  were  regarded 
as  the  quota  of  the  county,  and  provided  for  as  stich. 
These  orders  and  appropriations  were  not  authorized,  in 
their  inception,  by  the  laws  then  existing,  but  they  were 
legalized  and  made  valid  by  the  act  of  March  8d,  1865,  and 
the  validity  of  that  act  must  be  regarded  as  settled  by 
repeated  decinons  of  this  court.  See  l^ng  v.  CoursCj  25 
Ind.  202,  and  the  cases  there  cited 

Here,  the  ^finding  of  the  court  shows  that  OnstoU  com- 
plied substantially  with  every  requirement  of  the  order. 
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He  was  credited  to  a  township  whose  quota  was  not  then 
filled,  and  the  county  had  the  full  benefit  of  his  enlistment^ 
and  the  law  as  well  as  good  faith  require  that  he  should  be  paid. 

The  judgment  is  affirmed,  with  10  percent  damages,  and 
costs. 

JD.  D.  Pratty  for  appellant. 

S.  E.  Perkins f  L,  Jordan  and  S.  JE.  Perkins j  jr. y  for  appellee. 


Vanness  v.  Bradley  and  Another. 

Bill  or  Exceptions — Tims  of  Filikq. — Where  time  is  gWen  beyond  the 
term  to  file  a  biU  of  exceptions,  it  most  be  signed  within  the  time  limited, 
unless  the  signing  is  preyented  by  the  death  or  absence  of  the  judge. 

Same. — Where  the  time  giveii  for  the  signing  of  the  biU  has  expired,  the 
power  of  the  judge  over  the  record  is  i^t  an  end. 

APPEAL  from  the  Jennings  Common  Pleas. 

Elliott,  J. — The  only  errors  assigned  in  the  case  relate 
to  certain  rulings  of  the  court  during  the  progress  of  the 
trial,  which  are  stated  in  a  bill  of  exceptions,  which  the 
appellees  contend  is  not  properly  in  the  record,  becaose  it 
was  not  signed  by  the  judge  witiiin  the  time  Umited  by  the 
court.  It  appears  l^  the  record  that  after  verdict  the 
appellee  moved  the  court  for  a  new  trial,  for  reasons  filed  in 
writing.  The  motion  was  overruled,  and  judgment  ren- 
dered on  the  verdict,  and  the  court  gave  the  appellant  sixty 
days  wherein  to  prepare  and  present  his  bill  of  exceptions. 
A  few  days  before  the  expiration  of  the  time  limited,  one  of 
'  the  appellant's  attorneys  presented  to  the  judge  at  cham- 
bers a  bill  of  exceptions  for  his  signature,  which,  on  exami- 
nation, was  found  by  the  judge  to  be  incorrect  and  defect- 
ive, of  which  fact  he  notified  the  appellant's  counsel,  and 
informed  them  that  he  would  give  them  a  true  bill  of 
exceptions.     The  judge  thereupon  proceeded  to  prepare 
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a  proper  bill,  and  while  he  was  so  engaged  the  appellant's 
attorneys  came  to  him  and  said  that  he  need  not  do  any- 
thing further  about  the  matter;  that  they  had  concluded 
to  withdraw  from  his  hands  the  bill  of  exceptions  pre- 
pared by  them,  and  would  file  it  with  the  clerk,  as  it  then 
was,  without  his  signature ;  and  upon  being  again  told  by 
the  judge  that  he  was  willing  to  sign  a  true  bill  of  excep- 
tions, but  could  not  sign  that  presented  by  them  unless  he 
was  permitted  to  correct  it,  they  said  they  were  not  willing 
to  have  it  changed,  and  thereupon  withdrew  it.  At  the 
next  term  of  the  court,  and  long  after  the  time  limited 
therefor  had  expired,  the  appellants  asked  the  judge  to  sign 
a  proper  bill  of  exceptions  in  said  cause,  whereupon  the 
bill  copied  into  the  record  was  signed,  to  which  the  appel- 
lees objected  and  excepted. 

The  code  provides  that  **  the  party  objecting  to  the  decis- 
ion must  except  at  the  time  the  decision  is  made,  but  time 
may  be  given  to  reduce  the  exception  to  writing,  but  not 
beyond  the  term,  unless  by  special  leave  of  the  court." 
Sec.  843.  Here,  by  "  special  leave  of  the  court,"  the  apel- 
lant  had  sixty  days,  a  period  extending  beyond  the  term  of 
the  court  at  which  the  judgment  was  rendered,  within 
which  to  reduce  the  exception  to  writing,  and  present  it  to 
the  judge  for  his  signature.  If  the  exception  be  not  pre- 
sented within  the  time  limited  therefor,  the  party  not  being 
prevented  therefrom  by  the  death  or  absence  of  the  judge, 
it  is  too  late  to  present  it  afterwards.  Ordinarily,  the  power 
of  the  court  over  the  record  terminates  at  the  expiration  of 
the  term  at  which  final  judgment  is  rendered,  but  the  stat- 
ute referred  to  permits  the  judge  to  extend  the  time  for 
preparing  and  reducing  exceptions  to  writing  beyond  the 
term,  by  special  leave,  and  when  the  period  of  such  leave 
has  expired,  the  power  of  the  judge  over  the  record  is  ter- 
minated. Any  other  construction  of  the  statute  would 
open  a  wide  door  to  abuse. 

In  this  case,  the  appellant's  counsel  attempted  to  reduce 
their  exception  to  writing  within  the  time  limited,  but  the 
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jadge  refused  to  allow  and  sigu  it,  because  it  was  not  true, 
and  when  the  judge  offered  to  correct  it  and  then  sign  it, 
they  refused  to  permit  him  to  do  so,  and  withdrew  it,  and 
permitted  the. time  limited  to  expire  without  again  present- 
ing it  for  allowance  and  signature.  This  was  a  waiver  of 
the  right,  and  it  was  too  late  to  present  it  at  the  next  suc- 
ceedmg  term  of  the  court. 

The  exception  not  being  properly  in  the  record,  we  can- 
not notice  it,  and  without  it  no  question  is  presented  by  the 
record  for  our  consideration.  The  judgment  must  there- 
fore  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

H.  W.  Harrington,  for  appellant. 

C  -B.  Walker,  for  appellees. 


Mark  and  Another  v.  The  -^tna  iNsmiANCB  Compant. 

iKBiTBAircE. — Policy  Cokbtbuxb. — An  open  or  running  policj  of  insoranoe 
contained  a  stipulation  that  it  should  not  cover  a  loss  "  aocmed  at  the 
time  of  the  entry,  or  indorsement,  caused  by  any  gale,  disaster  by  explo- 
sion, fire,  or  otherwise,  which  occurrence  might  be  known  to  the  applloanf| 
the  public,  or  the  company,  at  the  time  of  such  application  being  made, 
whether  such  property  was  known  to  be  inyolved  thereby  or  not,  without 
such  contingency  is  expressly  proyided  for,  in  writing,  on  the  policy.*' 
At  the  time  of  the  Indorsement  of  a  risk  upon  certain  property  shipped 
from  Fvofutrille  to  New  OrleatUy  it  was  known  to  the  insured  and  the 
company  that  a  certain  steam  boat  had  been  lost  by  explosion,  but  it  waa 
not  known  to  either  that  the  property  insured  had  been  shipped  upon 
that  boat,  nor  was  that  contingency  provided  for  in  the  policy.      .   . 

Held,  that  the  loss  was  not  covered  by  the  policy. 

APPEAL  from  the  Vanderburgh  Circuit  Court. 

Elliott,  J. — Mark  and  Warren,  the  appellants,  sued  the 
^na  Insurance  Company,  of  Hartford,  Connecticut,  on  a  pol- 
icy of  insurance.    The  complaint  contains  two  paragraphs. 
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to  each  of  which  the  defendant  filed  a  separate  answer. 
The  court  overruled  a  demurrer  to  the  second  paragraph 
of  the  answer  to  each  paragraph  of  the  complaint;  and  the 
plaintifis  declining  to  either  amend  the  complaint  or  reply 
to  the  answer,  final  judgment  was  rendered  for  the  defend- 
ants. It  is  urged  here  that  the  court  erred  in  overruling 
the  demurrer  to  the  second  paragraph  of  the  answer  to  the 
eecond  paragraph  of  the  complaint.  This  is  the  only  error 
assigned. 

The  policy  sued  on  is  dated  March  9th,  1865,  and  is  an 
open  or  ^^  running  policy,''  and  contains  the  stipulation  that 
said  insurance  company  ^^  do  cause  to  be  insured  Mark  ^ 
WarreUy  of  EvansviUcy  Indiana^  for  account  of  whom  it 
may  concern,  in  such  sums,  and  upon  property  shipped 
from  ports  or  places  by  such  conveyances  as  will  appear 
more  particularly  by  indorsement  in  the  book  attached 
hereto,  and  signed  by  J",  W.  VeocseUy  Agent." 

On  the  25th  of  January,  1866,  the  plaintiffs  delivered  to 
the  Adams  Express  Company  $1,505  in  gold  and  $80  in  cur- 
rency, at  EvansviUcy  Indiana,  directed  to  P.  6?.-  (yiteiUey, 
New  Orleans,  Louisiana.  On  the  6th  of  February,  1866,  the 
plaintiffs  caused  an  entry  of  this  shipment  to  be  made  in  the 
book  attached  to  the  policy  of  insurance,  and  signed  by 
J.  W.  Vcxsen,  agent,  in  which  entry  the  "greenback" 
value  of  the  gold  and  currency  is  stated  at  $2,787 ;  that  it 
was  shipped  by  the  Adams  Express  Company,  via  the  Ohio 
and  Mississippi  rivers,  the  name  of  the  vessel  being  unknown. 

The  second  paragraph  of  the  complaint,  after  stating  the 
issuing  of  the  policy  to  the  appellants,  and  the  delivery  of 
the  things  insured  to  the  express  company  for  transmission, 
and  the  indorsement  of  that  fact  by  the  proper  agent  of  the 
appellee,  avers  that  the  gold  and  currency  insured  were 
placed  by  the  express  company  on  board  the  steamboat  TT. 
M.  Carter ;  and  that  while  the  boat  was  on  her  way  to  New 
Orleans,  upon  the  Mississippi  river,  having  on  board  said 
gold  and  currency,  of  which  the  appellants  were  the  own- 
ers, the  boat  accidentally  blew  up  and  sank,  and  that 


892  SXTPEEME  COURT  OF  INDIANA. 

Mark  and  Another  v.  The  JEtna  Inraranoe  Company. 

the  things  so  insured  were  lost  to  the  appellants;  by  reason 
of  the  perils  insured  against,  and  that  they  thereby  suffered 
loss  and  damage  to  $2,708,  concluding  with  an  averment 
that  the  appellants  had  complied  with  and  performed  all  the 
stipulations  of  the  policy,  on  their  part  to  be  performed, 
except  such  as  were  waived  by  the  appellee.  The  answer 
to  the  paragraph  is  substantially  this :  That  it  was  agreed 
in  the  policy  that  it  did  not  cover  a  loss  or  damage  ^  accrued 
at  the  time  of  the  entry,  or  indorsement,  caused  by  any 
gale,  disaster  by  explosion,  fire,  or  otherwise,  which  occur- 
rence might  be  known  to  the  applicant,  the  public  or  the 
company,  at  the  time  of  such  application  being  made, 
whether  such  property  was  known  to  be  involved  thereby 
or  not,  without  such  contingency  is  expressly  provided  for, 
in  writing,  on  this  policy/'  And  it  is  then  averred  that  the 
boat  had  exploded  her  boilers,  and  had  sunk  in  the  river 
several  days  previous  to  the  application  of  the  appellants 
for  the  insurance,  and  that  at  the  time  of  the  application, 
to-wit.,  the  6th  day  of  Fdmiary^  1866,  the  explosion  and 
sinking  of  the  boat  were  well  known  to  the  appellants,  to 
the  public,  and  to  the  appellee,  and  that  no  such  con- 
tingency was  provided  for  in  writing  upon  said  policy,  and 
that  by  reason  thereof  said  policy,  so  far  as  the  gold  and 
bank  notes  were  concerned,  was  null  and  void. 

It  is  argued  on  behalf  of  the  appellants,  ^Hhat  as  nei- 
ther they  nor  the  appellees  knew,  or  had  been  informed 
in  any  way  that  the  express  company  had  shipped  the 
money  by  the  boat  W.  B.  Carter^  the  fact  that  the  Carter 
had  exploded  and  sunk,  however  notorious  it  might  have 
been  to  the  parties  and  the  public  at  the  time  of  the  appli- 
cation for  insurance,  was  not  such  knowledge  as  should 
entitle  the  appellee  to  the  exemption  claimed.  In  other 
words,  that  occurrence,  though  known,  did  not  bring  the 
appellants  within  the  spirit,  and  meaning  of  the  excepted 
risks  enumerated  in  the  agreement;  and  if  this  be  true, 
no  such  special  indorsement  as  the  clause  on  that  subject 
requires  was  necessary  to  a  recovery  in  the  action,  and 
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the  demurrer  to  the  second  paragraph  of  the  answer  should 
therefore  have  been  sustained. 

In  support  of  this  position,  it  is  argued  that  as  the  risk 
was  not  taken,  or  sought  to  be  taken,  on  money  being  car- 
ried, in  particular,  upon  the  W.  jB.  Carter j  but  upon  some 
vessel,  the  name  of  which  was  unknown,  and  being 
unknown,  the  name  was  therefore  expressly  waived,  at  the 
inception  of  the  risk,  and  the  name  being  so  waived,  the 
loss  is  not  within  the  exception  provided  for  in  the  policy, 
and  hence  that  the  loss  of  the  Carter  a  few  days  previous, 
and  a  knowledge  of  such  loss,  does  not  afiect  the  right  of 
the  appellants  to  recover. 

Do  the  facts  alleged  in  the  answer  bring  the^ase  within 
the  exception  xjontained  in  the  policy  ?  It  is  averred  in  the 
answer,  and  admitted  by  the  demurrer,  that  the  Carter  had 
exploded  her  boiler  and  sunk  in  the  river  several  days  pre- 
vious to  the  time  of  the  entry  of  the  risk,  and  that  at 
the  time  of  the  entry,  February  6th,  1866,  the  explosion 
and  sinking  of  the  boat  were  well  known  to  the  appel- 
lants, to  the  public,  and  to  the  appellee.  The  language 
of  the  exception  is,  that  the  policy  does  not  cover  a  loss  or 
damage  ^'  accrued  at  the  time  of  the  entry  or  indorsement, 
caused  by  any  gale,  disaster  by  explosion,  lire,  or  otherwise, 
which  occurrence  might  be  known  to  the  applicant,  the 
public,  or  the  company,  at  the  time  of  such  application 
being  made,  whether  such  property  was  known  to  be 
involved  thereby  or  not,  without  such  contingency  is 
expressly  provided  for  in  writing  on  this  policy.*'  Here, 
the  loss  occurred  by  the  explosion  and  sinking  of  the 
Carter,  on  which  the  money  was  being  carried,  which 
occurrence  was  known  to  the  appellants  before  the  applica- 
tion for  the  insurance  was  made,  but  they  did  not  then 
know  that  the  loss  of  the  money  was  involved  thereby, 
because  they  were  not  aware  at  that  time  of  the  fact  that  it 
had  been  forwarded  by  the  express  company  to  New  Orleans 
by  that  boat,  yet  they  knew  that  it  had  been  forwarded  by 
some  vessel  running  on  the  Ohio  and  Mississippi  rivers,  and 
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therefore  that  it  might  have  been,  as  in  fact  it  was,  by  the 
Carter.  The  facts  alleged  seem  to  bring  the  case  within  the 
very  letter  and  spirit  of  the  exception*  The  object  of  the 
exertion  evidently  was  to  guard  against  frauds  in  such 
cases,  by  excepting  from  the  operation  of  the  policy  all 
losses  which  actnally  occurred  before  the  date  of  the  appli- 
cation, where  the  gale,  explosion,  or  other  event  causing 
such  loss  might  have  been  known  to  the  parties  or  public 
at  the  time  of  the  application,  and  that,  too,  although  it 
might  not  be  known  at  the  time  that  such  event  involved 
the  loss  or  injury  of  the  property  insured,  and  such  is  this 
case.  It  was  held  in  Qrard  v.  The  Lexington  ^.  Insurance 
Co.j  5  Ind.  28,  that  exceptions  are  to  be  strictly  construed 
against  underwriters.  Conceding  the  justice  of  this  rule, 
still  a  strict  construction  cannot  deny  to  the  language  of  the 
exception  the  meaning  which  the  words  used  plainly  and 
clearly  import  Indeed,  it  is  the  purpose  of  strict  consta-uc- 
tion  to  confine  the  meaniijg  to  the  plain  and  direct  import 
of  the  language  used.  Applying  this  rule  to  the  exception 
under  consideration,  and  yet  we  think  the  facts  aUeged  in 
the  answer  bring  the  case  clearly  within  it,  and  constitute  a 
good  bar  to  the  action.  The  demurrer  to  the  answer  was 
properly  overruled,  and  the  judgment  must  therefore  be 
affirmed. 

The  judgment  is  affirmed,  with  costs. 

J.  Morrisorij  for  appellants. 

A.  O.  Porter  J  B.  Harrison  and  W.  P.  Fishback^  for  appellee. 


ScHUSLER  V.  The  State. 

MuBDER. — CiRCVXSTAKTiAL  Etidkhcx. — ^To  Bostaiii  a  eonYiotion  for  marder 
upon  oironmstaniial  eTidence,  the  facts  proTed  must  be  siuoeptible  of  ex- 
planation npon  no  reasonable  hjpothesis  oonsistent  with  the  innooenee 
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of  the  McuBod.    It  is  not  enough  that  the  mystery  of  the  crime  cannot  bo 
solved  from  the  evidence,  except  upon  the  supposition  of  the  defendant's 
guilt. 
8axk. — ^Thc  evidence,  which  is  reviewed  by  the  court,  was  held  not  to  justify 
a  verdict  of  guilty. 

APPEAL  from  the  Warrick  Circuit  Court. 

Rat,  J. — This  was  an  indictment  for  murder  in  the  first 
degree.  The  appellant  was  convicted  and  sentenced  to 
imprisonment  for  life.  It  is  claimed  that  the  evidence,  as 
contained  in  the  bill  of  exceptions,  does  not  sustain  the 
finding  of  the  jury.  That  the  deceased,  one  John  Dredericky 
came  to  his  death  by  violence  is  conclusively  shown ;  that 
the  death  was  caused  by  the  appellant  is  attempted  to  be 
established  by  circumstantial  evidence.  To  sustain  such  a 
conviction,  the  facts  proved  must  be  susceptible  of  expla- 
nation upon  no  reasonable  hypothesis  consistent  with 
the  innocence  of  the  person  charged.  Although  the 
mysterious  crime  cannot  be  solved  from  the  evidence, 
except  upon  the  supposition  of  the  defendant's  guUt,  still  a 
conviction  cannot  follow.  The  life  or  Uberty  of  a  person  can- 
not be  legaly  sacrificed  on  the  ground  that  only  by  regard- 
ing him  as  guilty  an  explanation  is  afibrded  of  the  perpe- 
tration of  a  proved  ofiense.  The  circumstances  surround- 
ing the  person  charged  must  point  beyond  any  other  rea- 
sonable solution  to*  his  guilt. 

The  evidence,  as  stated  in  the  record,  is  that  Frederick 
was  left  in  his  grocery  store,  at  about  ten  o'clock  at  night, 
by  three  persons,  who  testified  as  witnesses  on  the  trial ; 
that  they  went  west  from  his  store,  and  had  proceeded 
some  eighty  or  ninety  yards  when  they  heard  a  cry  of  mur- 
der, and  returning  instantly,  found  Frederick  lying  on  the 
pavement  in  front  of  his  stor^,  insensible  from  the  effect 
of  a  blow  on  the  back  part  of  his  head,  which  had  crushed 
his  skull.  Frederick  seemed  to  have  been  in  the  act  of 
closing  his  grocery  when  he  was  struck.  A  stick,  ^vith 
w:bich  the  wound  appeared  to  have  been  inflicted,  was  found 
near  the  body.    From  the  effect  of  the  blow  Frederick  died 
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during  the  week,  having  remained  insensible  during  that 
time.  Some  seventy  to  seventy-five  feet  east  of  the  store 
an  alley  ran  to  the  river  bank,  and  on  this  river  bank  the 
defendant  resided.  In  this  alley  were  found  the  fresh 
marks  of  footsteps,  about  three  feet  apart,  which  were 
identified  as  having  been  made  by  the  boots  worn  by  the 
defendant.  There  were  also  marks  of  other  footsteps,  and 
the  alley  was  a  conmion  highway  to  the  river,  and  was  of 
sufficient  width  for  wagons  to  travel  through.  It  was  also 
in  evidence  that  the  defendant  had,  from  some  cause  not 
explained,  cherished  ill  will  towards  the  deceased,  and  up 
to  a  period  of  one  or  two  months  before  the  killing  occurred^ 
had  made  threats  that  he  would  injure  him;  that  the  morn- 
ing after  the  assault,  on  being  informed  of  its  occurrence, 
the  defendant  remarked,  "  From  what  you  told  me,  Frede- 
ricKs  life  license  and  revenue  license  went  out  about  the 
same  time,"  stating  that  Adams  had  told  him  the  revenue 
license  had  expired.  It  was  Attempted  to  be  shown  that 
Adams  had  so  stated  during  the  conversation  in  the  grocery 
the  evening  before,  and,  by  such  proof,  to  create  the  infer- 
ence that  the  defendant  had  been  concealed  near  the  prem- 
ises and  had  overheard  the  conversation.  But  Adams  tes- 
tified that  the  license  did  not  expire  for  some  nine  months, 
and  that  it  had  been  issued  by  him  to  the  defendant,  and 
that  he  heard  no  conversation  on  the  subject  at  the  grocery. 
Another  witness  stated  that  three  or  four  days  after  Frede- 
rick was  killed,  the  defendant  came  into  a  shop  where  he 
was,  and  the  witness  remarked,  "  There  is  the  man  who 
knocked  Frederick  in  the  head,  to  which  the  defendant 
answered,  "A  man  told  me  I  ought  to  have  hit  him  .one 
lick  more."  This  was  certdnly  a  singular  response,  if  made 
by  a  man  guilty  of  the  crime,  and  feeling  himself  thus  pub- 
licly charged  with  its  commission. 

On  the  part  of  the  defendant,  it  was  in  proof  that  he  had 
frequently  been  with  the  deceased  in  his  grocery,  and  the 
day  before  the  assault,  had,  in  company  with  another  per- 
son, made  purchases  there.    On  the  night  in  question,  the 
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defendant  had  been  at  a  meeting,  and  had  gone  from  there 
to  a  barber  shop  and  been  ehaved,  and  had  reached  his 
boarding  house  at  nine  o'clock.  He  was  heard  to  enter  the 
house  at  that  hour  by  his  landlord,  who  spoke  to  him,  and 
who  did  not  hear  him  leave  the  house  again.  A  lady  was 
at  the  window  of  the  house  opposite  and  saw  the  defend* 
ant  enter  the  door,  and  did  not  see  him  come  out,  although 
she  remained  at  the  window  until  a  quarter  before  ten 
o'clock.  What  distance  it  is  from  the  boarding  house  of 
the  defendant  to  the  gij>cery,  we  are  not  informed,  and  it 
does  not  appear  from  the  evidence  in  the  record,  therefore, 
that  it  would  have  been  even  possible  for  the  defendant  to 
have  committed  the  crime.  We  are  also  led  to  believe,  from 
the  testimony,  that  the  alley  through  which  the  defendant 
passed,  and  where  the  marks  of  his  footsteps  were-  founds 
was  upon  his  direct  eourse  for  his  home,  and  therefore  na 
presumption  eould  be  drawn  against  him  from  that  fact,  as 
it  was  perfectly  consistent  with  his  innocence.  Indeed  tha 
evidence  so  entirely  fails  to  produce  a  reasonable  certainty 
of  the,defendant's  guilt,  and  appears  in  the  bill  of  excep- 
tions to  have  been  taken  down  in  so  meagre  a  manner,  that 
we  are  forced  to  conclude  that  we  have  not  the  full  evi- 
dence  given  upon  1^^  trial.  Inasmuch,  however,  as<  the 
bill  of  exceptions  does  not,  upon  its  face,  furnish  absolute 
evidence  of  any  express  omissions  of  testimony,  and  as  the 
certificate  of  its  correctness  is  in  the  required  form,  we  have 
felt  it  our  duty  to  examine  it  carefully.  The  result  of  such 
examination  is,  that  no  sufficient  evidence  is  before  us  to 
sustain  the  conviction. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial,  the  defendant  to  be  returned  to  the  jail  of  War* 
nek  county,  &c. 

B.  Jlynes,  for  appellant. 

J).  E.  WiUiamson^  Attorney  General,  for  the  State. 
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Albauoh  and  Another  v.  James. 

pBAcncB. — BiiA  or  Ezceptiohs. — ^The  oouri  haying  giTen  aixty  days  time 

to  prepare  a  bill  of  exceptions,  it  was  prepared  and  signed  within  the 

time,  but  was  not  filed  until  afterwards. 
Heldy  that  it  was  a  part  of  the  record  and  could  not  be  stricken  out  on 

motion. 
Husband  and  Wirs. — Evidenob. — A  husband  and  wife  jointly  sued  are 

each  competent  to  testify  in  their  own  behalf,  but  not  for  or  against  each 

other. 

e 

APPEAL  from  the  Muntington  Common  Pleas. 

Greqort,  C.  J. — ^The  appellee  moves  to  strike  out  the 
bill  of  exceptions,  because  it  was  not  filed  within  the  sixty- 
days  allowed  by  the  court  Final  judgment  was  rendered 
on  the  21st  of  June,  1867,  at  which  time  this  entry  appears: 
*^  and  the  defendants  are  given  sixty  days  to  prepare  their 
several  bills  of  exceptions."  The  bill  of  exceptions  was 
signed  by  the  judge  on  the  17th  of  Augustj  1867,  but  not 
filed  by.  the  clerk  until  the  6th  of  Sq>iember  following. 

The  code  provides  that  ^^the  party  objecting  to  the  deci- 
sion must  except  at  the  time  the  decision  is  made;  but 
time  may  be  ^ven  to  reduce  the  exception  to  writing,  but 
not  beyond  the  term,  unless  by  special  leave  of  the  court,'* 
2Gt.&  H.,  §  843,  p.  209.  The  bill  of  exceptions  was  pre- 
pared and  signed  by  the  judge  within  the  time  allowed  by 
the  order,  and  was  strictly  within  its  terms*  That  it  was 
not  filed  with  the  clerk  until  after  the  lapse  of  the  time 
allowed  for  its  preparation  cannot  avail  the  appellee  in  his 
motion  to  strike  it  out. 

This  was  a  suit  by  James  against  the  appellants,  husband 
and  wife,  for  the  abduction  of  the  wife  of  the  plaintiff. 
Each  of  the  defendants  was  offered  as  a  witness  in  his  and 
her  own  behalf.  The  husband  was  allowed  to  testify  that  he 
had  nothing  to  do  with  the  abduction,  but  was  not  allowed  to 
state  the  circumstances  under  which  the  plaintiff's  wife  left 
him.  The  wife  was  excluded.  This  action  of  the  court 
was  one  of  the  causes  assigned,  for  a  new  trial 
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The  defendants  had  each  the  right  to  testify  in  their  own 
hehalf.  Because  the  testimony  of  the  hushand  might  ben- 
efit the  wife^  and  that  of  the  wife  might  benefit  the  hus- 
band, is  no  reason  for  excluding  the  evidence.  It  would, 
however,  be  the  duty  of  the  court,  by  instructions,  if  asked, 
to  limit  the  effect  of  the  testimony  to  the  case  of  the  party 
testifying.  When  a  party  is  sued,  he  or  she  has  the  right 
to  testify  in  his  or  her  own  behalf;  and  a  plaintiff  cannot 
deprive  a  defendant  of  this  right  by  joining  husband  and 
wife  in  the  same  suit.  A  husband  could  not  call  a  wife  to 
testify  for  him,  nor  could  a  plsdntifif  call  her  to  testify 
against  her  husband,  but  a  husband  and  wife  jointly  sued 
may  each  testify  in  their  own  behalf.  The  court  below  erred 
in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial,  and  for  further 
proceedings. 

J.  R.  Slack  and  W.  C.  Kochery  for  appellants. 

J.  JS.  Coffirothy  for  appellee. 


Lows  and  Another  v.  Huohes. 

HxTBBAJTD  ASD  Wi7i. — Etidxxcx. — Where  husband  and  wife  are  jointlj 
sued  for  the  recoTery  of  personal  property,  each  is  competent  to  testify 
in  his  or  her  own  behalf. 

APPEAL  from  the  Porter  Common  Pleas. 

Gbbqobt,  C.  J. — Hughes  brought  an  action  against  Lowe 
and  wife  for  the  recovery  of  personal  property.  Trial  by 
jury ;  verdict  for  the  plaintifi';  motion  for  a  new  trial  over- 
ruled.   The  evidence  is  a  part  of  the  record. 

On  the  trial,  at  the  proper  time,  Lowe  offered  himself  as 
a  witness  in  his  own  behalf  only,  to  prove  that  the  hogs 
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(the  property  in  controversy)  had  never  been  in  his  possess- 
ion  or  under  his  control;  that  he  had  never  claimed  any 
right,  title  or  interest  in  or  to  them ;  that  the  hogs  were  the 
property  of  Mrs.  Lowe.  The  wife  offered  herself  as  a  wit- 
ness in  ^er  own  behalf  only,  to  prove  that  she  was  the 
owner,  in  her  own  right,  of  the  hogs;  that  they  were  de- 
tained by  her  as  her  own  separate  property;  that  na  de- 
mand had  ever  been  made  on  her  for  the  possession  of 
them ;  that  she  purchased  them  of  one  George  BrowTiy  and 
took  care  of  and  fed  them  all  summer;  that  she  knew  them 
well,  and  knew  their  relative  sizes,  and  that  they  were  con- 
fined in  a  pen  on  her  own  individual  premises. 

The  offered  evidence  was  rejected  by  the  court,  and  this 
was  one  of  the  causes  assigned  for  a  new  trial.  The  evi- 
dence ought  to  have  been  admitted.  Albaugh  d  al.  v.  James^ 
ante,  p.  898.  The  court  below  erred  in  overruling  the  mo- 
tion for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  grant  a  new  trial,  and  for 
further  proceedings. 

T.  J.  Merrifield  and  W.  H.  Calkins,  for  appellants. 

S.  I.  Anthony,  F.  Church,  8.  E.  Perkins,  L.  Jordan  and 

S.  JE.  Perkins,  jr.,  for  £Lpjpel\ee. 


SCHMITZ  V.  LaUFERTT. 

Nkw  THiAL.—PEAcncE.— Where  the  eourt  finds  the  U^iB  and  states  its 
ooDclusions  of  law,  if  the  finding  is  not  sustained  by  the  OTidenee,  or  is 
contrary  to  law,  a  motion  for  a  new  trial  is  the  proper  remedy. 

Leasb. — Statutx  op  Frauds. — A  parol  lease  for  a  term  of  two  years,  with 
an  agreement  that  the  lessee  shall  hars  the  right  to  a  renewal  of  the  lease 
for  an  additional  term  of  three  years  f^m  the  expiration  of  the  term  of 
two  years,  on  the  same  terms,  by  guying  the  lessor  six  months  notice  la 
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writing  of  his  election  to  take  each  renewal,  ie  within  the  statute  of 
frauds,  and  is  void  for  not  being  in  writing. 
Special  Findino. — Practice. — If  the  special  finding  covers  the  issue,  but 
omits  to  find  a  fact  rendered  material  by  the  OTidence,  and  on  which  there 
is  a  conflict  of  testimony, the  proper  remedy  is  by  motion  for  a  new  trial, 
and  not  by  a  motion  for  a  ventre  de  novo, 

APPEAL  from  the  Allen  Circuit  Court. 

Gregory,  C.  J. — This  action  was  commenced  before  a 
justice  of  the  peace  by  a  landlord  against  his  tenant,  holding 
over.  On  appeal,  the  case  was  tried  by  the  court.  Special 
finding, as  follows:  "In  the  month  of  November^  1868,  the 
defendant  was  in  possession  of  the  premises  in  controversy 
in  this  suit  as  the  tenant  of  the  plaintiff,  having  then  a  res- 
idue of  a  term  therein  which  would  not  have  expired  until 
some  time  the  next  spring,  at  a  rent  of  $38  50  per  month. 
During  that  same  month  of  NovenibeTj  1868,  the  parties 
made  a  new  agreement,  whereby  the  plaintiff  let  the 
premises  to  the  defendant  for  a  term  of  two  years  from 
the  first  day  of  December  following,  at  a  rent  of  $45  per 
month,  which  the  defendant  agreed  to  pay  during  said  term 
of  two  years.  At  the  same  time,  and  as  part  of  the  same 
agreement,  the  plaintiff  let  the  same  premises  to  the  defen- 
dant for  an  additional  term  of  three  years,  to  commence  at 
the  expiration  of  the  term  of  two  years,  first  provided  for, 
at  the  same  rent  per  month  as  for  the  first  two  years,  but  as 
to  the  last  three  years  the  agreement  was  not  absolute, 
but  subject  to  the  option  of  Lauferty  as  to  whether  he  would 
continue  to  hold  for  that  additional  period  or  not.  The 
whole*  of  this  agreement  was  by  parol,  and  not  in  writing. 
The  execution  of  a  written  lease  was  spoken  of,  and 
each  of  the  parties  drew  up,  or  caused  to  be  drawn  np, 
instruments  of  that  character,  but  neither  of  them  were 
signed.  Lauferty  has  been  in  possession  of  the  premises 
since  the  time  of  the  agreement,  and  no  controversy  exists 
as  to  whether  rent  has  or  has  not  been  paid.  Before  the 
expiration  of  the  first  two  years  stipulated  for,  Lauferty 
notified  Schmitz^  by  parol,  that  he  elected  to  keep  the  prem- 
VoL.  XXIX.— 26 
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ises  for  the  additional  three  years,  and  to  this  Schmitz  did 
not  dissent,  but  remarked,  on  one  occasion  when  it  was 
spoken  of,  that  he  knew  that  he  {Lauferty)  would  do  so. 
More  than  three  months  before  the  expiration  of  the  first 
two  years  stipulated  for,  but  after  Lauferty  had  notified 
Schmitz  of  his  election  to  keep  the  premises  for  the  addi- 
tional three  years,  and  after  an  ineffectual  effort  by  the  par- 
ties to  commit  their  agreement  to  writing,  Schmitz  served 
in  due  form  a  written  notice  on  the  defendant  to  quit  the 
premises  at  the  expiration  of  the  first  period  of  two  years* 

^^  As  a  conclusion  of  law  from  these  facts,  the  court  finds 
that  the  said  agreement  constituted  a  lease  for  an  additional 
term  of  three  years  after  the  expiration  of  the  preceding 
term  of  two  years ;  that  the  same  is  valid  as  being  for  an 
additional  or  independent  term,  after  the  expiration  of  the 
first  term,  and  that  the  defendant  is  entitled  to  the  posses- 
sion of  the  premises  under  it,  the  same  not  having  yet 
expired.  Hence  the  court  finds  that  the  law  is  with  the 
defendant,  and  accordingly  finds  for  the  defendant/' 

The  plaintiff  moved  the  court  for  a  new  trial,  for  the  fol- 
lowing reasons :  1.  Said  finding  of  the  court  is  contrary  to 
the  evidence  in  said  case.  2.  The  finding  of  the  court  is 
contrary  to  law.  8.  Because  the  court  erred  in  its  applica- 
tion of  the  law  to  the  facts  found.  The  motion  was  over- 
ruled and  the  plaintiff  excepted.  The  plaintiff  then 
moved  the  court  for  a  judgment  in  his  fitvor  on  the 
special  findings,  which  motion  the  court  overruled  and  the 
plaintiff  excepted.  The  evidence  is  made  a  part  of  the  rec- 
ord by  bill  of  exceptions. 

The  parties  attempted  to  reduce  their  contract  of  leaung 
to  writing.  A  lease  was  prepared,  but  not  signed.  The 
writing  thus  prepared  contained  this  provision,  among  oth- 
ers :  ^^  And  it  is  further  stipulated  and  agreed  by  said  par- 
ties, that  the  said  party  of  the  second  part  shall  have  a  right 
to  a  renewal  of  this  lease  for  an  additional  term  of  three 
years  from  the  expiration  of  the  term  above  mentioned, 
upon  the  some  terms  and  conditions  above  mentioned  in  all 
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respects,  by  giving  the  said  party  of  the  first  part  six 
tQonths  notice  in  writiiig  before  the  expiration  of  the  term 
herein  granted,  of  his  election  to  take  such  renewal." 

Lauferhf  \  testified  of  this  writing  as  follows :  ^^  I  after- 
wards wrote  out  a  lease  and  gave  it  to  htm  to  sign.  He  did 
not  sign  it  It  contained  our  agreement  correctly,  as  we 
had  made  if 

Sckmitz  testified  of  this  paper  as  follows :  '^  Soon  after- 
wards Lavferty  wrote  out  a  lease  and  gave  it  to  me  to  sign. 
I  do  not  remember  that  it  differed  in  any  important  respect 
from  the  one  I  had  handed  him.  I  think  it  was  substan- 
tially the  same*  The  only  reason  why  I  did  not  sign  it 
was  that  he  had  acted  so  badly  that  I  thought  I  would  sign 
nothing,  and  let  him  stand  on  his  rights,  and  I  would  stand 
on  mine." 

It  appeared  in  evidence  that  the  written  notice  of  Lau* 
ferixfB  election  to  hold  the  premises  for  the  additional  three 
years  was  served  on  Schmitz  on  the  Ist  day  of  Julyy  1865. 
After  the  evidence  was  closed  and  the  case  partly  argued 
by  counsel,  Lauferty  was  recalled  and  testified  that  his 
agreement  was  to  give  Schmitz  ninety  days  notice  if  he 
elected  to  take  a  renewal  of  the  lease.  In  drawing  up  the 
lease  he  intended  to  make  it  ninety  days  or  three  months, 
not  six.  Schmitz  was  recalled,  and  testified  that  at  the  time 
Lauferty  requested  that  it  should  be  made  six  months, 
so  that  the  parties  would  have  more  time  to  look 
about.    That  the  agreement  was  for  six  months  notice. 

It  is  claimed  by  the  appellee  that  the  main  question  in 
this  case  is  not  presented ;  that  the  appellant  ought  to  have 
excepted  to  the  conclusions  of  law,  and  that  a  motion  for  a 
new  trial  is  not  the  proper  mode  of  reaching  it.  When  the 
evidence  is  not  made  a  part  of  the  record,  and  the  case  is 
prepared  for  this  court  under  the  841st  section  of  the  code, 
(2  G.  &  H.  207,)  a  motion  for  a  new  trial  is  not  the  mode  of 
reaching  an  error  df  the  court  below  in  its  conclusions  of 
law.  Smith  et  al  v.  Jeffries^  25  Ind.  876.  But  if  the 
^decision  is  not  sustained  by  fiuffici^At.  eyidenae,  or. is  conr 
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trary  to  law/'  then  the  case  is  within  the  sixth  specification 
of  section  852  of  the  code,  (2  G.  &  H.  212,)  and  a  motion  for 
a  new  trial  is  proper.  The  special  finding  in  this  case  cov- 
ered the  issue,  and  the  defect,  if  any,  could  not  be  reached 
by  a  motion  for  a  i>enire  de  novo.  In  Smith  et  aL  v.  Jeffries^ 
supra.j  the  finding  did  not  cover  the  issue.  The  suit  was 
for  refusing  the  plaintift*'s  vote,  he  being,  as  was  averred,  a 
legal  voter.  The  court  in  that  case  was  compelled  to  find 
whether  Jeffries  was  a  legal  voter  or  not.  In  the  case 
under  consideration,  the  issue  to  be  tried  did  not  necessarily 
involve  tibe  special  facts  found.  The  complaint  averred 
that  the  plaintiflf  leased  to  the  defendant,  for  the  term  or 
two  years  from  the  1st  of  Decemberj  1863,  the  premises  in 
controversy;  that  the  tenancy  expired  on  the  1st  of  Septem-- 
bcTy  1865;  that  e\>[er  since  that  time  the  plaintifi*  bad  been 
entitled  to  possession,  and  that  the  defendant  unlawfully 
held  over.  The  general  denial  was  in  by  operation  of  law. 
We  think  the  case  is  fairly  before  us  on  a  motion  for  a  new 
trial. 

The  testimony  is  conflicting  as  to  the  time  of  giving  the 
notice  of  election  to  continue  the  term  for  the  additional 

■ 

three  years.  There  is  no  conflict,  however,  but  that  the 
potice  was  to  be  in  writing.  The  court  does  not  find  that  the 
contract  required  any  notice  whatever ;  but  it  is  found  that 
Jjauferiy  notified  Schmitz  by  parol  that  he  elected  to  keep 
the  premises  for  the  additional  three  years,  before  the  expi- 
ration of  the  two  years  stipulated  for.  Under  the  evidence, 
it  was  material  for  the  court  to  pass  on  the  testimony  as  to 
the  notice  of  election.  The  appellant  had  the  right  to  have 
the  coui't  find  one  way  or  the  other.  This  omission  to 
find  makes  the  "decision  contrary  to  law,"  within  the 
meaning  of  the  code. 

But  the  main  question  in  this  case  is  this,  is  this  lease 
within  the  statute  of  frauds?  The  statute  provides  that 
^^conveyances  of  lands,  or  of  any  interest  therdn,  shall 
be  by  deed  in  writing,  subscribed,  sealed,  and  duly  ac- 
knowledged by  the  grantor,  or  by  his  attorney,  except 
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bona  fide  leases  for  a  term  not  exceeding  three  years."  1  Q. 
*  H.,  §  4,  p.  257. 

The  act  for  the  prevention  of  frauds  and  perjnries  pro- 
vides "  that  no  action  shall  be  brought  *  *  *  upon  any 
agreement  that  is  not  to  be  performed  within  one  year  from 
the  making  thereof,  unless  the  promise,  contract  or  agree- 
ment upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  by  some 
person  thereunto  by  him  lawfully  authorized,  excepting, 
however,  leases  not  exceeding  the  term  of  three  years."  1 
Or.  k  H.,  §  1,  p.  350,  cl.  5. 

K  a  lease  be  made  for  three  years,  and  so  from  three 
years  to  three  years,  this  is  a  lease  for  six  years,  and  so  void- 
by  the  statute,  unless  it  be  in  writing ;  and  a  .lease  for  one 
year,  and  so  from  year  to  year  for  or  during  forty  years,  is 
a  lease  for  the  term  of  forty  years.  But  a  parol  lease  from 
y^  toyear, « long  ..  it  ^  ple«e  both  partte,.  is,  with  a 
view  to  its  present  extent,  a  lease  for  a  year  certain,  and  no 
more.    Roberts  on  Frauds,  p.  242,  and  note  93. 

Here,  SchmitZy  under  the  contract,  parted  with  his  right 
to  the  possession  of  the  demised  premises  for  six  years,  at 
the  election  of  Lauferiy.  No  further  agreement  was  neces- 
sary on  Schmitz's  part.  It  was  not  a  contract  for  the  addi- 
tional three  years  provided  both  parties  could  agree,  but  it 
was  a  vested  interest  in  Lauferiy  to  have  the  additional 
term  at  his  own  election. 

"We  do  not  decide  whether  a  parol  lease  woujd  be  good 
for  a  term  of  three  years,  to  commence  in  the  future. 
Under  the  English  statute,  and  our  own,  until  the  revision 
of  1852,  it  is  well  settled  that  such  a  lease  would  not  be 
good ;  but  as  to  whether  the  present  statute  has  changed 
this  rule  we  do  not  now  decide. 

We  think  that  the  case  under  consideration  is  clearly 
within  the  evils  intended  to  be  remedied  by  the  statute  of 
frauds.  The  court  erred  in  overruling  the  motion  for  a  new 
trJaL 
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The  jadgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  grant  a  new  trial,  and  for 
further  proceedings. 

L.  M.  Nindej  B.  S.  Taylor j  and Robertsonj  for  appel- 
lant. 

J.  L.  Warden  and  J.  MorriSj  for  appellee. 


Shirk  v.  Cartbight. 

^  ^        New  Trial. — The  reMous  for  a  new  trial  must,  with  reftsonable  certainty, 
ltt2   1781  apprise  the  court  and  the  opposite  party  of  the  ground  upon  which  it  is 

asked. 
Sams. — ^The  improper  ruling  out  of  oTidence  is  an  error  of  law  oocurriiig 

at  the  trial,  and  is  not  embraced  in  the  sixth  specificaUon  of  causes  for 

which  a  new  trial  may  be  granted. 

APPEAL  from  the  Parke  Circuit  Court. 

Grbgort,  C.  J. — ^This  was  ail  action  by  Shirk  against 
Cartright  for  the  recovery  of  real  property,  and  to  correct  a 
mistake  in  the  description  thereof  in  the  will  of  David 
Shirk,  deceased.  The  case  was  tried  in  the  court  below 
upon  an  issue  made  by  the  general  denial. 

On  the  trial,  the  plaintift*  offered  proof  tending  to  show 
the  mistake,  and  that  the  legatee  had  advanced  money  to 
the  testator  in  his  lifetime  for  the  purpose  of  creating  a 
fund  to  equaKze  the  heirs  at  law  in  the  disposition  of  the 
testator's  estate.  The  evidence  offered  was  ruled  out,  and 
a  bill  of  exceptions  makes  it  a  part  of  the  record. 

A  motion  was  made  by  the  plaintiff  for  a  new  trial,  after 
a  finding  by  the  court  against  him,  for  the  following  causes: 
1.  That  the  decision  of  the  court  is  not  sustained  by  suffi- 
cient evidence.  2.  That  the  decision  of  the  court  is  con- 
trary to  law. 

The  evidence  is  not  made  a  part  of  the  record.    The 
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question  attempted  to  be  raised  is  not  before  the  court.  If 
the  court  erred  in  ruling  out  the  offered  evidence,  it  was  an 
error  of  law  occurring  at  the  trial,  and  is  embraced  in  the 
eighth  specification  of  causes  for  which  a  new  trial  may  be 
granted.  2  G.  &  H.,  §  352,  p.  214.  The  causes  assigned  in 
the  plaintiff's  motion  for  a  new  trial  are  embraced  in  the 
sixth  specification.  The  reasons  for  a  new  trial  must,  with 
reasonable  certainty,  apprise  the  court  and  the  opposite 
party  of  the  ground  upon  which  it  is  asked.  Barnard  v. 
Grahamj  14  Ind.  322 ;  Dawson  v.  Coffman  d  al.j  28  Ind.  220. 

The  judgment  is  affirmed,  with  costs. 

Jl  Bistine^  D.  W.  Voorhees^  J.  J.  Key  and  J.  M.  Hanna^ 
for  appellant. 

T.  N.  Bice  and  D.  JJ.  MaxxceU,  for  appellee. 


McClerkin  p.  StrrroN. 

Pleadivq. — Ykndob'avd  Pubchases. — Suit  upon  a  promissory  note,  which 
recited  that  it  was  giyen  for  the  price  of  certain  land  conyeyed  by  plain- 
tiff to  defendant.  Answer,  that  the  note  was  given  for  the  price  of  cer- 
tain lands,  to  which  the  plaintiff  falsely  and  fraudulently  represented  he 
had  a  good  title,  wherefore  the  consideration  had  wholly  failed,  &c. 

JIM^  that  the  answer  was  bad  on  demurrer. 

Attachment. — The  statute  does  not  require  that  a  plaintiff  in  attachment 
should  be  a  resident  of  the  State. 

APPEAL  from  the  Gibson  Common  Pleas. 

Kay,  J. — Suit  by  appellant  upon  a  promissory  note  exe- 
cuted by  appellee,  which  recited  that  said  Sutton  had  deliv- 
ered to  McClerldn  a  deed  of  conveyance  for  certain  land, 
for  the  price  of  which  the  note  was  given.  Answer  in 
two  paragraphs.  The  first  avers  that  the  note  was  given  to 
appellee  in  payment  for  certain  lands  purchased  by  appel- 
lant, to  which  the  appellee  falsely  and  fraudulently  repre- 
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sented  that  he  had  a  good  title,  wherefore  the  eonsideratioii 
of  the  note  had  failed. 

The  appellant  informs  us  that  it  does  not  appear,  by  this 
paragraph,  whether  a  deed,  with  full  covenants,  was  exe- 
cuted and  delivered  to  him  upon  the  execution  of  the  note 
in  suit;  nor  does  it  appear  that  the  appellant  was  placed  in 
possession  of  the  property  purchased.  A  sufficient  answer 
to  this  form  of  pleading  is  this :  It  does  appear  that  a  note 
was  executed  which  imports  a  consideration.  It  does  not 
deny,  what  appears  affirmatively  by  the  note  itself,  that  a 
proper  deed  was  executed  upon  which  the  appellant  can 
rely.  If  such  a  deed  was  executed,  the  false  representations 
amount  to  nothing,  for  they  are  contained  in  the  deed.  Nor 
does  it  appear  that  by  the  purchase  the  appellant  acquired 
no  interest  in  the  laud.  The  appellee  may  have  had  no 
title,  but  an  interest  which  might  ripen  into  a  title.  Nor 
does  the  paragraph  deny  that  the  appellant  went  into 
possession  under  his  purchase,  and  still  retains  such  pos- 
session. In  fact,  the  answer  does  not  show  a  total  failure 
of  consideration,  and  is  therefore  bad,  and  the  court  prop- 
erly sustained  a  demurrer  to  it. 

The  second  paragraph  is  a  plea  in  abatement,  and  avers 
that  the  appellant  and  appellee  are  both  residents  of  Frank- 
lin county,  in  the  State  of  Tennessee^  and  that  appellant  has 
ample  property  there  to  answer  all  demands. 

This  suit  was  commexiced  by  attachment  and  garnishee 
process,  and  our  statute  does  not  require  that  the  plaintiff^ 
in  such  proceedings,  should  be  a  resident  of  this  State.  The 
answer  is  therefore  insufficient,  and  the  court  committed 
no  error  in  sustaining  a  demurrer  to  it. 

The  judgment  is  affirmed,  with  two  per  cent,  damages 
and  costs. 

A.  C.  Donaldj  for  appellant. 

0.  M.  Wdbarriy  for  appellee* 
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Gentile  v.  The  State. 

Constitutional  Law. — Pbotxction  of  Fish. — The  act  entitled  "an  act  to 
provide  for  the  protection  of  fish,  defining  the  time  in  which  thej  may  bo 
trapped,  netted  or  seined,  affixing  the  penalty  for  its  riolation,  and  dfr* 
daring  an  emergency,''  approved  March  9, 1867,  (Acts  1867,  p.  128,)  is 
not  embraced  within  any  of  the  subjects  specified  in  section  22,  article  4, 
of  the  constitution  of  Indiana,  upon  which  local  legislation  is  prohibited. 

Same.— Intebpbktatiow. — ^The  exception  in  the  acl^ excluding  the  Ohio  and 
SL  Joseph  rivers  from  its  operation,  does  not  bring  the  act  within  th« 
prohibition  against  local  legislation  contained  in  section  23,  article  4, 
of  the  consitution. 

Saxk. — The  fact  that,  in  many  cases,  local  laws  are  necessary,  because  gen- 
eral ones  cannot  properly  and  justly  be  made  applicable,  is  clearly  im- 
plied in  section  28,  tupra. 

Same. — It  ieffor  the  legislature  alone  to  judge  whether  a  law,  on  any  given 
subject,  not  enumerated  in  section  22,  can  be  made  applicable  to  the  whole 
State. 

Sams. — Overruled  Cask. — The  case  of  Thomas  v.  The  Board  of  ConvnM- 
sioners  of  Clay  Cowitjff  6  Ind.  4,  is  overruled  on  this  point. 

Same. — Legislative  Powek. — ^The  legislature  of  this  State  has  the  power, 
under  the  constitution,  to  pass  laws  for  the  preservation  of  fish  by  limit- 
ing the  time  and  mode  of  taking  them. 

APPEAL  from  the  Marion  Criminal  Circuit  Court. 

Elmott,  J. — Gentile  was  indicted  under  the  act  "to  pro- 
vide for  the  preservation  of  fish,"  &c.,  approved  March  9, 
ISGT,  for  seining  fish  in  White  river,  in  said  county  of  Ma- 
rion^ on  the  10th  day  of  October^  1867.  A  motion  to  quash 
the  indictment  was  made  and  overruled,  to  which  a  proper 
exception  was  taken.  The  defendant  then  pleaded  not  guilty. 
The  issue  was  tried  by  the  court,  who  found  the  de- 
fendant guilty,  and  assessed  his  fine  at  ten  dollars.  A  mo- 
tion in  arrest  was  overruled,  and  judgment  rendered  on 
the  finding.     Gentile  appeals.  I 

The  act  upon  which  the  indictment  is  based  prbvides 
"  that  it  shall  be  unlawful  to  trap,  net,  shoot  or  sein  fish,  in 
any  of  the  lakes,  rivers  or  small  streams,  within  this  State, 
for  the  period  of  two  years  from  and  after  the  taking  effect 
of  this  act,  and  at  all  times  thereafter  between  the  first  day 
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of  May  and  the  first  day  of  September  of  each  year;  and  any 
person  or  persons  found  trapping,  netting,  shooting  or 
seining  fish  in  violation  of  this  act  shall,  upon  conviction 
thereof,  be  fined  in  any  sum  not  exceeding  twenty-five  dol- 
lars, nor  less  than  five  dollars :  Provided^  however j  that  the 
penalties  prescribed  in  this  act  shall  not  be  enforced  against 
persons  taking  fish  out  of  the  Ohio  and  St.  Joseph  rivers." 

It  is  urged  by  the  counsel  for  the  appellant  that  this  act 
is  unconstitutional#and  void,  and,  therefore,  that  the  court 
erred  in  refusing  to  quash  the  indictment. 

The  first  objection  urged  to  the  validity  of  the  act  is, 
that  the  exception,  excluding  the  Ohio  and  St.  Joseph  rivers 
from  its  operation,  makes  it  a  local  and  not  a  general  law, 
and  that,  as  such,  it  is  obnoxious  to  the  provisions  of  the 
22d  and  28d  sections  of  article  4  of  the  constitution  of  the 
State. 

The  22d  section  of  the  article  named  declares  that  "  the 
general  assembly  shall  not  pass  local  or  special  laws  in  any 
of  the  following  enumerated  cases:''  The  section  then 
enumerates  seventeen  distinct  subjects  of  legislation. 

Section  23  is  as  follows:  ^'In  all  the  cases  enumerated 
in  the  preceding  section,  and  in  all  other  cases  where  a  gen- 
eral law  can  be  made  applicable,  all  laws  shall  be  general 
and  of  uniform  operation  throughout  the  State." 

The  act  under  consideration  is  not  embraced  within  any 
of  the  subjects  specified  in  section  22,  but  it  is  insisted  that 
it  is  a  case  where  a  general  law  could  readily  be  made  ap- 
plicable, and  is  therefore  in  conflict  with  section  23. 

It  is  claimed  by  counsel  that  two  St.  JosepKs  rivers  are  ex- 
cluded by  the  exception;  one  rising  in  the  State  of  Michx- 
gan  and  running  through  the  northern  part  of  the  counties 
of  Mkhart  and  St.  Joseph^  and  thence  returning  into  JficAi- 
gan;  the  other  passing  out  of  the  State  of  Ohio  into  Allen 
county,  in  this  State,  where,  by  its  confluence  with  the  St. 
Manfs^  the  Maumee  is  formed. 

The  exception  uses  the  name  Si.  Joseph  in  the  singular, 
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and  thereby  implies  that  but  one  river  of  that  name  was 
intended  to  be  included.  True,  the  word  "rivers"  is  in 
the  plural,  but  is  properly  so,  as  it  relates  both  to  the  Ohio 
and  St,  Joseph.  The  river  first  referred  to  is  known  simply 
as  the  St,  Josephs,  whilst  the  latter  is  named  on  the  maps 
of  the  State  in  general  use,  the  "S.  Joseph's  of  the  MaumeeJ* 
We  therefore  conclude  that  the  former  was  alone  intended 
to  be  included  in  the  exception. 

The  southern  boundary  of  Indiana  only  extends  to  the 
Ohio  river  at  low  water  mark.  Stinson  v.  BuiUrj  4  Blackf. 
285;  Handhfs  Lessees  v.  Anthony ^  5  Wheat.  874;  Cowden  v. 
KejTy  6  Blackf.  280.  That  river  is  not  therefore  within  the 
territorial  limits  of  this  State,  and  the  exception  excluding 
it  from  the  provisions  of  the  act  could  not  render  the  law  a 
local  one«  Nor  do  we  hold  that  the  exclusion  of  the  St. 
Joseph  river  makes  the  act  local  within  the  meaning  of  the 
28d  section  of  the  4th  article  of  the  constitution.  That  sec- 
tion was  intended  to  prohibit  the  passage  of  any  law  appli- 
cable only  to  one  or  more  counties,  or  other  territorial  sub- 
divisions of  the  State,  where  a  general  law  on  the  same  sub- 
ject  could  be  made  which  would  properly  apply  to  the  entire 
state.  The  act  under  consideration  applies  alike  to  all  the 
citizens,  and  no  recognized  territorial  subdivision  of  the 
state  is  excluded  from  its  operation  by  the  exception,  and  it 
can  scarcely  be  deemed  a  local  law  in  the  sense  of  the  con- 
stitutional prohibition  referred  to.  But  if  it  be  a  local  law, 
still  we  are  not  prepared  to  hold  that  it  is,  for  that  reason, 
in  conflict  with  the  section  of  the  constitution  before 
named.  It  is  declared  by  that  section  that  only  general 
laws,  of  uniform  operation  throughout  the  state,  shall  be 
passed,  in  all  the  cases  enumerated  in  section  22,  "  and  in 
all  other  cases  where  a  general  law  can  be  made  applicable." 
It  must  be  borne  in  mind  that  the  act  under  consideration 
does  not  come  within  any  of  the  subjects  enumerated  in  the 
22d  section,  and  hence,  if  embraced  in  the  28d,  it  must  be 
by  the  latter  clause,  as  being  a  case  "  where  a  general  law 
can  be  made  applicable."    It  is  clearly  implied  by  that  sec* 
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tiOD,  and  we  know  it  to  be  trae  in  fact,  that  in  many  cases 
local  laws  are  necessary,  because  general  ones  cannot,  prop- 
erly and  justly,  be  nouide  applicable.  There  are  cases  where  a 
law  would  be  both  proper  and  necessary  in  a  given  locality  or 
part  of  the  state,  where  its  subject  is  bcal,  or  where,  from 
local  facts,  it  is  rendered  necessary;  but  which,  if  made 
general,  would  either  be  inoperative  in  portions  of  the 
state,  or  from  its  inapplicability  to  such  portions,  would  be 
injurious  and  unjust 

As  the  general  assembly,  then,  have  the  power  to  pass 
local  laws  where  general  ones  cannot  be  made  applicable^ 
and  as  the  constitution  does  not  declare,  except  in  the  cases 
enumerated  in  section  22,  in  what  particular  cases  general 
laws  can  be  made  applicable,  or  designate  the  proper  sub- 
jects of  local  legislation,  who  is  to  determine  when  a  law 
may  be  local,  or  when  a  general  law  can  be  properly  applied 
to  the  particular  subject?  Most  unquestionably  those  who 
make  the  law  are  necessarily  required,  in  its  enactment,  to 
judge  and  determine,  from  the  nature  of  the  subject,  and 
the  facts  relating  to  it,  whether  it  could  properly  be  made 
general,  and  of  uniform  operation  throughout  the  state.  If 
a  local  law  be  enacted  on  a  subject  not  enumerated  in  sec- 
tion 22,  we  must  presume  that,  in  the  opinion  and  judgment 
of  the  le^slative  department,  a  general  law  on  the  giv^i 
subject  could  not  be  made  applicable.  Is  the  determination 
and  judgment  of  the  legislature  in  such  cases  conclusive,  or 
is  it  subject  to  review  and  reversal  by. the  courts?  The  lat* 
ter  proposition  was  decided  in  the  affirmative  in  the  case  of 
ThomcLB  V.  The  Board  of  Commissioners  of  Clay  Coy  6  Ind.  4, 
in  which  it  was  held  that  ^'  an  act  to  authorize  the  re-loca- 
tion of  the  seat  of  justice  of  the  county  of  Clay"  was  in 
violation  of  the  provision  of  the  constitution  now  under 
discussion,  and  was  therefore  void.  The  correctness  of  that 
ruling  may  be  seriously  doubted.  The  reasoning  upon 
which  itjs  based  is  regarded  as  unsound,  and  does  not^ 
therefore,  support  the  conclusion  reached.  It  is  there  said 
that  if  the  courts  cannot  review  the  judgment  of  the  legis- 
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latnre  in  such  cases,  '^  the  28<1  section  has*  no  validity,  nor 
is  there  any  reason  why  it  shoald  have  a  place  in  the  con- 
stitution. It  would  impose  no  restriction  upon  the  action 
of  the  legislature,  nor  confer  any  power  which  that  body 
would  not  possess  in  the  absence  of  such  a  provision." 

The  object  of  the  provision  was  not  to  confer  any  power 
on  the  legislature,  but  to  restrain  that  body  in  the  exercise 
of  an  inherent  power  of  sovereignty,  which,  in  the  absence 
of  such  a  restriction,  it  would  possess.  But  the  restriction 
is  not  specific  as  to  the  particular  cases  to  which  it  applies, 
and  hence  it  requires  the  exercise  of  le^lative  judgment 
in  determining  the  question  of  its  application  in  each  case 
as  it  may  arise.  It  is  nevertheless  a  restriction,  binding 
upon  the  conscience  of  every  member  of  the  body,  the 
application  of  which  must  be  judged  of  and  determined  as 
cases  are  presented,  under  the  oath  (which  all  the  members 
are  required  to  take  before  entering  upon  their  duties)  to 
support  the  constitution  of  the  state,  and  it  cannot  be  pre- 
sumed that  the  members  of  that  body  would  willfully  disre- 
gard either  the  restriction  or  their  obligations  to  support  it, 
in  the  enactment  of  laws.  It  is,  therefore,  an  error  to  say 
that  the  restriction  is  of  no  validity  unless  the  correctness 
of  the  legislative  judgment  is  subject  to  revision  by  the 
courts.  It  is  further  said  in  that  case,  that  ^<  if  that  section 
permits  the  legislature  to  enact  a  special  or  local  law  nd  lib'- 
Hum,  in  any  case  not  enumerated,  the  principle  involved 
would  deprive  this  court  of  all  authority  to  call  in  question 
the  correctness  of  a  legislative  construction  of  its  own 
powers  under  the  constitution."  But  that  provision  does 
not  involve  any  question  of  the  power  of  the  le^latvire  to 
enact  a  law  on  any  particular  subject.  It  only  involves  the 
question  of  fact  whether  the  subject  of  the  act  is  such  that 
a  general  law  could  be  made  applicable.  It  is  a  question 
which,  as  said  before,  the  legislature  must  of  necessity 
determine ;  and  it  may  be  pertinently  asked,  what  possible 
benefit  could  arise  from  the  power  of  the  courts  to  call  in 
q[aestion  the  correctness  of  such  legislative  decisions?    We 
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are  far  from  claiming  that  the*  legislature  is  omnipotent, 
but,  OQ  the  other  hand,  we  are  not  sure  that  the  superior 
wisdom  of  the  courts  would,  in  -such  cases,  enable  them  to 
judge  more  accurately  than  the  le^lature.  The  question 
is  one  which,  in  its  very  nature,  peculiarly  addresses  itself 
to  the  legislative  judgment,  and  if  a  local  law  be  enacted, 
the  reasons  upon  which  the  legislature  adjudged  that  a  gen- 
eral law  could  not  be  made  applicable,  however  satisfactory 
they  may  appear  to  the  members  of  that  body,  may  not 
appear  on  the  face  of  the  law,  and  the  courts  are  left  in 
ignorance  of  them,  and  if  permitted  to  review  the  l^sla- 
tive  decision,  must  act  upon  such  reasons  and  facts  as  may 
suggest  themselves  to  the  mind ;  and  thus  the  legLslatore 
and  courts  would  be  liable  to  be  brought  into  frequent  con- 
flict, to  no  beneficial  purpose. 

The  decision  in  the  case  referred  to  is  in  conflict  with 
other  adjudications  on  a  kindred  subject,  which  seems  to 
involve  the  same  principle. 

The  constitution  of  1816  contained  this  provision:  ^^2fo 
act  of  the  general  assembly  shall  be  in  force  until  it  shall 
have  been  published  in  print,  unless  in  cases  of  emergency." 
Art.  1,  sec.  28.  Under  this  provision,  laws  enacted  by  the 
legislature  were  frequently  declared  to  be  in  force  from  and 
after  their  passage,  without  any  express  declaration  of 
emergency ;  and  it  was  held  by  this  court,  in  Carpenter  v. 
MorUgomery^  7  Blackf.  415,  that  the  legislature  must  neces- 
sarily be  the  judges  of  the  existence  of  the  emergency, 
"  and  when  they  deem  it  to  exist,  they  have  the  right  to 
declare  a  statute  in  force  from  and  after  its  passage." 

So  our  present  constitution  provides  that  ^<  no  act  shall 
take  eflTect  until  the  same  shall  have  been  published  and 
circulated  in  the  several  counties  of  this  State  by  author- 
ity, except  in  case  of  emergency,  which  emergency  shall 
be  declared  in  the  preamble  or  in  the  body  of  the  act." 
Sec.  28,  art  4.  The  practice,  as  to  the  form  of  declaring 
an  emergency,  under  this  provision,  has  not  been  unifomu 
In  some  instances  the  reason  for  the  emei;gency  is  stated^ 
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but  in  others  it  is  simply  declared  that  an  emergency 
exists.  It  cannot  be  presumed  that  an  emergency  exists 
in  all  cases,  yet  it  has  never  been  claimed  that  the  legis- 
lative declaration  of  an  emergency  was  not  conclusive 
of  its  existence,  or  that  the  courts  could  review  the  rea- 
son for  making  it.  This  provision  of  the  constitution 
is  equally  as  positive  in  its  terms,  and  would  seem  to 
be  quite  as  important,  as  that  declaring  that  local  laws 
shall  not  be  passed  where  general  ones  can  be  made  appli- 
cable. Both  involve  the  same  principle  in  requiring  the 
exercise  of  legislative  judgment,  and  why  should  not  the 
same  rule  of  conclusiveness  apply  to  these  alike? 

For  the  reasons  stated,  we  are  led  to  the  conclusion  that 
it  is  for  the  legislature  alone  to  judge  whether  a  law  on  any 
^ven  subject,  not  enumerated  in  section  22,  can  be  made 
applicable  to  the  whole  State. 

It  is  also  insisted  that  the  act  in  question  is  in  violation 
of  the  vested  rights  of  many  of  the  citizens  of  the  State, 
and  is,  for  that  reason,  unconstitutional. 

The  proposition  is,  that  the  legislature  ^^has  no  power  to 
pass  a  law  denying  or  abridging  the  right  of  the  peojde  of 
the  State  to  fish  in  their  own  waters,  and  upon  their  own 
soil,  at  pleasure ; "  that  land  owners  derive  titles  from  the 
United  StaieSj  and  their  grants  include  all  unnavigable 
streams  of  water  passing  over  their  lands,  with  the  exclu- 
sive right  to  fish  therein,  within  their  own  boundaries ;  and 
that  where  the  land  bounds  on  such  a  stream,  the  stream  is 
the  common  properly  of  the  adjoining  proprietors,  who 
have  the  exclusive  right  of  fishing.  And  it  is  claimed  that 
this  right  to  fish  may  be  exercised  at  all  times,  at  the  will 
of  the  land  owner,  and  is  not  subject  to  be  controlled,  re- 
strained or  abridged  by  the  legislature. 

The  case  of  The  People  v.  PlaU  et  aly  17  John.  195,  is 
cited  by  the  appellant's  counsel,  and  claimed  to  be  directly 
in  point  and  decisive  of  the  question  presented  here. 
There  the  defendants,  PUM  and  others,  were  indicted  for 
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keeping  a  public  nuisance,  by  maintaining  a  dam  across  the 
Saranac  river,  without  providing  therein  a  proper  slope,  so 
that  salmon  might  easily  pass  over  into  the  waters  above 
the  dam,  as  required  by  a  statute  of  that  State  for  the 
preservation  of  fish  in  certain  waters.  The  defendants 
derived  title  to  the  mill  property,  with  its  appurtenances, 
including  the  dam,  pond  and  the  lands  on  boUi  sides  of  the 
Saranac^  under  a  patent  to  Zephaniah  Plattj  dated  in  1784, 
for  a  tract  of  land  bounded  on  the  east  by  Ixike  Champlainj 
and  extending  west  on  both  sides  of  the  Saranac  river, 
being  seven  miles  square.  The  river  was  not  navigable. 
The  dam  was  erected  more  than  thirty  years  before  the  in- 
dictment was  found,  and  many  years  before  the  passage  of 
the  act  under  which  the  defendants  were  prosecuted.  It 
was  held  that  by  the  patent,  the  whole  river,  within  the 
territory  granted,  passed  to  the  patentee  and  became  his 
exclusive  property,  which  necessarily  included  the  exclusive 
right  of  fishing  in  that  part  of  the  river;  that  the  public 
had  no  right  to  fish  in  the  river  within  the  bounds  of  the 
grant.  Nor  was  it  in  the  power  of  the  legislature  to  require 
a  slope  to  be  made  in  the  dam  so  as  to  admit  the  passage 
of  salmon,  or,  on  default  thereof,  to  authorize  the  abate- 
ment of  the  dam  as  a  nuisance. 

It  was  also  held  by  the  same  court,  in  Hooker  v.  Cummings^ 
20  John.  91,  that,  in  case  of  a  fresh  water  river,  "in  which 
the  tide  does  not  ebb  and  flow,  and  which  is  not  therefore  an 
arm  of  the  sea,  he  who  owns  the  soil  has,  prima  facky  the  right 
of  fishing,  and  if  the  soil  on  both  sides  be  owned  by  an  in- 
dividual, he  has  the  sole  and  exclusive  right,"  and  the  fact 
that  such  river  is  navigable  and  subject  to  the  public  servi- 
tude, for  the  passage  of  boats,  is  not  inconsistent  with  the 
exclusive  right  of  fishery  by  the  owner  of  the  soil. 

These  cases  only  decide  that  there  is  no  public  "  right  of 
fishery "  in  such  streams,  and  that,  as  between  the  owner 
of  the  stream,  or  the  soil  over  which  it  passes,  and  the  public, 
the  right  of  fishing  is  exclusively  in  the  former.  They  do 
not  sustain  the  claim  of  the  appellant's  counsel,  that  the 


MAT  TERM,  1868.  41T 

■ 

Oeniile  v.  The  State. 

right  to  fish,  both  as  to  time  and  mode,  may  be  exercised 
at  will  by  the  owner  of  the  soil,  and  is  not  subject  to  be 
controlled,,  restrained  or  abridged  by  the  legislature.  Nor 
do  they  at  all  deny  the  power  of  the  legislature  to  pass  laws 
for  the  preservation  of  lish  by  limiting  the  time  or  idode 
of  taking  them.  On  the  contrary,  it  is  said  in  the  case  last 
cited,  that  ^^  the  legislature  have  confessedly  the  right  of 
regulating  the  taking  of  fish  in  private  rivers,  an^  do,  every 
year,  pass  laws  for  that  purpose,  as  to  rivers  not  navigable 
in  any  sense,  and  which  are  unquestionably  private  prop- 
erty." 

The  proposition  of  the  appellant's  counsel  is  erroneous, 
in  confounding  the  exclusive  right  of  the  owner  of  the 
stream  to  fish  therein,  with  the  right  of  property  in  the 
fish  before  they  are  taken.  But  fish  orefercB  naturce^  and  as 
far  as  any  right  of  property  in  them  can  exist,  it  is  in  the  pub- 
lic, or  is  common  to  all.  No  individual  property  in  them 
exists  until  they  are  taken  and  reduced  to  actual  possession. 
2'Black.  Com.  892.  They  are  natives  of  the  water;  it  is 
there  they  generate  and  live  and  grow,  and  no  individual 
property  in  them  can  attach  whilst  they  remain  there  free. 
But,  as  they  are  valuable  for  food,  the  public  has  an  inter- 
est in  their  protection  and  growth. 

In  the  states  bounding  on  the  seaboard,  where  valuable 
fish  pass,  in  great  numbers,  up  the  rivers  and  streams  that 
fiow  into  the  sea,  fisheries  constitute  a  valuable  interest  both 
to  the  public  and  to  individuals,  and  in  many,  if  not  all,  of 
those  states,  their  production  and  growth  are  stimulated 
and  protected  by  penal  statutory  prohibitions  against  taking 
them  during  certain  portions  of  the  year,  and  especially 
daring  the  spawning  period. 

An  examination  of  those  laws  will  show  that  many  of 
them  are  more  stringent  than  our  statute,  but  we  are  not 
aware  that  it  has  ever  \>een  claimed  that  they  are  in  conflict 
with  the  constitutions  of  those  states,  as  being  in  violation 
of  vested  rights. 

Vol.  XXIX.— 21 
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The  same  principle  precisely  is  involved  in  tlie  numerous 
game  laws  of  this  and  other  states,  the  constitutionality  of 
which,  we  believe,  has  never  been  seriously  controverted. 

Whether  the  fish  inhabiting  most  of  the  water  courses 
of  this  State  are  sufficiently  numerous  or  valuable  to  re- 
quire or  justify  the  enactment  of  this  statute,  is  a  question 
for  the  legislature  alone,  and  with  which  the  courts  have 
nothing  to  do.  The  question  presented  here  is,  had  the 
leg^lature  the  power,  under  the  constitution,  to  enact  the 
law,  and  if  so,  then  if  it  be  found  impolitic,  the  remedy  is 
by  an  application  to  the  legislature  for  its  repeal.  While  it 
remains  the  law,  it  is  the  duty  of  the  courts  to  administer  it 
as  they  find  it. 

We  find  nothing  in  the  constitution  restricting  the  power 
of  the  legislature  over  the  subject,  and  therefore  hold  the 
statute  constitutional. 

This  being  the  only  question  in  the  case,  the  judgment  is 
affirmed,  with  costs. 

M.  M.  Bay  J  J.  W.  Ghrdon  and  W.  March^  for  appellant 

D.  E.  WiUiamaonf  Attorney  General,  for  the  State. 


Callahan  v.  Mitchell. 

SuBXTTSHiP. — ^pBAcncE. — In  a  suit  against  one  of  two  makers  of  a  joint  and 
sereral  promissory  note,  the  fact  that  the  defendant  sued  is  surety  for 
the  other  promisor  is  no  defense  to  the  action,  nor  can  the  proceedings  of 
the  plaintiff  be  delayed  by  a  cross-complaint  to  bring  in  the  alleged  prin- 
cipal.   Such  a  pleading  should  be  rejected. 

APPEAL  from  the  Morgan  Common  Pleas* 
Gbboobt,  C.  J. — Mitchell  sued  Callahan  on,  a  joint  and 
several  promissory  note,  execnted  by  the  appellant  and  one 
John  M.  CaUahan.    The  defendant  answered  that  the  note 
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was  executed  by  John  M.  Callahan  m^  principal  and  himself 
as  surety.  The  court,  on  motion,  struck  out  the  answer. 
The  defendant  then  filed  his  cross-complaint,  setting  up  the 
same  matter,  and  praying  that  John  M.  CaUaJum  be  made 
a  defendant  in  the  action.  The  court,  on  motion,  rejected 
the  cross-complaint.  Did  the  court  below  err  in  striking 
oat  and  rejecting  the  answer  and  cross-complaint? 

The  code  provides  that  ^^when  any  action  is  brought 
against  two  or  more  defendants  upon  a  contract,  any  one  or 
more  of  the  defendants  being  surety  for  the  others,  the 
surety  may,  upon  a  written  complaint  to  the  court,  cause 
the  question  of  suretyship  to  be  tried  and  determined 
upon  the  issue  made  by  the  parties  at  the  trial  of  the  cause, 
or  at  any  time  before  or  afber  the  trial,  or  at  a  subsequent 
term ;  but  such  proceeding  shall  not  affect  the  proceedings 
of  the  plaintifil"  2  G.  &  H.,  §  674,  p.  808.  Here,  the  action 
was  against  one,  and  not  two  or  more  defendants.  The 
plaintiff  could  not  be  delayed  in  his  action  by  making  a 
new  party,  simply  to  enable  the  .defendant  to  have  settled 
the  question  of  suretyship,  and  to  have  an  order  that  the 
property  of  the  principal  be  first  taken.  See  Jones  et  al.  v. 
Tineher  et  al.  15  Lid.  808.  The  appellant  had  bound  him- 
self in  a  joint  and  several  note ;  he  must  take  the  conse- 
quences of  his  own  act.  The  appellee  had  the  right  to  treat 
the  note  as  a  several  obligation,  and  sue  either  of  the 
makers.  As  between  the  makers  and  the  payee,  the  former 
were  each  principals. 

The  judgment  is  affirmed,  with  six  per  cent,  damages 
and  costs. 

A.  EnniSy  for  appellant. 

J.  S.  Hester  and  J.  V.  Mitchell^  for  appellee. 
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The  Citt  of  Indianapolis  v.  Harbison. 

BouNTi£8  TO  VoLUNTKEBS. — TI16  eouTt  being  equally  divided  upon  the 
question  of  the  liability  of  the  city  of  Indiam^Ua  to  pay  a  bounty  to 
appellee,  under  a  resolution  of  the  city  council  offering  bounties  to  toI* 
unteers,  a  division  of  opinion  was  certified. 

APPEAL  from  the  Marion  Common  Pleas. 

Gregort  and  Elliott,  J.  J. — Jfarbison^s  complaint  is  for  a 
bounty  which  he  alleges  is  dne  him  from  appellant  The 
complaint  states  that  men  were  needed  to  fill  the  quota  of 
the  city  of  IncUanapoUs  under  the  call  for  troop&^cf  Deetmber^ 
1864 ;  that  to  procure  the  required  number  of  volunteers  to 
prevent  a  draft,  the  following  resolutions  were  passed  bj 
the  common  council  of  said  city,  viz: 

^'  Resolved^  That  the  sum  of  twenty-five  thousand  dollars 
is  hereby  appropriated  for  the  purpose  of  raising  and  mus-* 
tering  companies  for  the  service  of  the  United  States,  by  the 
payment  of  bounties  to  such  recruits  as  may  enlist  to  the 
credit  of  the  city  of  Indianapdia.  And  the  clerk  is  hereby 
directed  to  issue  and  place  in  the  hands  of  the  finance 
committee  warrants  on  the  treasurer,  payable  on  or  after  the 
first  day  of  December,  1865,  in  such  sums,  and  to  the  order 
of  such  persons  as  the  committee  may  designate ;  and  sud 
committee  is  authorized  to  dispose  of  the  same  at  not  less 
than  par,  and  shall  pay  the  proceeds  to  the  city  treasurer, 
and  the  treasurer  is  authorized  to  pay  the  same  out  as  foU 
lows :  to  any  volunteer  who  shall  be  credited  on  the  mus- 
ter-in rolls  to  the  city  of  Indianapolis,  after  this  date,  au 
amount  not  exceeding  one  hundred  and  fifty  dollars;  and  no 
money  shall  be  paid  to  any  volunteer  by  the  treasurer 
except  upon  a  warrant  signed  by  the  mayor  and  the  clerk, 
and  the  clerk  shall  issue  no  warrant  except  upon  the  certifi- 
cate of  the  mayor  that  the  volunteer  has  been  duly  credited 
on  muster-in  rolls  to  the  city  of  Indianapolis. 

^^And  resolved  further,  That  a  premium  of  ten  dollars  be 
paid  to  any  person  who  shall  procure  an  acceptable  recruit^ 
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as  hereinbefore  provided  for ;  and  should  said  recruit  present 
himself,  he  shall  be  entitled  to  said  premium." 

.That  afterwards,  to-wit,  on  the  17th  day  of  Januanjy 
1865,  certain  other  resolutions  were  passed,  which  are  as 
follows : 

^^JResolvedy  That  the  bounty  now  paid  by  the  city  to  the 
persons  who  enlist  under  the  call  of  the  President  of  the 
United  States  for  800,000  more  volunteers,  dated  December 
20,  1864,  be  and  the  same  is  hereby  increased  to  three 
hundred  and  seventy-five  dollars,  and  that  the  premium  be 
increased  to  twenty-five  dollars,  or  if  the  recruit  presents 
himself,  that  the  bounty  be  increased  to  four  hundred  dollars 
for  every  acceptable  recruit  enlisted  and  mustered  into  service 
under  said  call,  and  accredited  upon  the  quota  of  said  city 
of  IndianapoliSy  from  and  after  the  17th  day  of  Januari/y 
1865.  And  the  city  clerk  is  hereby  authorized  and  directed 
to  issue  warrants  on  the  city  treasurer,  in  addition  to  the 
appropriations  made  by  resolution  dated  January  2,  1865, 
sufficient  to  pay  the  bounty  herein  provided  for,  such  war- 
rants to  be  issued  and  disposed  of  in  the  same  manner  as 
provided  in  the  resolution  of  January  2, 1865." 

That  the  ofier  was  made  public  by  publication  in  the 
newspapers  published  in  the  city ;  that  it  thereby  came  to 
the  knowledge  of  the  appellee ;  that  in  consideration  thereof 
he  was  induced  to  volunteer  and  be  credited  to  the  city, 
and  on  the  10th  of  March,  1865,  before  the  quota  of  the  city 
was  filled,  and  before  any  notice  was  given  by  the  city 
council  that  volunteers  would  no  longer  be  paid  bounties, 
he  did  enlist  and  was  regularly  mustered  into  the  military 
service  of  the  United  States  for  one  year,  and  was,  at  the 
special  instance  and  request  of  the  appellant,  credited  to  the 
second  ward  in  the  city  of  Indianapolis.  That  he  was  mus- 
tered without  the  intervention  of  a  recruiting  ogent.  That  he 
called  immediately  at  the  ma^^or's  office,  and  upon  tiie  city 
clerk  and  treasurer  for  his  money,  having  with  him  the  proper 
evidence  of  his  enrollment,  muster  and  credit,  but  that  the 
mayor  refused  to  give  him  such  a  certificate  as  would  enable 
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him  to  obtdn  the  moneyi  or  in  any  way  to  recognize  his  claim. 
That  he  was  immediately  ordered  away  with  his  regiment 
by  his  superior  officer,  and  could  not  call  again  until  hewn 
mustered  out.  That  he  again  demanded  his  bounty  of  the 
city  officials,  but  it  was  refused. 

To  this  complaint  the  defendant  demurred ;  the  demurrer 
was  overruled  and  a  proper  exception  taken.  The  appellant 
answered  in  five  paragraphs.  1.  General  denial.  2.  That 
the  appropriation  was  a  specific  one,  only  drawn  from 
upon  the  certificate  of  the  mayor,  and  that  the  plaintift"  had 
not  obtained  such  certificate.    3.  Want  of  consideration. 

4.  That  the  notices  given  of  the  appropriation  by  the  offi- 
cers of  the  city  required  persons  proposing  to  claim  bounty 
to  first  notify  the  city  authorities  of  their  intention  to  enlist. 

5.  That  the  notices  given  of  the  appropriation  notified  all 
persons  desiring  to  enlist  to  first  report  to  the  mayor's  office, 
and  notify  the  city  authorities  of  their  intention  to  enlist, 
and  that  the  appellee  gave  no  notice  of  any  such  intention, 
and  that  appellant  never  had  any  notice  of  appellee's  enlist- 
ment until  long  afterwards.  To  the  second,  fourth  and  fifth 
paragraphs,  demurrers  were  sustained,  and  exceptions  prop- 
erly taken.  Reply  to  the  third  paragraph,  by  the  general 
denial. 

The  evidence  given  on  the  trial  tended  strongly  to  sus- 
tain the  allegations  of  the  complaint.  There  are  a  number 
of  questions  made  and  argued  in  this  case,  but  with  the 
exception  of  some  formal  objections  to  the  exclusion  of  tes- 
timony, they  all  center  in  the  main  question  involved  viz: 
Was  the  appellee,  under  the  facts  averred  and  proved,  entitled 
to  the  bounty  offered  by  the  city  ?  The  appellee  enlisted, 
was  credited  to  the  city,  and  the  city  received  the  benefit  of  his 
enlistment.  He  appeared  in  perison  before  the  mayor  in  due 
time,  with  the  evidences  of  his  enlistment  and  credit 
According  to  the  evidence  the  mayor  required  proof  of  his 
identity.  The  muster  roll  in  the  possession  of  the  applicant-, 
with  the  proper  certificates,  were  the  highest  evidence  that 
could  be  given  of  identity.    The  mayor,  at  the  peril  of  the 
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city,  could  not  require  any  higher  propf.  The  appellee  did 
everything  that  it  was  in  his  power  to  do.  The  city  got 
the  benefit  of  the  enlistment,  and  ought  not  to  be  allowed 
to  refuse  payment  because  the  officers  of  the  city  made  an 
unreasonable  requirement. 

It  is  claimed  that  the  city  ought  not  to  pay,  because  it 
undertopk  to  borrow  the  money  at  the  time  in  a  special 
manner,  thereby  creating  a  special  fund  out  of  which  these 
bounties  were  alone  to  be  paid.  It  is  difficult  to  perceive 
'  the  force  of  this  objection.  The  money,  when  borrowed, 
became  a  debt  against  the  city,  payable  out  of  her  general 
fund.  That  the  intermediate  step  was  not  taken,  is  not  a 
very  cogent  reason  for  withholding  from  the  appellee 
money  justly  due  him  for  services  performed. 

We  think  that  the  judgment  of  the  court  below  is  right, 
and  that  there  was  no  error  in  the  pleadings  and  proceed- 
ings which  affect  the  substantial  rights  of  the  city. 

We  are  therefore  for  affirming  the  judgment  of  the  court 
below,  with  costs. 

Frazes  and  Ritf ,  J.  J. — The  resolutions  of  the  city  coun- 
cil authorized  the  creation  of  a  special  fund  by  the  sale  of 
warrants  on  its  treasury,  at  not  less  than  par,  for  the  pay- 
ment of  bounties.  "So  authority  was  given  to  contract 
with  any  volunteer  for  the  payment  of  a  bounty  to  him 
otherwise  than  out  of  this  special  fund.  The  complaint 
fails  to  show  that  the  finance  committee  were  able  to  dis- 
pose of  the  warrants  as  authorized,  so  as  to  create  the 
special  fund. 

From  the  foregoing  considerations,  it  seems  to  us  very 
plain  indeed  that  the  complaint  was  bad  on  demurrer.  The 
question  is,  in  our  opinion,  one  of  plain  law,  arising  upon 
the  face  of  the  complaint,  and  we  fail  to  perceive  the  force 
of  the  suggestions  of  our  brethren  concerning  the  abstract 
justice  of  the  plaintifi'^s  case,  as  applied  to  such  a  question. 
If  the  special  fund  was  created,  it  was  easy  to  aver  it.  .  If 
the  fund  was  not  raised,  then  the  plaintiff  could  easily  have 
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known  that  fact,  and  must  be  charged  with  such  knowledge 
at  the  time  he  yolunteered,  and  in  that  case,  the  justice  of 
his  claim  becomes  imperceptible. 
J5.  K.  Mlioit  and  J.  B.  Blacky  for  appellant 
W.  Morrow  J  B.  M.  Goodwin  and  W.  H.  Hay^  for  appellee. 


FLSiciNa  V.  BDHGAmTER  and  Others. 
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^        Mbchahic'8  Lieh.— By  the  act  of  March  11, 1867,  (Acta  1867,  p.  08,)  the  lien 

IM   406  of  a  meohsnio,  or  material  man,  for  work  done  or  material  famishedi 

relates  to  ihe  time  when  the  work  commenced,  or  the  materials  began  to 
be  famished,  so  as  to  take  priority  oTcr  a  subsequent  conToyanee  or  lien. 

APPEAL  from  the  Warren  Common  Pleas. 

GREGORYy  C.  J. — Complaint  by  the  appellees,  Sutton  and 
Fleming^  to  enforce  a  mechanic's  lien.  Notices  were  filed  in 
the  recorder's  office,  on  the  24th  of  August^  1867.  The 
work  was  done  in  May  and  June  of  that  year,  under  a  con- 
tract with  Sutton^  who  was  erecting  the  house  on  which  the 
liens  are  sought  to  be  enforced. 

Fleming  answered  that  Sutton  purchased  the  lots  on  which 
the  house  was  erected  from  one  Purvianee;  paid  a  part  of 
the  purchase  money,  and  took  a  title  bond,  conditioned  for 
a  deed  upon  full  payment;  that  afler  the  purchase,  Sutton 
built  the  house  upon  the  lots,  and  finding  himself  unable  to 
pay  for  the  property,  sold  and  assigned  his  interest  therein, 
and  in  the  title  bond,  to  the  appellant,  absolutely  and 
unconditionally,  and  received  full  payment;  that  he,  Flem-^ 
ingy  tJien  paid  Purvianee  the  balance  of  the  purchase  money^ 
and  received  from  him  an  absolute  conveyance  of  the  prop- 
erty, and  put  the  deed  upon  record;  that  all  this  occoired 
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thirty  days  before  the  filing  of  the  notices  of  the  liens  of 
the  plaintifis.  A  demurrer  was  sustained  to  the  answer, 
and  this  presents  the  only  question  in  the  case. 

Under  the  act  of  JuTie  18, 1852,  this  court,  in  Milikin  et 
al.  V.  Armstrong  et  aZ.,  17  Ind.  456,  held  that  the  lien  of  a 
mechanic,  for  work  done  or  materials  furnished  in  the  con- 
struction of  a  house,  only  took  efiect  from  the  time  of 
filing  his  notice  in  the  recorder's  office. 

By  the  act  of  March  11,  1867,  the  act  of  1852  is  so 
amended  as  to  provide  that  ''the  liens  so  created  shall  relate 
ta  the  time  when  the  work  upon  said  building  or  repairs 
'began,  and  to  the  time  when  the  person  furnishing  mate- 
rials began  to  furnish  the  same,  and  shall  have  priority  over 
all  liens  suffered  or  created  thereafter,  except  other  me- 
chanics' and  material  men's  liens,  over  which  there  shall  be 
no  such  priority."    Acts  1867,  p.  98. 

It  is  contended  that  the  liens  do  not  take  priority  over 
the  subsequent  conveyance,  but  that,  by  the  terms  of  the  law, 
the  priority  is  confined  to  subsequent  liens,  and  does  not  em- 
brace conveyances.  We  think  otherwise.  A  fair  construc- 
tion of  the  law  is,  that  the  lien  of  a  mechanic  or  material 
man  relates  to  the  Dime  when  the  work  commenced,  or  the 
materials  began  to  be  furnished,  as  to  subsequent  convey- 
ances as  well  as  to  other  liens.  Fleming  took  his  convey- 
ance subject  to  the  liens  of  the  appellees.  The  court 
below  committed  no  error  in  sustaining  the  demurrer  to 
the  answer. 

The  judgment  is  affirmed,  with  costs. 

J,  H.  Brown^  for  appellant. 

B.  F.  Oregory  and  J.  Harper ^  for  appellees. 
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Company  v.  Dunlap. 

SoERif r's  RxTumir — Omkctions  to. — An  objection  Uiat  the  retom  of  the 
officer  to  a  summons  is  "  insufficient,"  is  too  general  to  raise  any  queeUon. 

Railroads. — Service  of  Paocs8& — In  actions  against  railroads  for  the 
killing  of  stock  by  their  trains,  the  summons  may,  under  section  2  of  the 
act  of  1868  (Acts  1863,  p.  187),  be  served  upon  a  conductor,  but  the  statute 
does  not  require  such  service,  and  service  upon  any  agent  of  the  corpora- 
tion, as  authorised  by  section  86  of  the  code,  or  by  the  act  of  March  4, 
1858,  is  good. 

Injuries  to  Akixals. — The  statute  upon  the  subject  of  the  liability  of  rail- 
roads for  stock  killed,  where  the  road  is  not  fenced,  gives  to  the  want  of  a 
proper  fence  the  same  effect  that  negligence  in  the  management  of  the 
train  would  otherwise  involve. 

Same. — ^The  act  of  1868,  upon  this  subject,  having  been  passed  in  view 
of  the  decisions  of  this  court,  that  the  liability  under  the  statute  of  1853, 
upon  the  same  subject,  extended  to  cases  where  the  negligence  of  the 
owner  contributed  to  the  injury,  by  permitting  the  animkl  to  wander 
upon  lands  a^oining  the  track,  the  new  act  must  be  construed  in  the 
same  way. 

Same. — But  if  the  conduct  of  the  owner  is  of  such  a  character  as  to  justify 
the  belief  that  he  desired  the  injury  to  happen,  the  railroad  company 
will  not  be  liable,  though  the  road  is  not  fenced. 

Neolioeece. — ^PLEADnro. — ^To  an  action  against  a  railroad  company  for 
killing  a  horse,  the  road  not  being  fenced,  it  was  answered  that  the  horse 
was  killed  without  any  negligence  or  fault  on  the  part  of  the  defendant, 
and  because  of  the  gross  negligence  of  the  plaintiff. 

ffdd^  that  the  particular  act  or  omission  of  the  plaintiff,  in  which  the 
alleged  gross  negligence  consisted,  should  have  been  averred,  and  that  for 
want  of  this  the  answer  was  bad,  even  if  it  would  otherwise  have  been  a 
good  defense. 

APPEAL  from  the  Johnson  Common  Pleas. 

Frazer,  J. — This  was  a  suit  against  the  appelllmt  for  the 
killing  of  the  appellee's  horse  by  the  cars  of  the  appellant 
The  complaint  was  in  two  paragraphs.  The  first  alleged 
that  the  railroad  was  not  fenced,  ^<  at  the  time  when  and 
place  where"  thie  horse  was  run  over  and  killed.  By  the 
second  paragraph,  the  right  of  action  was  bottomed  upon 
the  negligence  of  the  defendant's  servants.  The  sheriff's 
return  to  the  summons  was  as  follows:  ^^  Served  the  within 
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on  James  H.  MeCleUan,  JeffersonrnUtj  Madison  and  Indzana" 
poUs  Bailroad  Ageni  at  Franklin^  and  Owen  Frosty  Jefferson- 
viUe  Railroad  Passenger  ConductoTy  by  reading  to  and  in  the 
hearing  of  the  same."  There  was  a  motion  overruled  to 
set  aside  the  return,  for  the  following  reasons:  1.  Because 
it  was  insufficient.  2.  It  should  have  been  served,  by 
copy,  on  a  conductor  of  a  train  passing  through  the  county. 
The  first  of  these  objections  was  too  general ;  it  pointed  out 
no  particular  objection  to  the  return,  and  was,  therefore, 
rightly  disregarded.  A  different  rule  would  sanction  a  prac- 
tice tending  to  mere  vexation,  and  hindering  instead  of 
aiding  in  the  administration  of  justice.  A  blind  motion, 
snggesting  no  definite  ground  of  objection  to  the  return, 
would  put  the  court  lyon  a  general  search,  and  operate  as 
a  trap,  when,  if  the  defect  were  pointed  out,  it  might  be 
cured  by  speedy  amendment  by  the  officer,  or  if  that  could 
mot  be  done,  it  is  fair  to  suppose  that  the  court  would  sus- 
tain the  motion,  and  thus  avoid  any  opportunity  for.  the 
vexation  and  delay  of  an  appeal  to  this  court.  Such  ques- 
tions, merely  dilatory,  and  in  no  manner  touching  the  mer- 
its of  the  controversy,  are  not  favored  by  previous  decisions 
of  this  court. 

The  second  objection  made  to  the  sufficiency  of  the 
return  is  definite.  But  we  think  it  was  correctly  overruled. 
The  third  section  of  the  act  of  1868,  (p.  187,)  authorizes 
service,  by  copy,  upon  any  conductor  of  a  train  pass- 
ing through  the  county,  in  actions  for  killing  or  inju- 
ring animals  upon  railroads  not  securely  fenced ;  but  that 
statute  does  not  require  such  service.  It  does  not,  there- 
fore, render  insufficient  service  upon  any  agent  of  the  cor- 
poration, as  authorized  by  the  86th  section  of  the  code,  and 
by  the  act  of  March  4,  1853.  Sess.  Laws  1853,  p.  102,  and 
Xaws  Spec.  Sess.  1861,  p.  78.  We  do  not  overlook  the  fact 
that  the  return  of  service  upon  the  station  agent  was  defective, 
in  not  showing  that  the  chief  officer  of  the  corporation  was 
not  found  in  the  county.  That  objection  was  not  made 
below,  and  is  not  made  even  here. 
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But  there  is  still  another  reason  why  the  motion  to  set 
aside  the  service  upon  the  second  ground  should  have  be^n 
overruled*  The  second  paragraph  of  the  complaint  was  the 
ordinary  action  for  negligence^  and  there  is  nothing  in  the 
act  of  186S,  relied  upon  by  the  appellant,  which  at  all 
touches  the  subject  of  process  in  such  a  case. 

The  defendant  pleaded:  1.  General  denial.  2.  To  the 
first  paragraph  of  the  complaint,  that  the  horse  was  killed 
without  any  fault  or  negligence  of  the  defendant,  and 
because  of  the  gross  negligence  of  the  plaintifi*.  It  is 
assigned  for  error,  that  a  demurrer  to  this  second  paragraph 
was  austained.  The  statute  of  1863,  already  referred  to, 
made  the  defendant  liable,  the  road  being  unfenced,  ^'  with- 
out regard  to  the  question  whether  such  killing  was  the 
result  of  willful  misconduct  or  negligence,  or  the  result  of 
unavoidable  accident."  Sec.  5.  Undoubtedly  the  miscon- 
duct and  negligence  of  the  railroad  company  is  meant 
to  1)e  referred  to  by  the  statute.  It  was  intended  that  the 
absence  of  a  sufficient  fence  should  have  the  efiect  to  create 
a  liability  for  the  destruction  or  injury  of  animals  by  a  rail- 
road train  that  negligence  or  willful  misconduct  in  the 
management  of  the  train  would  otherwise  involve.  And, 
indeed,  the  act  of  1868  was  passed  in  full  view  of  repeated 
decisions  of  this  court  construing  the  act  of  1853,  which 
uses  the  same  language,  as  creating  the  liability,  even 
though  the  plaintiff  had  been  guilty  of  negligence  contrib- 
uting to  produce  the  injury,  by  permitting  the  animal  to 
wander  upon  lands  adjoining  the  track  of  the  railroad.  M. 
^  L  R.  R.  Co.  V.  Whiieneek,  8  Ind.ai7;  L  ^  C.  B.  R.  Co. 
V.  Townsend,  10  id.,  88 ;  N.  A.  ^  S.  R.  R.  Co.  v.  'HlUm, 
12  id.j  8;  Same  v.  MaideUj  id.  10;  /.  ^  C.  R.  R.  Co.  v. 
Guardj  24  id.,  222 ;  Same  v.  McKinney,  id.  283.  To  this 
extent,  at  least,  then,  the  act  of  1863  must  be  held  to  go, 
and  so  far  the  question  ought  not  longer  to  be  deemed  open 
to  discussion  here. 

But  in  Knight,  Admr.,  v.  The  T.  ^  W.  R.  R.  Co.,  24 
Ind.  402,  it  was  held  that  where  the  negligence  of  the  plain- 
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as  was  so  gross  as  to  show  a  willingness  that  the  animal 
should  be  killed,  there  could  be  no  recovery,  though  the 
road  was  not  fenced.  So,  very  clearly,  if  the  owner  drives 
his  animal  upon  the  track,  that  it  may  be  killed,  or  allows  it 
to  wander  under  such  circumstances  as  justify  the  conclu- 
sion that  he  desires  that  result,  it  cannot  be  supposed  that 
the  legislature  intended  that  the  railroad  company  should 
be  liable,  on  account  of  its  failure  to  fence.  These  would 
be  cases  of  an  exposure  of  the  property,  with  the  fraudu- 
lent intent  to  obtain  its  value  by  suit;  and  the  courts  are 
not  at  liberty  to  hold  that  by  this  statute  the  legislature 
meant  to  sanction  such  iniquity.  The  language  employed 
indicates  no  such  purpose. 

The  averment  of  the  paragraph  of  the  answer  under  ex- 
amination is,  that  the  horse  ^'was  killed  by  and  on  account 
of  the  gross  negligence  of  said  plaintiff,  and  without  any 
fSEtult  or  negligence  of  said  defendant,  its  servants  or  em- 
ployees/' It  is  argued  that  this  general  allegation  of  gross 
negligence  is  not  sufBcient;  thatit  is  but  a  conclusion;  that 
the  facts  should  have  been  stated ;  and  The  City  of  Buffalo 
V.  HMoway,  3  Seld.  498,  and  Seymour  v.  MaddoXy  16  Q.  B. 
826,  are  cited  in  support  of  the  position.  We  think  that 
those  cases  do  not  go  to  the  point.  The  gravamen  in  each 
of  those  cases  was,  that  by  virtue  of  a  contract  it  became 
the  duty  of  the  defendant  to  do  certain  things  which  ho 
n^lected  to  do,  whereby  the  plaintiff  was  damaged.  It  did 
not  appear,  from  the  facts  stated,  that  the  duty  was  imposed, 
and  it  was  merely  held  that  the  averment  that  the  duty  ex- 
isted was  alleging  a  conclusion  of  law,  and  not  a  fact.  This 
was  in  accordance  with  a  rule  of  pleading  long  and  well 
settled*  But  was  it  a  question  of  law,  or  a  question  of  fact, 
or  a  mixed  question,  whether  gross  negligence  existed  ?  If 
a  question  of  fact,  then  the  averment  was  the  averment  of 
a  fact  to  be  proved,  and  to  have  alleged  the  particular  cir- 
cumstances justifying  the  conclusion  might  have  violated 
Hiat  familiar  rule  of  pleading  which  forbids  aUe^ng  the 
evidence.    This  rule  is,  however,  to  be  harmonij^ed  with 
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another,  viz.,  that  a  general  statement  ^f  facts,  which  ad- 
mits of  almost  any  proof,  is  had.  1  Chit.  PL  282.  These 
i*ules  define  two  extremes,  both  of  which  mnst  be  avoided. 
Regarding  the  averment  as  a  conclusion  of  fact  and  not  of 
law,  has  the  pleader,  in  this  instance,  avoided  the  latter  ex- 
treme?   Is  the  allegation  too  general? 

The  approved  forms  in  the  books  of  precedents  seem  to 
justify  some  generality  in  the  averment  of  negligence;  that 
is,  the  particular  facts  constituting  negligence  are  not 
alleged.  So,  among  the  forms  made  sufficient  by  our  stat- 
ute, Ko.  14  is  one  for  a  complaint  against  the  owner  of  a 
stage  coach  for  injuiy  to  a  passenger  by  the  carelessness  of 
the  driver,  in  which  the  allegation  is,  ^Hhat  the  stage  was 
upset  by  the  carelessness  of  the  driver,  whereby,"  &c.;  from 
which  it  may,  by  liberality  of  construction,  be  understood 
that  carelessness  in  driving  was  intended  to  be  stated  as  the 
cause  of  the  injury.  So  far  as  we  are  aware,  all  the  forms, 
and  certainly  every  rule  of  pleading  which  can  be  applied 
to  the  subject,  while  dispensing  vrith  the  necessity  of  a 
prolix  statement  of  the  particulars  constituting  negligence, 
do  require  that  the  act  which  was  characterized  by  n^li- 
gence  shall  be  stated.  What  did  the  plaintiff  in  this  case 
do,  with  gross  negligence?'  Or  what  act  did  he  so  omit. 
The  fact  that  the  horse  starved  to  death  because  he  did  not 
feed  him,  or  perished  in  a  swamp  into  which  the  plaintiff 
had  driven  him,  or  died  becaiuse  of  reckless  driving,  or  any 
other  of  the  thousand  modes  by  which  gross  carelessness 
may  destroy  an  animal's  life,  without  the  intervention  of 
any  railroad,  might  be  proved  to  sustain  this  paragraph  of 
the  answer,*  quite  as  well  as  that  the  horse  was  blind  and 
had  been  willingly  exposed  to  collision  with  railroad  trains, 
passing  every  hour,  as  in  the  case  of  Knight  v.  The  T.  ^ 
TT.  jB.  It.  O).,  already  cited.  The  pleading  is  so  utterly 
uncert^n  and  ambiguous,  that  it  cannot  be  told  from  it 
^'hether  the  pleader  intended  to  deny  tlie  complaint,  or  to 
confess  and  avoid  it  If  the  former,  then  his  proof  was 
admissible  under  the  general  denial   If  the  latter,  it  ahould 
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*  have  so  appeared  upon  its  face,  by  such  allegations  as  would 
have  shown  (the  killing  of  the  horse  by  the  cars  being  ad- 
mitted) that  the  gross  negligence  of  the  plaintifi'  produced 
the  fatal  result  Even  then  it  might  be  a  question  whether 
the  facts  would  constitute  a  bar  to  the  action.  The  ques- 
tion would  then  be  whether  gross  negligence  of  the  plain- 
tiiF,  in  exposing  the  horse  to  injury,  is  always  sufficient  to 
show  a  willingness  or  desire  that  injury  may  be  inflicted. 
Sut  that  question  need  not  now  be  decided. 

The  evidence  of  the  plaintiff  was  not  definite  as  to 
whether  the  animal  was  killed  before  or  after  the  suit  was 
begun.  The  animal  was  killed  in  the  forenoon  of  ±he  day 
that  the  suit  was  brought,  October  11,  according  to  one  wit- 
ness, while  another  thinks  he  was  killed  in  September.  It 
-was  not  put  in  proof  when  the  suit  was  commenced.  The 
appellant  thinks  that  a  new  trial  should  have  been  granted 
because  the  evidence  did  not  show  th|tt  the  horse  was  killed 
before  the  commencement  of  the  suit.  There  is  nothing 
Tvliatever  in  the  point.  That  question  was  not  in  issue. 
SmUh  V.  Hdmesj  19  N.  Y.  271. 

The  appellant  attacks  the  first  paragraph  of  the  com- 
plaint, because  it  does  not  allege  that  the  railroad  was  not 
fenced  at  the  place  where  the  animal  entered  upon  it.  We 
need  not  pass  upon  the  question  of  the  sufficiency  of  this 
paragraph.  The  second  paragraph  was  good,  and  the  evi- 
dence was  sufficient  to  support  it  in  this  court. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 

S.  P.  Oyler  and  D.  W.  Howey  for  appellant. 
G.  M.  Ouerstreety  A.  B.  Hunter j  D.  JD.  Banta  aid  G.  Byfield^ 
for  appellee.  ' 
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Graham  and  Another  v.  Exyla. 

CAPiiUB. — JnnxsDicTioJff. — ^In  aXdta  eommenced  by  ctgnaaadreqfomdemdimt,  Iha 
jurisdiction  of  a  justice  of  the  peace  extends  throughout  his  county,  and 

•  oyer  all  persons  found  thereiui  whether  they  reside  therein,  or  in  other 
counties. 

Saxk. — ^Pbacticv. — Such  a  case  stands  for  trial  on  the  merits,  and  the  truth 
of  the  affidavit  on  which  the  capi<u  issues  cannot  be  brought  in  quesUon. 

APPEAL  from  the  Howard  Circuit  Court 
Gregory,  C.  J. — Suit  against  the  appellant,  commenced 
before  a  justice  of  the  peace  by  capias  ad  respondendumjiasaed 
on  the  affidavit  of  the  appellee,  that  the  plaintiff  had  a  legal 
demand  against  the  defendants,  then  due ;  that  they  then 
were  in  the  county,  and  were  about  to  leave  the  same, 
taking  with  them  property  subject  to  execution,  with  which 
the  debt  might  have  been  made,  with  intent  to  delay  and 
defraud  the  plaintiff.  The  appellants  appeared  before  the 
justice,  and  answered,  under  oath,  in  abatement,  that  one  of 
them  resided  in  Clark  township,  in  Johnson  county,  and  the 
other  in  Center  township,  in  Marion  county,  in  this  State; 
denying  that  they  were  about  to  leave  the  county  in  which 
the  action  was  commenced,  taking  property  subject  to  execu- 
tion, with  intent  to  defraud  the  plaintiff.  The  answer  was, 
on  motion,  rejected  by  the  justice.  A  trial  before  the  jus- 
tice resulted  in  a  judgment  against  the  defendants,  from 
which  they  appealed  to  the  Tipton  Circuit  Court.  A  change 
of  venue  took  the  case  to  the  court  below,  in  which  latter 
court  the  defendants,  on  leave,  refiled  their  plea  in  abate- 
ment, to  wtafch  the  plaintiff  demurred.  The  demurrer  was 
sustained,  and  this  ruling  is  complained  of  here.  The  jury 
found  for  the  plaintiff,  but  in  answer  to  a  special  interroga- 
tory, they  answered  that  the  defendants  were  not  about  to 
leave  the  county,  taking  property  subject  to  execution,  with 
intent  to  defraud  the  plaintiff.  Motions  for  a  new  trial  and 
for  judgment  on  the  special  finding  overruled,  and  this  is 
assigned  for  error. 


MAT  TERM,  1868.  488 

Lighty  and  Another  v.  Overbay's  AdminiBtrator. 

The  questions  involved  in  this  case  were  fully  considered 
and  settled  in  Harris  v.  Knapp  el  aL^  21  Ind.  198.  "We 
adhere  to  the  ruling  in  that  case. 

The  judgment  is  affirmed,  Avith  costs,  and  ten  per  cent, 
damages.  ' 

•/.  ffr^en,  for  appellants. 

If.  R.  Overman  and  O.  W.  Lowky^  for  appellee. 


Lighty  and  Another  v.  Overbay's  Administrator. 

Vebdict. — Suit  upon  a  promissory  note  given  for  the  price  of  personal 
property.  Answer,  a  breach  of  a  warranty  of  soundness.  The  eyidence 
would  have  sustained  a  verdiet  for  the  plaintiff  for  the  full  amount  of  the 
note,  but  the  jury  found  less  than  that  amount,  but  more  than  the  plain- 
tiff should  have  recovered  if  the  warranty  was  proved. 

Held,  that  the  defendant  could  not  complain  of  the  verdict. 

APPEAL  from  the  Fountain  Common  Pleas. 

Grbgory,  C.  J. — This  was  a  suit  by  Ocerbay's  administra- 
tor against  the  appellants  ^on  a  promissory  note.  The  note 
was  given  for  the  price  of  wheat  purchased  by  Lighty  at 
the  administrator's  sale  of  the  personal  property  of  the  de- 
ceased.  The  defense  relied  on  was  the  breach  of  an  alleged 
warranty  as  to  -the  soundness  of  the  wheat.  The  jury 
found  less  than  the  face  of  the  note,  but  more  than  the 
amount  to  which  the  plaintiff  was  entitled  under  the  evi- 
dence, admitting  that  the  alleged  warranty  was  proven. 
Lighty  testified  to  the  warranty.  Overbay^  the  administra- 
tor, who  made  the  sale,  contradicted  him.  Some  three  or 
four  witnesses  corroborated  Overbay.  The  jury,  under  the 
evidence,  could  well  have  found  the  full  amount  of  the 
note  and  interest.  That  they  found  less  is  not  a  matter  of 
Vol.  TTXTX.— 28 
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which  Lighiy  can  complain.  As  long  as  we  requiie  aU  tiie 
jury  to  agree,  we  most  expect  compromise  verdicts. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

M.  M.  MUfordy  for  appellants. 

T.  F.  Davidaoriy  for  appellee. 


BiBBLB  V.  MaTHIS. 

APPEAL  from  the  Wcarrm  Common  Pleas. 

Frazeb,  J. — The  question  upon  which  these  parties  wish 
our  decision  is,  whether  a  tax  payer,  furnishing  a  team  of 
horses  and  a  driver  to  work  on  the  roads,  is  entitled  to  four 
dollars  and  fifty  cents  per  day  upon  his  road  taxes.  That 
question,  however,  is  not  in  the  record  before  us,  and  cannot 
therefore  be  determined  in  the  present  cause. 

The  case  was  intended  to  obtain  a  mandate  to  compel  a 
supervisor  of  roads  to  give  a  receipt  to  a  tax  payer  for  the 
amount  of  road  tax  assessed  upon  the  property  of  the  lat- 
ter. Instead  of  following  the  practice  directed  by  the  stat- 
ute, (2  G.  &  H.  p.  820  it  seq.)  a  complaint,  not  sworn  to,  was 
filed,  and  the  defendant  appeared,  without  process,  and 
answered,  alleging,  among  other  things,  that  he  had,  at  the 
proper  time,  tendered  the  plaintiff  a  receipt  for  the  amount 
of  his  said  road  tax,  which  the  plaintiff  had  refused  to  re- 
ceive. A  demurrer  to  this  answer  was  sustained,  and  that 
is  assigned  for  error.    . 

As  the  parties  have  made  no  question  about  the  irregu- 
larity of  the  proceedings,  we  shall  consider  the  answer  as 
if  it  were  a  return  to  an  alternative  writ  of  mandate,  and 
determine  its  sufficiency  as  such. 

Either  the  fact  that  the  answer  contains  the  averment 
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which  we  have  stated  has  been  overlooked  by  the  court 
below  and  the  counsel,  or  else  we  fail  to  understand  why 
the  parties  difier.  It  appears,  from  the  pleadings,  that  the 
plidntiff  wishes  to  be  allowed  four  dollars  and  fifty  cents 
per  day,  while  the  supervisor,  in  his  answer,  claims  that 
three  dollars  and  fifty  cents  per  day  is  reasonable  and  law* 
fuL  Bat  we  are  unable  to  perceive  what  that  question  can 
have  to  do  with  the  present  case.  In  any  event,  as  the 
amount  of  the  tax  is  the  utmost  sum  which  the  plaintiff 
claims  that  the  supervisor  should  have  receipted  for,  and  as 
the  answer  shows,  and  the  demurrer  admits,  that  «ich  a 
receipt  was  tendered  and  refused,  we  do  not  perceive  what 
importance  attaches  to  the  mode  of  computation.  We 
think  that  the  demurrer  should  have  been  overruled. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  overrule  the  demurrer. 

B.  F.  Gregory  J  J.  Harper  and  D.  H,  Tuoomey^  for  appel- 
lant. 

J.  Park  and  L.  T.  Miller^  for  appellee. 


Beilly  V.  Cavanaugh.  i2»-i» 

« 

Attobkxts. — Liability  of. — ^An  atlomey  is  liable  to  his  olfont  for  the  con* 
'  seqnenoes  of  Ms  ignonnce,  carelessness  or  miskillftiliiess. 

S^hMM. — Etidxkck. — Where  damages  were  asked  against  an  attorney  for  the 
consequences  of  his  unskillAilness  in  taking  a  Judgment  upon  insufficient 
aerrice  of  process,  it  was  held  that  the  fact  of  the  alleged  defeciiTe  ser-  . 
Tice  could  only  be  proved  by  the  record. 

APPEAL  from  the  Warren  Conmion  Pleas. 

Fkazsr,  J. — ^This  was  a  suit  by  BeUly^  who  claims  to  be 
an  attorney,  to  recover  for  professional  services  rendered 
for  the  appellees.    The  demand  was  |500.    The  answer 
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was:  1.  General  denial.  2.  Counter-claim,  alle^ng  that 
the  plaintiff  so  ignorantlj  and  unskillfuUy  managed  the 
business  that  the  defendants  suffered  loss,  and  were  com- 
pelled to  pay  heavy  costs,  &c,    8.  Set-oft". 

It  is  assigned  for  error  that  the  court  below  overruled  a 
demurrer  to  the  counter-claim.  The  court  was  plainly 
right,  and  the  question  needs  no  discussion.  An  attorney 
is  always  liable  to  his  client  for  the  consequences  of  his 
ignorance,  carelessness  or  unskillfulness,  just  as  a  physician 
is  for  his  mal-practicc;  and  we  cannot  forbear  remarking 
that  a  few  suits  of  the  kind,  judiciously  distributed  through 
this  State,  might,  by  making  this  principle  of  law  more 
publicly  known,  have  some  tendency  to  relieve  the  commu- 
nity of  the  consequences  which  have  resulted  from  that 
section  of  the  state  constitution  which  allows  every  voter, 
who  can  prove  a  good  moral  character,  to  practice  law  in 
all  our  courts. 

There  was  a  reply  of  general  denial;  a  jury  trial;  a  ver- 
dict for  the  defendants,  assessing  their  damages  at  seventy 
dollars.  A  motion  for  a  new  trial  by  the  plaintiff'  was  over- 
iniled,  and  a  judgment  on  the  verdict. 

The  misfoi*tunes  of  the  appellees,  attributed  to  the  igno- 
rance and  carelessness  of  the  plaintiff,  seem  to  have  had 
their  rise  in  the  fact  of  his  taking  a  judgment  for  them  by 
default  upon  insufficient  service  of  process.  This  begat 
subsequent  suits  to  restrain  the  collection  of  the  judgment, 
in  which  the  Cavanaughs  were  defeated  and  compelled  to 
pay  heavy  costs,  besides  losing  the  debt  sought  to  be  col- 
lected. Witnesses  who  were  skilled,  called  to  speak  as  lo 
the  skill  and  care  evinced  by  the  plaintiff,  were  allowed  in- 
cidentally to  state  the  fact  as  to  the  defective  service  of 
process  as  the  basis  of  their  opinion  concerning  the  ques- 
tion of  skill.  The  plaintiff  objected  to  this,  because  the 
record  of  those  proceedings  afforded  better  evidence  of  the 
fact.  This  objection  was  overruled,  and  the  rqling  of  the 
court  was  assigned  as  one  cause  for  a  new  trial,  and  the 
qucation  is  presented  here.    We  are  not  disposed  to  base 
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our  judgment  upon  thjs  matter.  It  was  difficult  for  wit- 
nesses to  express  an  opinion  upon  the  question  of  skill 
without  referring  to  the  facts  upon  which  that  opinion 
rested.  That  reference  was  incidental  merely,  and  possibly 
it  was  not  error  to  permit  them  to  make  the  statement,  not 
as  proof  of  the  fact  stated,  however,  but  as  giving  the 
foundation  of  the-  opinion  expressed.  But  this  is  at  least 
doubtful.  But  this  could  not  supply  the  place  of  the  record 
itself.  The  rule  is  familiar,  that  the  contents  of  a  record 
must  be  proved  by  its  production,  and  not  by  oral  evidence. 
The  record  was  not  put  in  evidence,  nor  its  absence  ac- 
counted for.  Without  this,  there  was  no  proper  evidence 
that  the  fact  existed  upon  which  the  theory  of  the  mal- 
practice of  the  appellee  was  attempted  to  be  sustained. 
The  evidence  was  therefore  insufficient  to  sustain  the  ver- 
dict, and  upon  that  ground  we  think  that  the  motion  for  a 
new  trial  should  have  been  sustained. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

M.  M.  Milfordj  W.  P.  Rhodes  and  L.  JReilly,  for  appellant. 

J.  McCabCy  for  appellee. 


The  State  on  the  Relation  of  Jjtdak  v.  Lemonds  and 

Others. 

SxxcvTOBB  AND  Administbators. — It  18  the  dutj  of  an  administrator  to 
pay  the  debts  of  an  estate,  and  so  long  as  there  are  debts  to  be  paid,  a 
creditor  cannot  complain  that  the  money  is  not  paid  into  court 

APPEAL  from  the  Lawrence  Common  Pleas. 

Ray,  J. — Suit  on  relation  of  a  creditor  of  an  estate  against 
tJie  administrator  thereof  and  his  sureties,  upon  his  official 
bond.    The  breaches  assigned  are,  a  failure  to  pay  money 
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into  court,  and  that  the  administrator  converted  the  money 
to  his  own  use.  The  proof  on  the  trial  showed  that  if  the 
administrator  violated  any  condition  of  his  bond,  it  was  by 
paying  in  full  certain  claims  against  the  estate,  when  the 
assets  were  insufficient  to  pay  in  full  all  demands,  and  by 
paying  too  much  money  to  the  widow  of  the  decedent. 
Neither  of  these  acts,  however,  amounted  to  converting  the 
money  of  the  estate  to  his  own  use.  Nor  can  the  creditor 
complain  that  the  administrator  does  not  pay  money  into 
court.  It  is  the  duty  of  that  officer  to  pay  debts,  and  so 
long  as  any  indebtedness  exists,  the  creditor  cannot  complain 
that  he  does  not  pay  the  funds  of  the  estate  into  court. 
We  think  the  court  below  did  not  commit  error  in  finding 
for  the  defendant  under  the  breaches  assigned. 

The  judgment  is  affirmed,  with  costs. 

S.  W.  Shorty  for  appellant. 

M  D.  Pearson  and  A.  C.  Vorisj  for  appellees. 


Wright,  Auditor  of  Marion  County,  v.  Habris  and  Others. 

Liquor  Liobmse. — Remonstrancs. — Appeal. — The  act  of  1861,  giring  an 
appeal  to  the  remonstrant  f^om  the  decision  of  the  county  board  granting 
a  license  to  sell  liquor,  (Acts  1861,  p.  148)  is  only  declaratory  of  a  right 
which  already  existed  under  the  general  statute  authorising  appeals  from 
the  decisions  of  the  oonnty  boards.    1  G.  &.  H.,  sec.  81,  p.  258. 

Same.— 0TBBBUI.KD  Case.— The  case  of  Dre^^i  y.  The  State,  14  Ind.  123  is 
oTcrruled  upon  this  point 

Same. — Appeal  Bohd. — The  party  appealing  must  glTO  an  appeal  bond,  as 
required  by  the  general  statute  authorising  such  appeals. 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Frazer,  J. — The  appellees,  remonstrants  agsunst  an  appli- 
cation for  license  to  sell  liquors,  appealed  from  the  order  of 
the  board  of  commissioners  granting  the  license,  but  failing 
to  give  an  appeal  bond,  the  auditor  refused  to  certify  the 
proceedings  to  the  Circuit  Court.    The  appellees  proceeded 
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by  mandate  to  eompel  him  to  do  so^  and  sncceeded  in  the 
court  below,  and  the  auditor  appeals. 

The  act  of  1861,  which  expressly  gives  the  appeal,  stops 
there,  being  silent  as  to  any  bond,  and  indeed  silent  as  to 
ererything  save  giving  the  right  of  appeal,  and  a  jnry  trial 
in  the  court  to  which  the  cause  is  carried  by  appeal.  It  is 
likewise  silent  as  to  the  duty  of  the  auditor  when  such 
appeal  is  taken.  It  requires  nothing  of  that  officer.  Acts 
1861,  p.  143.  Doubtless  the  statute  was  passed  in  conse- 
quence of  the  decision  of  this  court  in  Drapert  v.  The  StatCj 
14  Ind.  123,  in  which  it  was  held  that  the  remonstrant, 
under  the  act  of  1839,  had  no  right  of  appeal  in  such  cases. 
That  decision,  as  will  be  seen  from  an  examination  of  it,  is 
based  chiefly  upon  the  ground  that  the  nature  of  the  pro- 
ceeding was  of  such  a  peculiar  character  that  the  legislature 
could  not  have  intended  to  allow  an  appeal  to  persons 
resisting  the  grant  of  the  license.  Thia  view  was  supported 
mainly  in  consequence  of  certain  specified  inconveniences 
to  the  petitioner  which  it  was  supposed  would  result  if  an 
appeal  were  allowed.  The  opinion  was  also  advanced  that 
the  community  had  no  appreciable  interest  in  the  subject, 
after  the  board  of  commissioners  had  taken  action  by  grant- 
ing the  license ;  that  the  citizen  could  not  be  injured  in  any 
of  his  rights  which  the  law  was  intended  to  protect,  by  the 
issuing  of  a  license  to  an  unfit  person  to  engage  in  this 
traffic.  This  latter  proposition  does  not,  however,  meet  the 
concurrence  of  any  member  of  the  court,  as  now  constituted. 
Indeed,  it  seems  too  obvious  to  need  argument  or  illustra- 
tion, that  the  citizen  might  and  often  would  be  most 
seriously  injured  pecuniarily,  if  it  be  granted  that  the  law 
was  intended  only  to  guard  pecuniary  interest,  by  the  estab- 
lishment of  tippling  houses  in  his  vicinity,  under  the  man- 
agement of  unfit  and  unscrupulous  proprietors. 

Indeed,  it  seems  to  us  that  Drapert  v.  The  SlaUj  supra.y  was 
not  correctly  decided.  It  was  not  doubted,  but  expressly  said 
in  that  case,  that  the  petitioner  might  appeal  from  the 
county  board  if  the  decision  of  that  tribunal  was  adverse 
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to  him.  This  could  only  be  becauee  another  statute  (1  G. 
&  H.,  §  31y  p.  253)  provides  generally  that  '^from  all  decis- 
ions of  such  commissioners  there  shall  be  allowed  an  ap- 
peal to  the  Circuit  or  Common  Pleas  court,  by  any  person 
aggrieved/'  and  directs  the  method  of  taking  such  appeal 
The  granting  of  a  license  involves  the  decision  of  a  ques- 
tion of  fact,  which  is  to  be  based  upon  evidence,  and  upon 
which  the  remonstrant  has  a  right  to  be  heard.  That  ques- 
tion is,  whether  the  applicant  is  a  man  of  good  character 
and  fit  to  be  trusted.  1  G.  &  H.,  §§  8,  4,  p.  614.  We 
can  perceive  no  satisfactory  reason  for  holding  that  the 
statute  giving  the  right  of  appeal  in  the  broad  language 
above  quoted,  shall  be  for  the  benefit  of  the  liquor  dealer, 
but  not  for  the  citizen  who  contests  the  fact  of  his  fitness  to 
be  entrusted  with  a  license.  It  is  not  on  the  ground  of  the 
immorality  of  the  traffic  that  the  latter  may  remonstrate 
against  granting  the  license,  but  expressly  on  account  of 
the  "  immorality  or  other  unfitness  "  of  the  applicant.  The 
law  tolerates  the  business,  under  certain  restrictions,  in  the 
hands  only  of  men  of  good  character,  adjudged  to  be  fit  to 
carry  it  on,  provided  they  obtain  a  license.  By  implication, 
it  thus  brands  it  as  a  dangerous  business,  to  be  specially 
authorized  only  to  those  who  will,  as  is  supposed,  so  con- 
duct it  as  to  avoid  many  of  its  injurious  effects  upon  the 
community.  Such  is  the  whole  spirit,  scope  and  purpose  of 
the  act  of  1859  upon  the  subject.  There  was,  in  our  opin- 
ion, no  warrant  in  that  act  for  a  decision  giving  an  appeal 
in  favor  of  the  license,  and  denying  the  same  right  against 
it,  thus  on  the  one  side  cutting  oft*  the  opportunity  for  a  sat- 
isfactory litigation  of  the  issue  of  fact  made  before  the  com- 
missioners, and  denying  it  on  the  other.  The  question  is 
between  the  applicant  and  the  remonstrants,  and  not,  as  was 
erroneously  assumed,  merely  between  the  applicant  and  the 
county.  The  right  of  remonstrance  is  a  substantial  and  not 
simply  a  barren  right,  signifying  nothing.  It  is  important 
to  the  community  that  it  should  not  be  flittered  away,  for  it 
is  surely  quite  as  essential  to  the  public  welfare,  in  the  light 
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of  the  act  of  1859,  that  an  unfit  man  shall  not  have  a  license, 
as  that  one  who  is  fit  shall  have  it.  We  regard  the  act  of 
1861  as  merely  declaratory  of  the  law  as  it  was  before,  and 
are  clearly  of  the  opinion  that  the  general  statute  already 
cited  ^ves  the  appeal,  and  must  be  complied  with,  in  order 
to  be  available.  It  requires  a  bond.  But  it  is  argued  that 
the  bond  would  be  an  idle  form,  for  the  reason  that  the 
remonstrants  appealing  are  not  liable  for  costs,  if  defeated 
on  the  appeal.  And  Drapert  v.  The  State  is  cited  in  sup- 
port of  the  proposition.  If  the  question  is,  as  was  there 
said,  merely  between  the  applicant  and  the  county,  then  it 
might  possibly  follow  that  not  the  remonstrants  appealing, 
but  the  county,  must  pay  costs  when  the  appeal  is  unsuc- 
cessful. Indeed,  we  are  advised  that  it  is  the  practice  in 
some  parts  of  the  State  to  render  judgment  for  costs  in  such 
cases  against  the  county,  thus  putting  it  in  the  power  of  a 
single  citizen  sometimes  to  prosecute  a  hopeless  and 
groundless  appeal  at  the  expense  of  the  county  treasury,  and 
without  any  risk  to  himself.  But  regarding  the  reasoning 
in  Drapert  v.  The  State^  supra^  as  essentially  unsound,  as  we 
do,  this  absurd  result  is  avoided. 

The  judgment  is  reversed,  with  costs,  and  the  case 
remanded,  with  instructions  to  overrule  the  demurrer. 

M.  31.  Ray^  J.  W.  Gordon  and  W.  Mareh^  for  appellant. 

J.  A.  JBealj  for  appellees. 


Whitinqer  v.  Nelson. 

Pkactick. — Sc/FBSMB  CovBT. — ^Thftt  the  finding  is  contrary  to  law,  or  totha 
CTidenoe,  is  ground  for  a  new  trial,  but  in  the  Supreme  Court  drror  shouhlr 
be  assigned  upon  the  overruUng  of  the  motion  for  a  now  trial. 

APPEAL  from  the  Madison  Circuit  Court. 
Ray,  J. — The  only  question  sought  to  be  raised  in  this 
court,  in  this  case,  is  as  to  the  sufficiency  of  the  evidence  to 
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sustain  the  fiuding  and  judgment.  The  following  is  the 
assigninent  of  errors : 

*^  1.  ^  The  court  erred  in  finding  for  the  appellee. 

"2/ The  finding  of  the  court  is  contrary  to  the  evidence. 

"3.  The  finding  of  the  court  is  contrary  to  both  law  and 
evidence,  and  the  finding  should  have  been  for  the  appel- 
lant'* 

These  were  all  reasons  why  the  court  should  have  granted 
a  new  trial,  and  if  the  refusal  of  the  court  to  do  so  bad 
been  assigned  for  error,  a  question  would  have  been  pre- 
sented in  this  court  for  determination.  There  is,  however, 
no  available  error  assigned. 

The  judgment  is  affirmed,  with  costs. 

X  Davis  and  J.  W.  Sansberry^  for  appellant. 

W.  IL  Pierse  and  H.  D.  Thompson^  for  appellee. 


Galloway  v.  Thb  State. 

Pbrjurt. — ^Inoictmknt. — To  an  indictment  for  pexjury,  alleged  to  hare 
been  committed  upon  the  trial  of  an  indictment  for  robbery,  it  was  ob- 
jected that  it  did  not  appear  that  the  trial  in  which  the  peijary  was  al- 
leged to  haTe  been  committed  was  had  in  or  before  the  court.  It  was 
aUeged  that  the  indictment,  upon  the  trial  of  which  the  alleged  perjoiy 
was  committed,  was  found  on  a  day  named,  bj  the  grand  jury  of  the 
county,  and  returned  into  the  court,  and  that  afterwards  such  proceedings 
were  had  that  the  accused  in  that  case  was  brought  into  said  court  and 
pleaded  thereto  not  guilty,  upon  which  issue  such  proceedings  were  hod 
that  afterwards,  upon  a  day  named,  at  the  said  court,  so  held  as  aforesaid, 
a  trial  was  had,  ftc, 

Held^  that  the  objection  was  not  well  taken. 

Saks. — ^Where,  in  an  indictment  for  perjury,  the  materiality  of  the  alleged 
false  testimony  plainly  appears  fh>m  the  other  facts  alleged,  no  direct 
averment  of  its  materiality  is  necessary. 

Same. — Where  the  alleged  false  testimony  consisted  of  eYidenoe  tending  to 
prove  an  alibi  for  one  on  trial  for  a  felony,  it  was  held  that  the  material- 
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ity  of  the  testimony  sufficiently  appeared  without  a  direct  aTerment, 
though  the  testimony  ^yen  did  not  necessarily  preclude  the  possibility 
Off  the  presence  of  the  accused  at  the  place  where  the  crime  was  com- 
mitted. 

Chakge  of  Venus. — Rvles  of  Coubt. — A  rule  of  court  requiring  appli- 
cations for  a  change  of  venue  to  be  made  at  least  one  day  prior  to  the  day 
on  which  the  cause  is  set  for  trial,  is  valid.  Such  a  rule  would  not  ex- 
tend to  a  case  where  the  affidavit  alleged  prejudice  on  the  part  of  the 
judge,  and  that  the  fact  was  not  known  in  time  to  comply  with  the  rule. 

Perjury. — Evidence. — On  the  trial  of  an  indictment  against  A  for  per- 
jury, where  the  peijury  was  alleged  of  the  evidence  given  by  the  accused 
on  the  trial  of  an  indictment  against  B  for  robbery,  in  swearing  to  facts 
tending  to  show  that  B  was  not  at  the  place  where  the  crime  was  com- 
mitted, evidence  of  the  conduct  of  B,  at  and  prior  to  the  time  of  his  arrest, 
was  held  not  to  be  admissible. 

Same. — Positive  proof  of  the  guilt  of  B  would  be  admissible,  in  such  case, 
as  a  fact  or  circumstance  tending  to  show  that  he  was  not  at  the  place 
sworn  to  by  A,  and  that  A's  statement  upon  that  subject  was  false,  but 
proof  of  the  guilt  of  B  is  not  necessary  to  establish  the  charge  of  perjury 
against  A. 

Same. — Amount  of  Btidence. — In  a  prosecution  for  peijury,  the  testimony 
of  a  single  witness  to  the  falsity  of  the  matter  sworn  to  by  the  defendant, 
is  not  sufficient  to  justify  a  conviction.  There  must  be  such  corroborative 
evidence  upon  the  material  point  as  to  clearly  satisfy  the  mind  of  the 
falsity  of  the  sworn  statements  of  the  accused. 

APPEAL  from  the  Marion  Criminal  Circuit  Court. 

Elliott,  J.^^GaUoway  was  indicted,  tried  and  convicted 
for  perjury  in  testifying  as  a  witness.  A  motion  for  a  new 
trial  was  interposed,  but  it  was  overruled,  and  judgment 
rendered  on  the  verdict.  Before  pleading,  a  motion  was 
made  by  Galloway  to  quash  the  indictment,  which  the  court 
overruled.    This  ruling  presents  the  first  question  here. 

The  first  objection  urged  to  the  indictment  is  that  it  does 
not  show  that  the  trial,  in  which  the  perjury  is  alleged  to 
have  been  committed,  was  had  in  or  before  the  court.  It  is 
alleged  in  the  indictment  that  ^^at  the  July  term  of  the 
Marion  Criminal  Circuit  Court,  in  the  year  1867,  on  the  27th 
day  of  November^  1867,  at  the  city  of  IndianapoliSj  in  the 
county  of  Marion^  and  state  aforesaid,  before  the  Hon. 
George  H,  CAopman,  judge  of  the  sixteenth  judicial  circuit 
of  the  State  of  Indiana^  and  ex  officio  judge  of  said  Marion 


444  SUPREME  COURT  OP  HJDIAFA. 

Galloway  «.  The  State. 

Criminal  Circuit  Court,  a  certain  indictment  was  returned 
and  presented,  in  due  course  of  law,  by  the  grand  jury  for 
said  county  and  court,  against  one  George  Johnson^  for  the 
crime  of  robbery,  and  afterwards  such  proceedings  were 
had  that  the  said  George  Johnson  was  duly  and  legally 
brought  into  said  court,  and  being  duly  and  legally 
arraigned  upon  said  indictment,  pleaded  to  the  same  that 
he  was  not  guilty  thereof,  upon  which  issue  such  proceed- 
ings were  had  that  afterwards,  to-wit.,  on  the  2d  day  of 
December^  A.  D.,  1867,  at  the  said  Marion  Criminal  Circuit 
Court,  so  held  as  aforesaid,  a  trial  was  had  and  held  by  a 
certain  jury  of  the  county,  in  due  manner  returned,  empan- 
neled  and  sworn  for  that  purpose,  between  the  State  of 
Indiana  and  the  said  George  Johnson^  upon  the  said  indict- 
ment." It  is  further  alleged  that  Galloway  "  appeared  as  a 
witness  for  and  on  behalf  of  said  George  JohnsoUj  upon  the 
said  trial,  and  was  then  and  there  duly  sworn,  and  took  his 
corporal  oath  before  said  court,"  &c. 

We  think  these  allegations  clearly  show  that  George 
Johnson  was  tried  on  an  mdictment  for  robbery  by  a  jury, 
in  and  before  the  Marion  Criminal  Circuit  Court,  and  that 
Galloway  appeared  in  said  court  and  was  sworn  as  a  witness 
on  that  trial,  and  hence  that  the  objection  to  the  indictment 
in  that  respect  is  not  well  taken. 

It  is  also  insisted  that  the  indictment  is  defective,  in  fail- 
ing to  show  that  the  matter  sworn  to  was  material  to  the 
issue,  upon  the  trial  of  which  GaUoway  was  sworn  and  tes- 
tified as  a  witness.  The  indictment  does  DOt  contain  any 
direct  averment  of  the  materiality  of  the  matter  sworn  to 
by  GaUowayj  upon  which  the  assignments  of  perjury  are 
predicated;  nor  is  such  an  averment  necessary,  as  is 
conceded  by  the  appellant's  counsel,  if  its  materiality 
plainly  appears  from  the  other  facts  alleged  in  the  indict- 
ment. Touching  this  question,  the  averments  in  the  in- 
dictment are,  that  on  the  trial  of  Johnson^  evidence  was 
given  on  behalf  of  the  State,  ^^that  the  felony  and  robbeiy, 
in  the  said  indictment  specified  and  charged,  was  commit- 
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ted  by  the  said  George  JohnsoUy  on  Thursday j  the  2l8t  day 
of  November^  1867,  between  the  hours  of  five  o'clock  and 
six  o'clock,  to-wit,  about  twenty-five  mmutes  before  six 
o'clock,  in  the  afternooti  of  said  day,  on  the  Mars'  Hill 
gravel  road,  about  three  miles  and  a  half  from  the  city  of 
IndianapoliSy  in  the  county  and  state  aforesaid." 

It  is  then  allied  that  Galloway  was  introduced  as  a  wit- 
ness on  said  trial  in  behalf  of  the  said  Johnson^  the  defend- 
ant therein,  and  being  duly  sworn  as  such  witness,  &c., 
upon  his  oath  afoV^esaid,  feloniously,  willfully,  corruptly  and 
falsely  '<  did  depose  and  swear,  among  other  things,  in  sub- 
stance and  to  the  efiiect  following,  that  is  to  say :  that  he, 
the  said  Frank  Galloway^  met  the  said  George  Johnson  at  the 
Palmer  House  corner,  in  IndianapoliSy  about  one  o'clock  in  the 
afternoon  of  Thursday^  the  2l8t  day  of  November,  1867; 
that  he,  the  said  Frank  Galloway,  went  from  the  said  Palmer 
House  corner  to  the  saloon  of  James  Conklin,  on  the  corner 
of  Illinois  street  and  Indiana  avenue,  in  said  city,  with  said 
George  Johnson;  that  they,  the  said  Galloway  and  Johnson^ 
remained  constantly  in  said  saloon  from  between  two  and 
three  o'clock  in  the  afternoon  of  said  day,  until  a  little  after 
five  o'clock  in  the  afternoon  of  said  day ;  that  then  he,  the 
said  GaUoway,  and  the  said  Johnson,  left  said  saloon 
together;  that  it  was  then  dark;  that  shortly  after  leaving 
said  saloon  they  separated ;  that  he,  said  Galloway,  went  to 
his  supper,  and  afterwards  returned  to  said  saloon  about  the 
hour  of  seven  o'clock,  P.  M.  of  said  day ;  that  when  he  re- 
turned to  said  saloon,  as  aforesaid,  he  found  the  said  John- 
son  there ;  that  from  the  time  they,  the  said  Galloway  and 
Johnson,  first  met  on  the  Palmer  House  corner,  on  the  said 
21st  of  November,  1867,  up  to  the  time  when  they  loft  the 
saloon  together,  a  little  after  five  o'clock  in  the  afternoon 
of  said  day,  they  had  not  separated ;  that  during  the  time 
they  were  in  the  saloon,  in  the  afternoon  of  said  day,  before 
he,  said  Galloway,  went  to  his  supper,  they,  the  said  Gallo- 
way  and  Johnson,  were  playing  cards  and  drinking  beer  in 
said  saloon;  that  he  knew  it  was  on  Thursday ^  the  21st  day 
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of  November  J 1867,  that  he  met  said  Johison  at  the  Palrner 
House  comer,  as  aforesaid,  and  went  with  him  therefrom 
to  said  saloon  of  ^aid  Conklifij  as  aforesaid,  and  remained 
there,  with  said  Johnson^  until  a  Uttle  after  five  o'clock  in 
the  afternoon  of  said  day,  for  the  reason  that  he  heard  of 
the  arrest  of  said  Johnson  on  the  following  day,  on  the 
charge  of  having  committed  the  robbery  charged  and 
specified  in  said  indictment''  ' 

The  object  of  the  evidence  thus  given  by  GaUoway  evi- 
dently was  to  establish  an  alibi  in  favor  of  Johnson^  by 
showing  that  at,  or  very  near,  the  time  the  robbery  was 
committed,  Johnson  was  at  ConkUn^s  saloon,  in  Indianapolis^ 
at  least  three  and  a  half  miles  distant  from  the  place  where 
the  robbery  was  committed.  The  evidence,  on  the  part  of 
the  prosecution,  fixed  the  time  of  the  robbeiy  between  five 
and  six  o'clock  on  the  afternoon  of  the  2l8t  of  November^ 
1867,  and  indicates  still  more  definitely  that  it  was  at  about 
twenty  minutes  before  six  o'clock  of  that  afternoon.  The 
place  of  the  robbery  was  on  the  Mar^  Hill  gravel  road,  and 
about  three  and  a  half  miles  from  Indianapolis.  Galloway 
swore  that  he  and  Johnson  were  constantly  together  at 
Con/din's  saloon,  in  the  city  of  IndianapoUSj  from  between 
two  and  three  o'clock  until  a  little  after  five  o'clock  of  the 
afternoon  of  the  same  day,  at  which  time  they  left  the 
saloon  together,  and  shortly  thereafter  separated.  If  this 
statement  were  true,  it  would  only  allow  about  thirty  min- 
utes for  Johnson  to  travel  on  foot  three  and  a  half  miles,  to 
be  present  at  the  commission  of  the  offense.  This  he  might 
possibly  have  done,  and  hence  the  statements  of  Grothh 
way  J  as  alleged  in  the  indictment,  even  if  true,  would  not 
conclusively  establish  an  alibi;  but  if  Johnson  did  in  fact 
l^ave  ConHin^s  saloon  after  the  hour  of  five  o'clock  of  that 
afternoon,  as  Galloway  is  allied  to  have  testified,  it  is  not 
probable  that  he  would  have  traveled  on  foot  to  the  place 
where  the  robbery  was  conmiitted  in  thirty  minutes,  and 
hence  such  evidence  would  tend  to  prove  an  a2i6t,  and  was 
therefore  noaterial  to  the  issue.    We  assume  that  if  Johnson 
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left  ConldirCs  saloon  after  the  honr  of  five  o'clock,  and  yet 
was  present  at  the  commission  of  the  robbery,  he  must  have 
gone  there  on  foot,  as  there  is  nothing  in  the  alleged  evi- 
dence of  Galloway  indicating  that  Johnson  had  a  horse,  or 
any  other  means  of  conveyance,  when  he  left  Uie  saloon. 
Trae,  there  is  nothing  in  the  averments  to  exclude  the  idea 
that  he  might  have  procured  a  conveyance  after  he  sepa- 
rated from  GaUowayy  but  the  time  which  would  necessarily 
be  consumed  in  doing  so  would  be  such  as  to  render  it  im« 
probable  that  he  could  have  been  present  at  the  robbery, 
if,  in  truth,  he  left  the  saloon  after  the  hour  of  five  o'clock 
of  that  afternoon.  It  cannot  therefore  be  said  that  the 
facts  which,  it  is  alleged  in  the  indictment,  were  sworn  to 
by  Galloway  J  would  not,  if  true,  tend  to  prove  that  Johnson 
was  not  present  at  the  commission  of  the  robbery,  and  their 
tendency  to  establish  an  alibi  is  all  that  is  necessary  to  ren- 
der them  material. 

The  motion  to  quash  the  indictment  was  overruled  on  the 
6th  of  December^  1867.  On  the  11th  of  the  same  month, 
when  the  case  was  called  for  trial,  GhUoway  moved  the 
court  for  a  change  of  venue,  on  the  ground  of  the  prejudice 
of  the  judge  of  the  court  against  him.  The  motion  was 
based  on  an  affidavit,  stating  that  he  believed  he  could  not 
have  a  fair  and  impartial  trial  before  the  judge  of  said  court, 
owing  to  the  prejudice  of  said  judge  against  him.  The 
motion  was  overruled,  for  the  reason  that  it  was  not  made 
in  time,  under  a  rule  of  the  court,  which  reads  as  foUows : 
^Applications  for  a  change  of  venue  for  any  cause  must  be 
made  at  least  one  day  prior  to  the  day  on  which  the  cause 
is  set  down,  by  order  of  the  court,  for  trial,  unless  the 
day  of  trial  shall  be  fixed  within  three  days  after  the  return 
of  the  indictment,  or  the  arrest  of  the  defendant"  The 
power  of  the  court  to  adopt  such  rules  of  practice,  in  appli- 
cations for  changes  of  venue,  was  carefully  examined  in 
Sedman  v.  The  StatCj  28  Ind.  205,  where  a  similar  rule 
was  held  valid.  We  adhere  to  that  ruling.  We  do  not 
think  the  rule  under  conrnderation  in  this  case  should  be 
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construed  to  apply  to  a  case  where  it  is  shown  by  the  affida> 
vit  that  the  applicant  was  not  aware  of  the  alleged  preju- 
dice of  the  judge  until  the  day  on  which  the  case  is  set 
down  for' trial. 

On  trial  of  the  cause,  the  court,  over  the  objectioa  of 
GraUoicayj  permitted  the  State  to  prove  the  conduct  and 
appearance  of  Johnson^  not  being  a  part  of  the  res  gesUBj 
just  previous  to  and  at  the  time  of  his  arrest  for  the  rob- 
bery, indicating  his  guilt  This  was  error.  The  ffravameti 
of  the  charge  in  the  indictment  against  Galloway  is  that  he 
committed  perjury  in  swearing  that  he  and  Johnson  were 
constantly  together  at  ConklMs  saloon  in  IndianapoliSj  from 
between  two  and  three  o'clock  until  a  little  after  five  o'clock 
on  the  afternoon  of  the  day  on  which  the  robbery  was 
committed.  It  was  legitimate  for  the  State  to  prove  that 
Johnson  was  present  at  the  time  and  place  of  the  commis- 
sion of  that  ofiense,  as  such  proof  tended  to  establish  the  fact 
that  he  was  not  at  Conklin^s  saloon  in  Indianapolis  at  a  little 
after  five  o'clock  of  the  same  afternoon,  as  sworn  to  by 
Galloway y  but  the  guilt  of  Johnson  of  the  robbery  was  in  no 
wise  necessary  in  establishing  the  guilt  of  Galloway  of  the 
alleged  perjury.  Johnson  might  have  been  innocent  of  the 
robbery,  or  might  have  been  a  hundred  miles  distant  from  the 
place  when  and  where  it  was  perpetrated,  and  still,  if  GaUo- 
way  testified  that  he  was  at  Conldin^s  saloon,  as  alleged  in 
the  indictment,  when  in  fact  he  was  not  there,  he  would  be 
guilty  of  peijury.  Positive  proof  that  Johnson  was  guilty 
would  be  a  fact  or  circumstance  tending  to  show  that  he 
was  not  at  Gonfdin^s  saloon  at  the  time  sworn  to  by  Gallth 
loayy  and  was  therefore  admissible  as  evidence.  But  as  a 
general  rule,  a  party  cannot  be  concluded,  or  even  affected, 
by  the  acts,  conduct  or  declarations  of  strangers.  The  acts 
and  conduct  of  one  ^vho  is  a  stranger  to  the  prosecution 
are  but  in  the  nature  of  declarations  or  admissions,  though 
frequently  not  so  strong,  and  such  declarations  or  admis- 
sions cannot  be  given  in  evidence  to  the  prejudice  of  one 
who  is  not  in  any  wise  connected  therewith.     Here  there  is 
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DO  connection  between  the  conduct  and  appearance  of 
Johnson  after  the  robbery  was  committed,  and  the  facts 
necessary  to  establish  the  guilt  of  G^a2^ou7a?/,  and  hence  they 
should  not  have  been  given  in  evidence,  to  GaUoway's 
prejudice.  1  Starkie  on  £v.  pp.  81,  82,  83.  See,  also,  the 
notes  to  Baxiemian  v.  BadeniuSy  2  Smith's  L.  C,  p.  228. 

The  evidence  in  the  case  is  before  us,  and,  while  we 
think  it  is  sufficient  to  justify  the  conviction,  it  is  not  so 
conclnsive  in  its  character  as  to  warrant  the  conclusion  that 
the  improper  evidence  admitted  by  the  court  had  no  influ- 
ence on  the  minds  of  the  jurors  in  making  up  their  verdict. 

The  court  gave  to  the  jury,  among  others,  the  following 
instructions,  viz :  '^  The  evidence  of  one  witness  as  to  the 
falsity  of  the  evidence  upon  which  perjury  is  assigned  is 
not  sufficient  to  warrant  a  conviction.  If  there  is  but  one 
witness  testifying  directly  to  the  falsity  of  the  evidence  of 
one  charged  with  perjury,  there  must  be  evidence  of  cir- 
cumstances corroborating  such  falsifying  testimony.  There 
is  no  rule  by  which  the  exact  weight  of  the  corroborating 
circumstances  requisite  to  warrant  a  conviction  can  be 
determined;  and  it  must  be  for  the  jury  to  determine 
whether  such  corroborating  circumstances  are  sujOicieut  to 
justify  a  verdict  of  guilty.  It  is  frequently  stated  that  such 
corroborating  circumstances  must  be  equivalent  to  the  pos- 
itive or  direct  testimony  of  a  witness.  But  such  is  not  the 
rule  of  law.  If  it  were  the  rule,  it  would  be  a  rule  without 
sense,  furnishing  no  guidance  to  the  jury ;  for  the  weight 
which  attaches  to  the  direct  testimony  of  a  witness  can 
scarcely  be  said  to  be  exactly  equal  in  any  two  individual 
cases;  and  consequently  there  could  be  no  rule  for  arri< 
ving  at  the  weight  of  the  direct  testimony  of  one  witness." 

This  instruction  was  excepted  to,  and  it  is  now  insisted 
that  it  does  not  contain  a  correct  enunciation  of  the  law. 
The  objection  is  to  that  part  of  the  instruction  commencing 
with  the  words,  in  italics,  "but  such  is  not  the  rule  of  law." 
It  is  not  clcdmed  that  it  was  necessary  to  a  conviction  that 
Vol.  XXIX.— 29 
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two  witnesses  should  testify  directly  to  the  falsity  of  the 
matter  sworn  to  by  Galloway ,  bat  that  the  evidence  of  a 
single  witness  should  be  sustained  by  such  strong  corrobor- 
ating circumstances  as  to  be  equal  to  the  direct  evidence  of 
a  second  witness.  To  warrant  a  conviction  of  pegury,  the 
evidence  must  be  such  as  to  satisfy  the  jury,  to  the  exclu- 
sion of  a  rational  doubt,  of  the  falsity  of  the  matter  sworn 
to  by  the  accused ;  but  this  cannot  be  done  by  the  testi- 
mony of  a  single  witness,  as  it  *would  be  but  oath  against 
oath,  and  the  law  forbids  a  conviction  under  such  circum- 
stances. Kor  is  evidence  confirmatory  of  that  one  witness, 
in  some  slight  particular  only,  sufficient  to  warrant  a  con- 
viction ;  but  it  must  be  such  as  to  corroborate  the  evidence 
of  the  witness  in  its  material  and  essential  point,  and  when 
such  circumstantial  evidence,  in  connection  with  the  direct 
evidence  of  one  witness,  clearly  satisfies  the  minds  of  the 
jury  of  the  falsity  of  the  matter  sworn  to  by  the  accused, 
upon  %vhich  perjury  is  assigned,  it  warrants  a  conviction. 

This  question  is  discussed  at  length  in  2  Starkie  on  Evi- 
dence, commencing  on  p.  649,  where  it  is  said  that  ^  if  any 

firmation  of  the  witness  who  gives  the  direct  testimony  of 
the  peijury,  it  may  turn  the  scale,  and  warrant  a  convic- 
tion." We  think  the  instruction  given  by  the  court  was 
substantially  correct. 

For  the  error  hereinbefore  pointed  out,  the  judgment  is 
reversed  and  the  case  remanded  for  a  new  trial. 

The  clerk  will  issue  the  proper  order  for  remanding  the 
prisoner,  &c. 

J.  W.  Grcrdon  and  iS^.  A.  CoUey,  for  appellant. 

D.  E.  Williamson,  Attorney  General,  for  the  State. 
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Caldwell  and  Another  v.  Asburt. 

Mbcbaitic's  Lixir. — The  real  estate  was  described  in  a  notice  of  a  mechan- 
ic's lien  thus:  '*  House  and  lot  on  the  south-west  comer  of  Fourth  and  Oak 
streets,  in  Terre  HauU^  Indiana^"  and  it  was  held  that  the  description  was 
sufficient,  but  would  not  giTO  a  lien  on  two  lots. 

Sake. — Mab&ied  Woman. — Where,  during  the  building  of  a  house  for  a 
/erne  tole,  she  married,  and  the  work  was  afterwards  completed,  it  was 
held  that  a  complaint  to  enforce  the  lien  of  the  mechanic  need  not  allege 
that  the  real  estate  was  the  separate  property  of  the  wife. 

Pkacticv. — AssiGVifXHT  OF  £bbobs. — ^That  the  finding  of  the  court  below 
was  contrary  to  law  or  to  the  oTidence,  is  ground  for  a  new  trial,  but  the 
assignment  of  error  in  the  Supreme  Court  should  be  upon  the  OTcrruling 
of  the  motion  for  a  new  trial,  and  not  upon  the  finding. 

APPEAL  from  the  Vigo  Common  Pleas. 

Grkgort,  C.  J. — The  appellee  sued  the  appellants  in  the 
court  below  to  enforce  a  mechanic's  lien  for  plastering  the 
house  of  JuUdt  GaldweUj  under  a  contract  made  with  her 
while  unmarried,  she  having  since  intermarried  with  her 
co-defendant.  A  copy  of  the  notice,  filed  in  the  recorder's 
ofiSice,  is  made  a  part  of  the  complaint.  The  notice  is  as 
follows : 

"  Mrs.  Jvlm  Caldwell  to  Elbridge  Asbury ^  Dr.  To  furnish- 
ing material  and  plastering  268  yards  of  plastering,  at. 
twenty-five  cents  per  yard,  (98  80 ;  house  on  the  south-west 
comer  of  Fourth  and  Oak  streets,  Terre  HavJtCy  Indiana. 
Mrs.  JuUa  Caldwell  will  take  notice  that  I  intend  to  hold  a 
lien  on  said  house  and  lot  for  said  sum  of  (93  80.  (Signed,) 
JSUnidge  Asbury" 

A  demurrer  was  overruled  to  the  complaint,  and  the  ap- 
pellants excepted,  and  assign  this  for  error. 

Several  objections  are  made  to  the  complaint.  One  is, 
that  the  real  estate  on  which  the  building  is  situated  is  not 
described  with  sufficient  accuracy  and  certainty.  The  de- 
scription is  sufficient.  It  is  capable  of  being  reduced  to  a 
certainty.  ^  That  is  certain  which  may  be  made  certain," 
is  a  maxim  which  may  well  be  applied  in  a  case  like  this. 
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The  complaint  attempts  to  charge  the  lien  on  two  lots. 
This  cannot  bo  done  under  the  notice ;  but  this  cannot  be 
reached  by  demurrer.  The  complaint  is  good  as  to  one  lot. 
A  misdescription  of  the  real  estate  in  the  complaint  was  a 
matter  to  be  looked  to  on  the  trial. 

Another  objection  to  the  complaint  is,  that  although  the 
complaint  sets  up  a  contract  with  Juliett  Caldwell  before  her 
marriage,  it  avers  the  further  fact  that  she  was  married 
before  the  completion  of  the  work  and  the  filing  of  the 
lien,  and  it  is  claimed  that  in  such  a  case  both  the  notice 
and  the  complaint  should  show  that  the  real  estate  was  the 
separate  property  of  the  wife.  We  think  otherwise.  The 
contract,  when  made,  was  a  valid  one.  The  subsequent 
marriage  could  in  no  wise  afiect  it. 

The  case  was  tried  by  the  court  on  issues  of  fact.  Find- 
ing for  the  plaintifi*.  A  motion  for  a  new  trial  was  overruled, 
and  the  defendants  excepted,  but  this  is  not  assigned  for 
error.  The  first  and  second  errors  assigned  are  not  suffi- 
cient to  raise  any  question  in  this  court  They  are  as  fol- 
lows: '^1.  The  finding  of  the  court  was  contrary  to  law. 
2.  The  finding  of  the  court  was  contrary  to  evidence." 
These  are  reasons  for  a  new  trial;  but  if  any  error  was 
committed  for  which  a  new  trial  ought  to  have  been 
awarded,  the  error  was  in  overruling  a  motion  then^or. 

It  is  objected  that  the  judgment  ought  not  to  have  been 
against  the  husband.  No  exception  was  taken  to  the  form 
of  the  judgment.  The  remedy  of  the  husband  is  in  the 
court  below  to  correct  the  judgment. 

The  judgment  is  affirmed,  with  costs. 

D,  W.  Voorheea  and  J,  J.  Key^  for  appellants. 
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Webster  and  Another  v.  The  Metropolitan  Washing  Ma- 
chine Company. 

Plbadivo. — ^To  an  action  upon  a  written  guaranty  of  payment  of  the  price 
of  all  clothes  wringers  sold  by  plaintiffs  to  one  of  the  guarantors,  it  was 
answered,  1.  That  the  clothes  wringers  sued  for  were  not  sold  under  the 
agreement,  but  were  delivered  upon  trial,  under  a  parol  agreement  2. 
That  the  articles  sued  for  were  purchased  upon  the  faith  of  certain  false 
and  fraudulent  representations  of  the  plaintiff,  and  that  by  reason  of  said 
fraud  defendants  were  damaged,  &c 

ffeldf  that  the  parol  agreement  pleaded  in  the  first  answer  did  not  conflict 
with  the  written  guaranty  sued  on,  and  that  both  answers  were  good. 

APPEAL  from  the  Bipley  Common  Pleas. 

Ray,  J. — This  was  an  action  by  appellee  for  goods  sold 
and  delivered  to  George  Webster,  one  of  the  appellants, 
upon  a  guaranty  executed  by  each  of  said  appellants  for 
the  payment  of  all  book  accounts  or  notes  given  for  clothes 
wringers,  or  other  articles  sold  from  time  to  time  to  said 
George.  The  complaint  charges  that  the  goods  were,  in 
consideration  of  said  undertaking  and  guaranty,  sold  and 
delivered  to  said  George  Webster,  upon  the  following  order: 
"i2.  C.  Browning,  agent.  Please  send  me  two  dozen  clothes 
wringers— No.  2.    (Big^d)  G.  Webster." 

The  defendants  filed  an  answer  in  five  paragraphs,  the 
first  and  third  of  which  were  withdrawn.  To  the  remain- 
ing paragraphs,  demurrers  were  sustained.  The  second 
paragraph  amounts  to  an  averment  that  the  two  dozen 
clothes  wringers  were  received  on  trial,  and  were  not  pur- 
.  chased  under  the  agreement  securing  payment  for  goods 
sold.  This  paragraph  does  not  conflict  with  the  written 
instrument  of  guaranty,  nor  with  the  written  order,  but 
while  it  admits  the  possession  of  the  goods,  avoids  liability 
under  the  written  contract,  and  ofiers  to  re-deliver  them 
when  called  for,  as  stipulated  in  the  verbal  agreement  under 
which  they  were  received.  The  paragraph  was  good,  and 
the  demurrer  to  it  should  have  been  overruled. 

The  fourth  paragraph  avers  a  warranty  of  the  wringers, 
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and  that  by  the  failure  of  the  same  the  defendants  were 
damaged  in  the  sum  of  five  dollars  on  each  machine.  This 
paragraph  is  bad,  because  it  attempts  to  answer  as  to  one 
hundred  and  seventy-four  dollars. 

The  fifth  paragraph  of  the  answer  alleges  that  the  goods 
were  purchased  upon  the  faith  of,  and  confiding  and  believ- 
ing in,  certain  false  and  fraudulent  representations  made  by 
the  agent  of  the  plaintifi*,  who  knew"  the  same  to  be  &Ise; 
that  by  reason  of  the  machines  not  being  as  represented, 
the  defendants  were  damaged  in  the  sum  of  four  hundred 
dollars.  The  paragraph  was  good,  and  the  demurrer  should 
have  been  overruled. 

.  The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings,  in  accordanoe  widi  this 
opinion. 

H.  W.  Harrington  and  M.  K.  Boaebrough,  for  appellants. 


HucKLEBERRT  Ik  RiDDLK  and  Another. 

Etidxnce. — Ckosb  Examination. — On  the  trial  of  an  issue  between  heirSj 
inTolying  the  yalidity  of  a  deed  from  the  aneestor  to  a  son,  the  son,  who 
was  the  defendant^  was  called  by  the  plaintiffs,  and  testified  that  at  ita 
time  of  receiying  the  deed,  he  gave  to  his  father  a  bond  for  $1,600,  eondi- 
tioned  that  such  part  thereof  as  should  not  be  paid  at  the  father's  death 
should  not  be  enforced,  which  was  deliTered  to  and  kept  bj  the  father 
until  his  death.  On  cross-examination,  it  was  proposed  to  proTO  that  the 
actual  consideration  of  the  oouTeyanoe  was  the  agreement  of  the  son  to 
maintain  the  father  during  his  life,  and  that  the  bond  was  intended  as  a 
security. 

Heldj  that  the  CTidence  was  competent,  and  might  properly  be  brought  out 
on  cross-examination,  as  it  was  matter  directly  connected  with  the  exam- 
ination in  chief. 

APPEAL  from  the  Clarke  Circuit  Court. 
Frazer,  J. — This  was  a  suit  for  partition.    The  com- 
plaint was  in  two  paragraphs.    The  first  alleged  that  the 
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plaintiff  Mary  and  defendant  (appellant)  were  the  only 
heirs  at  law  of  their  deceased  father,  Martin  Huckleberryj 
who  died  intestate  in  1866,  seized  of  certain  lands  in  Clarke 
county;  that  in  1849,  the  intestate  was  induced  by  the 
defendant  to  execute  a  conveyance  of  the  premises  to  the 
defendant ;  that  said  deed  was  wholly  without  consideration ; 
that  when  said  deed  was  made,  the  deceased  was  incapable 
of  making  a  contract,  or  taking  care  of  his  estate,  by  reason 
of  great  age  and  failing  mind,  and  was  controlled  by  and 
subject  to  the  will  and  under  the  influence  of  the  defendant, 
whereby  said  deed  was  procured  without  consideration,  and 
that  said  deed  was  never  delivered,  but  had  been  improperly 
taken  by  the  defendant.  The  second  paragraph  of  the 
complaint  is  in  no  material  respect  different  from  the  first. 
The  answer  was  in  two  paragraphs,  each  of  which,  either 
directly,  or  by  way  of  argument,  denied  all  the  allegations 
of  the  complaint,  except  the  heirship  of  the  parties,  the 
execution  of  the  deed  and  Martinis  death. 

The  defendant,  called  as  a  witness  by  the  plaintiff,  testi- 
fied that  at  the  time  of  receiving  the  deed  from  his  father, 
he  gave  the  latter  an  obligation  for  $1,500,  without  interest, 
conditioned  that  if,  at  the  time  of  his  father's  death,  any 
portion  of  that  sum  should  remain  unpaid,  it  should  not 
be  enforced.  Another  bond  had  first  been  prepared  and 
signed,  similar  to  the  one  delivered,  except  that  it  did  not 
exclude  interest,  but  by  agreement  of  parties,  the  other  was 
substituted.  It  was  delivered  and  "kept  by  his  father  until 
his  death.  The  deed  and  first  bond  were  prepared  by  one 
John  C.  HucMeberry^  and  both  presented  by  him  for  execu- 
tion at  the  same  time.  On  cross-examination,  it  was  pro- 
posed to  prove  by  the  witness  that  the  actual  consideration  for 
the  conveyance  was  his  agreement  to  take  care  of  and  support 
his  father  during  his  natural  life,  and  that  the  bond  was 
intended  by  the  parties  as  a  security  for  his  performance  of 
that  agreement.  The  court  refused  the  evidence,  and  that 
ruling  is  presented  for  our  consideration.  It  is  not  contro- 
verted by  the  appellee,  as  indeed  it  could  not  successfully 
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be,  that  this  evidence  was  admissible,  bat  it  is  contended 
that  it  was  ofiered  at  an  improper  time ;  that  it  conld  not 
regularly  come  in  upon  cross-examination,  but  should  have 
been  reserved  until  the  defendant  came  to  the  introduction 
of  evidence  in  his  own  behalf;  and  at  any  rate  it  should 
have  been  again  offered  at  that  time,  for  the  reason  that  the 
court  below  might,  and  probably  would,  then  have  admitted 
it,  inasmuch  as  it  did  then  admit  other  evidence  tending  to 
prove  the  same  fact.  We  do  not  understand  that  a-party, 
having  ofiered  evidence  adndssible  at  the  time  it  is  ofiered, 
and  which  is  then  refused  by  the  court,  is  bound,  in  order 
to  save  the  question  for  a  court  of  errors,  to  make  a  sub- 
sequent offer  of  the  same  evidence.  Ordinarily,  such  a 
practice  might  be  justly  rebuked,  as  a  persistent  trifling 
with  the  court,  whose  rulings  in  a  cause,  however  erroneous 
they  may  be  deemed,  must,  for  the  time  being,  be  respected 
by  counsel  as  a  matter  of  duty,  as  they  should  also  be  as  a 
matter  of  courtesy.  A  decision  of  this  court  avoiding  the 
question  sought  to  be  presented  by  the  appellant,  upon  the 
ground  that  a  second  offer  of  the  same  evidence  might,  or 
probably  would  have  met  with  better  success  than  the  first, 
would  only  tend  to  disturb  the  orderly  course  of  proceed- 
ings in  the  lower  courts,  by  inviting  and  justifying,  and 
indeed  requiring  counsel,  when  overruled  by  the  judge,  to 
struggle  again  for  the  attainment  of  favorable  rulings  upon 
points  already  adjudged  against  them.  Generally,  it  is  liie 
right  of  counsel,  and  not  of  the  court,  to  determine  the  order* 
in  which  a  party  shall  present  his  evidence.  The  right  is 
often  important  to  the  party,  and  it  need  not  be  stated  to 
experienced  members  of  the  bar  how  embarrassing,  not  to 
say  fatal,  to  the  correct  administration  of  justice  it  would 
often  be,  were  this  right  denied.  True,  a  court  may  put 
itself  right;  it  may,  on  deliberation,  perceive  that  it  has 
ruled  erroneously,  and  then  correct  the  error.  But  it  is 
not  enough  that  perhaps  it  would  have  done  so,  if  asked. 
If  it  do  not  actually  do  it,  the  error  remains  available  to  the 
injured  party.    We  are  thelh  required  to  consider  the  quee- 
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tion,  was  the  rejected  eyidence  admissible  on  the  cross-ex- 
amination? We  think. it  was,  under  the  strictest  interpre- 
tation ever  given  to  the  American  rale,  that  the  cross-ex- 
amination must  be  confined  to  the  matters  drawn  out  by 
the  party  calling  the  witness.  In  the  case  in  hand,  the 
testimony  adduced  upon  the  examination  in  chief  must 
have  been  intended,  and  clearly  had  the  effect,  to  create  the 
belief  that  the  consideration  for  the  conveyance  was  the 
payment  of  $1,500,  if  such  payment  should  be  exacted 
during  the  lifetime  of  the  grantor,  and  if  not  so  exacted, 
then  nothing  whatever.  But  the  additional  circumstances 
occurring  at  the  very  time  of  those  which  the  witness  had 
stated,  would  have  shown  that  this  was  not  so;  that 
the  obligation  to  pay  money  was  a  mere  security,  collateral 
to  the  actual  consideration  which  induced  the  conveyance, 
and  which  was  possibly  of  much  greater  value  than  $1,500. 
A  cross-examination  is  worth  Kttle,  if  thereby  false  impres- 
sions created  by  the  examination  of  the  party  calling  the 
witness  may  not  be  corrected  by  it,  by  showing  additional 
facts  connected  with  the  same  subject,  in  the  light  of  which 
inferences,  otherwise  legitimate  and  natural,  would  be 
prevented. 

The  limitation  of  the  English  rule  of  cross-examination, 
as  established  in  the  Philaddpkiay  ^e.,  JR.  B.  Go.  v.  Stimpsony 
14  Peters  448,  which  has  been  adopted  in  this  and  many  other 
states,  does  not  prevent  such  a  cross-examination,  but,  on 
the  contrary,  sanctions  it.  It  must  be  confined,  in  the  lan- 
guage of  Story,  J.,  in  t^t  case,  ^^to  facts  and  circumstances 
connected  with  the  matters  stated  in  the  direct  examina- 
tion.'* This  expression  of  the  rule  was  approved  by  this 
court  in  Wright  v.  Gaffy  6  Ind.  416.  In  Patton  v.  HamiUony' 
12  Ind.  256,  the  cross-examination  was  restricted  ^^  to  ther 
subject  maUer  of  the  original  examination."  In  Dearmond 
V.  Dearmondy  12  Ind.  455,  it  was  said  that  "on  cross-exam- 
ination the  defendants  would  have  the  undoubted  right  to 
draw  out  all  that  was  said  at  the  time  in  relation  to  the 
subject  about  which  the  statements  sworn  to  were  made." 
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The  eame  rule  must  apply  as  to  all  that  was  done  at  the 
time  in  relation  to  the  subject  coneemiug  which  the  witness 
has  testified.  In  this  case,  the  testimony  of  the  witness 
related  to  the  consideration  for  the  deed,  as  it  existed  at  the 
time  of  delivery.  , 

The  plaintiffs  called  for  such  of  the  facts  upon  that  sub- 
ject as  suited  their  purpose,  and  then,  by  an  objection,  suc- 
ceeded in  excluding,  on  cross-examination,  other  facts  rela- 
ting to  the  very  same  subject,  which  would  have  materially 
changed  the  effect  of  the  evidence  already  obtained  from 
the  witneBB.  We  know  of  no  case  which  will  aiutain  this 
ruling  of  the  court  below. 

We  are  earnestly  appealed  to  to  sustain  the  judgment 
below,  upon  the  ground  that  a  right  result  was  reached. 
The  evidence,  as  it  appears  in  the  record,  has  no  tendency 
to  impress  us  with  that  belief,  but  quite  the  contrary.  We 
are  not  now  compelled  to  say  that  we  would  reverse  the  case 
upon  the  evidence,  but  we  do  not  hesitate  to  say  that  the 
law,  as  well  as  the  justice  of  the  case,  seems  to  us  clearly 
to  demand  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

a  L.  Holsiein,  T.  A.  Eendricks,  0.  B.  Hard  and  A.  W. 
Hendricks^  for  appellant. 

C.  L.  Dunharrij  S.  E.  PerkinSj  i.  Jordan  and  S.  E.  PerldnSy 
jr.y  for  appellees. 


SCHUBMAN  V.  MaRLET. 

Plvadiko. — Wirs's  Pbopsktt. — ^In  a  complaint  by  a  married  woman,  for 
the  anlawfal  conTersion  of  her  personal  property,  it  is  enough  to  allege 
tkat  it  is  her  separate  property,  without  showing  the  source  from  which  ii 
was  deriTed. 

Common  Law. — ^In  the  absence  of  any  CTidence  of  a  statute  upon  the  snV 
Ject,  it  will  be  presumed  that  the  common  law  prerails  in  yarik  Qtroluia 
as  to  the  rights  of  married  women. 
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Mabbikd  Woxbn. — SxPABATB  Profbxtt.— Where  money  reoeiTed  by  a 
married  woman  from  hor  father's  estate  in  North  Ccarolina  was  treated  by 
the  husband  as  the  money  of  the  wife,  and  invested  in  personal  property 
for  her  use,  and  such  property  was  afterwards  brought  by  the  husband 
and  wife  to  this  State,  it  was  held  that  it  became  and  remained  the  sepa- 
rate property  of  the  wife,  and  must  be  protected  as  such  under  our  statute. 

APPEAL  from  the  Marion, Common  Pleas. 

Elliott,  J. — This  was  a  suit  by  Susannah  M.  Marky^  a 
feme  covert,  against  Sehurman^  to  recover  the  value  of  certain 
personal  property,  which  she  claimed  to  be  her  separate 
property,  and  which,  she  alleged,  the  defendant  had  unlaw- 
fully converted  to  his  own  use.  The  action  was  instituted 
to  recover  the  value  of  a  wagon  and  double  ham«M,a  sorrel 
mare,  a  bay  hooe,  and  a  carriage  and  single  harness,  but 
the  defendant  returned  the  carriage  and  single  harness, 
when  they  ceased  to  be  the  subject  of  the  litigation.  The 
defendant  first  demurred  to  the  complaint,  but  the  court  over- 
ruled the  demurrer,  and  he  then  filed  an  answer  in  two  para- 
graphs. 1.  The  general  denial.  2.  Justifying  the  posses- 
sion of  the  property,  and  claiming  a  right  thereto,  under  a 
mortgage  thereof  by  David  Marleif,  the  plaintiff^'s  husband, 
with  the  knowledge  and  consent,  as  it  is  alleged,  of  the  plaiu- 
tift'.  A  reply  in  denial  of  the  second- paragraph  was  filed. 
The  issues  were  tried  by  the  court,  and  there  was  a  finding 
and  judgment  for  the  plaintift'for  $193  50.  A  motion  for  a 
new  trial  having  been  overruled,  Sehurman  appeals. 

The  first  question  presented  arises  upon  the  action  of  the 
court  in  overruling  the  demurrer  to  the  complaint.  It  is 
alleged  in  the  complaint  that  the  plaintifi*  ^4s  the  owner 
(devised  by  will  from  her  father)  of  the  following  personal 
property,  to-wit : 
Two  horses,  one  a  sorrel  mare,  the  other"  (a  bay 

horse), tf250  00 

One  two-horse  wagon 100  00 

One  carriage  and  harness. . .  • 75  00 

Lot  of  wagon  harness 15  00 

Total  $440  00 
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^That  ehe  received  the  Bum  of  four  hundred  and  fifty  d<^- 

lars  in  money  from  her  father^s  estate,  and  one  sorrel  mare 
worth  one  hundred  and  fifty  dollars,  and  that  she  invested 
said  money,  so  derived  as  aforesaid,  in  the  foregoing  described 
personal  property,  and  for  the  sake  of  making  a  living  for 
herself  and  family,  she  let  her  husband  have  the  use  of  said 

property;  that  on  the  day   of  November,  1866,  the 

defendant  took  possession  of  ssud  property,  and  unlawfully 
converted  the  same  to  his  own  use,  without  asking  the 
plaintiff,"  and  without  paying  her  for  the  same,  to  her  dam- 
age one  thousand  dollars,  for  which  she  demands  judgment. 

One  objection  urged  to  the  complaint  is,  that  in  the 
attempt  to  set  out  the  source  of  the  plaintiff's  title  to  the 
property,  it  first  alleges  that  she  received  it  by  devise  from 
her  father,  and  then  alleges  that,  except  a  sorrel  mare,  it 
was  purchased  by  her  with  money  received  from  her  father's 
estate,  and  that  it  is  therefore  contradictory  and  uncertain. 
The  complaint  is  certainly  not  a  model  in  form  to  be  commen- 
ded, and  does  not  seem  to  have  been  drawn  by  one  acquainted 
with  the  simplest  rules  of  pleading,  but  taking  the  last 
averment  as  an  explanation  of  the  first,  as  to  how  the 
plaintiff  derived  the  property  from  her  father,  which  seems 
to  have  been  the  intention  of  the  draughtsman,  we  understand 
it  to  allege  that  the  property,  except  the  sOrrel  mare,  was 
purchased  by  the  pkantiff*  with  money  received  by  her  from 
her  father's  estate.  It  would  have  been  sufficient  to  aHege 
in  the  complaint  that  the  property  belonged  to  the  plaintiff 
in  her  own  right,  and  that  the  defendant,  being  in  possession 
thereof,  had  unlawfully  converted  the  same  to  his  own  use. 
And  such,  we  think,  are  in  substance  the  averments  of  the 
complaint,  when  shorn  of  its  surplusage.  The  gravamen 
of  the  complaint  is  the  unlawful  conversion  of  the  plaintiff's 
property.  It  is  proper  to  say  that  the  complaint  was  not 
drawn  by  the  attorneys  of  record  in  this  court. 

The  overruling  of  the  appellanf  s  motion  for  a  new  trial  ia 
also  assigned  for  error.  One  of  the  reasons  filed  for  a  new 
trial  is  that  the  finding  of  the  court  is  contrary  to  the  evidence, 
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and  upon  this  arises  the  only  remaining  question  in  the 
case.  It  is  shown  by  the  evidence  that  the  plaintifi'  and  her 
husband,  David  Marley,  lived  in  Chatham  county,  in  the 
State  of  North  Carolina^  where  they  were  married,  prior  to 
the  year  1851.  After  their  marriage,  the  father  of  Mrs. 
MarUy  gave  her  a  sorrel  mare,  from  which  the  sorrel  mare 
in  controversy  was  raised.  In  1851,  the  father  of  Mrs. 
Marley  died  in  North  Carolina^  and  on  the  settlement  of  his 
estate  in  1853  or  1854,  Mrs.  Marley  received  as  her  distribu- 
tive share  thereof  some  five  or  six  hundred  dollars,  with 
which  was  purchased  a  horse  and  the  other  property  in 
controversy,  except  the  sorrel  mare.  In  1854,  Marley  and 
his  wifiB  removed  from  North  Carolina  to  this  State,  bring- 
ing with  them  the  property  so  purchased,  which  they  con- 
tinued to  hold  until  it  passed  into  the  possession  of  the 
appellant,  exc^t  the  horse  brought  by  them  to  this  State, 
which  was  killed  on  the  railroad ;  but  the  railroad  company 
paid  Marley.  for  him,  and,  with  the  money  so  received,  he 
purchased  the  bay  horse  in  dispute. 

In  January,  1866,  David  Marley,  the  hasband,  executed 
to  the  appellant  a  chattel  mortgage  on  the  property  to  se- 
cure the  payment  of  a  note  for  9175.  In  November  of  the 
same  year,  the  money  so  secured  being  due  and  unpaid,  the 
appellant  replevied  tiie  property  and  thereby  obtained  pos- 
session of  it,  and  subsequently  sold  the  horse  and  sorrel 
mare,  the  action  of  replevin  still  remaining  untried. 

It  is  insisted  by  the  appellant  that  the  property,  though 
purchased  with  the  money  of  the  wife,  received  on  distribu- 
tion of  the  estate  of  her  deceased  father,  when  it  came  into 
the  possession  of  the  husband,  in  the  State  of  North  Caro- 
lina^ became  his  absolute  property,  and  hence  the  wife  can- 
not recover  in  this  suit.  If  the  right  of  the  wife  to  per- 
sonal property  which  may  descend  to  her  after  marriage  is 
secured  to  her  by  statute  in  North  Cardina,  it  is  not  shown 
in  this  case,  and,  in  the  absence  of  such  showing,  we  must 
presume,  under  r^eaAed  decisions  of  this  court,  that  the 
common  law  prevails  iathat  State*    We  are  aware  that 
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this  rule  has  been  controverted  in  some  of  the  states,  but 
having  been  adhered  to  by  this  court  through  a  long  series 
of  decisions,  it  must  be  regarded  as  the  settled  rule  in  this 
State. 

At  common  law,  as  a  general  rule,  the  personal  property,* 
money  and  choses  in  action  held  by  the  wife  at  the  time  of 
the  marriage,  or  acquired  during  the  coverture,  upon  being 
reduced  to  possession  by  the  husband,  became  his  absolute 
property.  We  refer  here  to  the  general  property  of  the 
wife,  and  not  to  that  held  by  her  as  her  separate  estate. 
^'  The  rule  is  the  same  if  a  legacy  or  distributive  share  ac- 
crues to  the  wife  during  coverture."    2  Kent.  Com.  135. 

But  equity  has  a  more  tender  regard  for  the  rights  and 
interests  of  the  wife  and  her  children,  and  when  the  hus- 
band is  compelled  to  resort  to  a  court  of  chancery  to  re- 
cover the  wife's  property  in  action,  ''she  must  be  inade  a 
party  with  him,  and  then  the  court  will  require  the  husband 
to  make  a  suitable  provision  for  the  wife  out  of  the  prop- 
erty." Bo  if  the  husband  takes  possession  in  the  character 
of  a  trustee  for  his  wife,  and  not  as  husband,  it  is  not  such 
a  possession  as  will  render  the  property  absolutely  his,  or 
bar  the  right  of  the  wife  to  it,  if  she  survives  him. 

The  doctrine  on  this  subject  was  very  fully  discussed, 
and  numerous  cases  reviewed  by  Chancellor  Kent,  in  Kenny 
V.  Udally  5  John.  Ch.  464,  where  it  is  said  that  "it  ia 
now  understood  to  be  settled  that  the  wife's  equity  attaches 
upon  her  personal  property  when  it  is  subject  to  the  juris- 
diction of  the  court,  and  is  the  object  of  the  suit,  into 
whosesoever  hands  it  may  come,  or  in  whatever  manner  it 
may  have  been  transferred.  The  same  rule  applies,  whether 
the  application  be  by  the  husband,  or  his  representatives  or 
assignees,  to  obtain  possession  of  the  property,  or  whether  it 
be  by  the  wife  or  her  trustee,  or  by  any  person  partaking 
of  that  character,  praying  for  a  provision  out  of  that  prop- 
erty. It  is  equally  binding  whether  the  assignment  be  by 
operation  of  law,  or  by  the  act  of  the  party  to  general  as- 
signees, or  by  particular  transfer  to  an  individual,  and 
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whether  that  particular  transfer  has  been  voluntary,  or  been 
made  for  a  good  and  valuable  consideration/'  ko.  ^^  Assu- 
ming that  the  defendant  UdaU  was  %  bonafde  purchaser 
of  the  wife's  personal  estate  for  a  valuable  considera- 
ation,  or  that  the  same  had  been  fairly  assigned  to  him  by 
the  husband,  as  security  for  a  debt,  or  in  payment  of  a  debt, 
yet  the  wife's  equity  would  not  be  affected." 

In  the  case  of  T(Men  v.  McManus^  5  Ind.  407,  a  judgment 
creditor  of  the  husband  sought  to  subject,  to  the  payment 
of  the  judgment,  land  purchased  by  the  wife  in  her  own 
name,  with  money  received  after  the  marriage,  but  from 
means  held  by  her  prior  thereto.  Stuart,  J.,  in  pro- 
nouncing the  opinion  of  the  court  against  the  creditor,  said : 
^'But  it  is  contended  that  the  moment  the  money  came  into 
her  hands,  it  became  the  property  of  the  husband.  So  far 
from  this,  courts  of  equity  will  even  hold  the  husband  and 
his  heirs  trustees  of  the  wife's  separate  property,  if  he  takes 
possession  of  it  in  any  other  way  than  by  gift,  express  or 
implied,"  and  refers  to  Taggard  v.  Talcci^  2  Edw.  Ch.  B. 
628,  as  sustaining  the  doctrine.  In  that  case,  the  defendant 
received  from  his  wife's  father,  in  her  right,  $3,945,  and 
placed  it  to  her  credit  on  his  books,  with  the  understanding 
that  it  was  to  be  her  separate  property,  and  that  all  the  fur- 
niture purchased  with  it  was  to  be  carried  to  the  account 
of  this  fund  as  her  sole  property.  The  furniture  sought  to 
be  levied  was  bought  with  her  money.  Held,  that  she  was 
entitled  to  have  it  protected  as  her  separate  property,  and 
that  the  court  would  hold  the  husband  as  trustee  for  his 
wife. 

And  so  it  is  said  in  Bescr  v.  Resor^  9  Ind.  847,  that  it 
is  an  established  principle  ^Hhat  although  the  presumption 
is  that  money  of  the  wife  reduced  to  possession  by  the  hus- 
band during  the  marriage  becomes  his,  such  presumption 
is  not  conclusive ;  and  the  husband  may  so  treat  it,  as  to 
charge  himself  and  his  heirs,  as  the  trustees  of  the  wife,  with 
the  duty  of  applying  it  to  her  separate  use."  See  Tyler  on 
In£uicy  aud  Coverture,  §  246,  p.  875,  d  seq. 
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Applying  the  principIeB  asserted  by  the  foregoing  author- 
ities to  the  case  at  bar,  we  hold  that  if  at  the  time  of  the 
receipt  of  the  di8tribi\tive  share  of  the  wife  of  her  father's 
estate,  Marley^  the  husband,  treated  it  as  the  money  of  his 
wife,  and  not  as  his  own,  and  purchased  the  property  there- 
with for  her,  and  not  for  himself,  and  if  the  property,  inclu- 
ding the  sorrel  mare,  was  held  and  treated  as  the  property 
of  the  wife  until  they  removed  with  it  to  this  State,  in  1854, 
then,  under  the  statute  of  this  State,  it  became  and  remained 
the  separate  property  of  the  wife,  and  should  be  protected 
as  such.  The  evidence  on  this  subject  is  somewhat  con- 
flicting, and  does  .not  very  clearly  establish  the  claim  of  the 
wife,  but  the  court  having  found  in  her  favor,  we  are  not 
prepared  to  say  that  the  evidence  does  not  justify  the  find- 
ing.   We  think  the  judgment  should  be  affirmed. 

The  judgment  is  affirmed,  with  one  per  cent,  damages, 
and  costs. 

E,  B.  Martindale  and  J.  Tarkington,  for  appellant. 

L.  Barbour  and  C.  P.  Jacobs^  for  appellee. 


Springer  v.  Myers. 

APPEAL  from  the  Cass  Circuit  Court. 

Rat,  J. — The  complaint  charges  the  defendant  with  ob- 
structing an  alley  which  had  been  laid  out  and  dedicated  to 
public  use  on  the  eastern  boundary  of  Jobtownj  by  the  orig- 
inal proprietors  thereof.  The  second  paragraph  of  defend- 
ants answer  alleged  that  the  alley  had  been  vacated  by  non- 
user  for  more  than  twenty  years.  ''The  demurrer  filed  to 
this  paragraph  was  overruled.  The  plaintiff  replied,  that 
if  the  alley  had  not  been  used  for  twenty  years,  it  was  oc- 
casioned by  the  wrongful  act  of  the  defendant  in  refiising 
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to  allow  the  public  to  use  it.  To  this  a  demurrer  was  bub- 
tained.  A  trial  by  the  court  resulted  in  a  finding  and  judg- 
ment for  the  defendant. 

The  recorded  plat  of  the  town,  introduced  in  evidence  by 
the  plaintiff,  did  not  show  an  alley  on  the  eastern  boundary 
thereof,  and  there  was  no  evidence  showing  that  there  ever 
was  an  alley  there.  It  is  unimportant  whether  the  demur- 
rers were  properly  decided,  as  the  finding  of  the  court  was 
correct  on  the  evidence. 

The  judgment  is  affirmed,  with  costs. 

-D.  P.  JenkinSy  for  appellant. 

JD.  D.  Pratt  and  D.  P.  Baldwin^  for  appellee. 


CoNsouDATioir^r  Bailboadb. — Liabilities. — Where  two  railroad  corpo- 
rations have  been  consolidated,  the  consolidated  tompany  must,  for  the 
purpose  of  answering  for  the  liabilities  of  the  old  corporations,  be 
deemed  to  be  merely  the  same  as  each  of  its  constituents,  and  liable  for 
their  debts,  which  may  be  enforced  against  the  new  corporation^  in  the 
same  way  as  if  no  change  had  been  made. 

SAjnc. — ^Yabiajtcb  is  Pboof. — In  a  suit  against  the  consolidated  company, 
where  the  tort  sued  for  was  committed  by  one  of  the  old  corporations,  the 
fact  should  be  so  ayerred,  to  avoid  a  Yarianoe  in  the  proof,  but  on  ikppeal 
such  a  yariance  will  not  be  ayailable. 

APPEAL  from  the  Decatur  Common  Pleas. 

Frazer,  J. — ^This  case  is  here  solely  upon  a  questibn  of ' 
the  sufficiency  of  the  evidence.    It  was  a  suit  to  recover* 
the  value  of  a  steer,  alleged  to  have  been  killed  by  defend- 
ants cars,  in  AprH^  1865,  in  Decatur  county,  the  railroad  not 
being  fenced.    The  answer  was  the  general  denial.    The 
Vol.  XXIX.— 80 
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iasae  was  found  for  the  plaintiff,  and  his  damages  assessed 
at  $100.  The  question  made  is  without  any  substantial 
merit,  being  purely  technical.  It  must,  however,  be  dete^ 
mined  according  to  law.  It  was  the  cars  of  the  IndioMpo^ 
lis  and  Cincinnati  Bailroad  Company  that  killed  the  steer, 
since  which  time  that'  company's  road  has  been  consolida- 
ted with  the  road  of  the  Lafayette  and  Indianapolis  Bailmd 
Company^  under  the  laws  of  this  State,  and  the  corporation 
thus  formed  is  the  appellant,  the  Indianapolis^  CineinnaH 
and  Lafayette  BaUroad  Company. 

It  is  disputed  that  the  consolidated  company,  the  appel- 
lant, is  liable  for  the  value  of  the  steer,  and  EmnscHk  v. 
The  EvansviUe  Gas  Light  Co.^  26  Ind.  447,  is  relied  on  as  an 
authority  to  sustain  the  proposition.  The  case  seems  to  as 
to  have  no  bearing  whatever  upon  the  question. 

By  the  consolidation,  both  of  the  old  companies  ceased 
to  exist  separately,  and  all  their  effects  and  franchises  were 
vested  in  the  new  company.  The  two  corporations  became 
merged  in  one.  We  cannot  imagine  how  the  IndianapdHs 
and  Cincinnati  Bailroad  Company  could  afterwards  be  sned. 
Upon  whom  would  process,  be  sei*ved?  It  ceased  to  have 
any  officers  or  agents.  It  ceased  to  be  a  separate  legal 
entity.  Instead  of  two,  there  was  now  but  one  corporation, 
made  up  of  the  mingled  elements  of  the  two  pre-existing 
companies,  so  combined  and  mei^ed  that  neither  conld  be 
separately  identified  or  brought  into  court.  But  what  are 
the  rights  of  creditors  and  persons  upon  whom  torts  have 
been  con^mitted  by  the  vanished  corporations?  A  dead 
Qian  may  have  an  administrator  to  represent  his  estate  and 
answer  to  suits,  but  a  corporation  lawfully  disappearing 
thus,  has  no  estate  to  be  administered.  Its  assets  have  law- 
fully vested  in  the  new  consolidated  corporation.  Most 
lawful  claims  be  lost,  then?  That  result  cannot  follow. 
The  legislature  has  chosen  to  make  no  provision  upon  the 
subject,  and  the  industry  of  counsel,  as  well  as  our  own 
e2uimination  of  the  books,  has  failed  to  discover  any  direct 
authority  upon  the  question  before  us.    The  analogies  of 
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the  law,  too,  afford  little  aid  in  its  solution.  We  regret  to 
be  compelled  to  decide  it  without  a  more  thorough  argu- 
ment. Giving  it,  however,  the  best  consideration  of  which 
we  are  capable  under  the  circumstances,  we  have  reached 
the  conclusion  that,  for  the  purposes  of  answering  for  the 
liabilities  of  the  constituent  corporations,  the  consolidated 
company  should  be  deemed  to  be  merely  the  same  as  each 
of  its  constituents,  their  existence  continued  in  it,  under 
the  new  form  and  name,  their  liabilities  still  existing  as 
before,  and  capable  of  enforcement  against  the  new  com- 
pany in  the  same  way  as  if  no  change  had  occurred  in  its 
organization  or  name.  This  doctrine  seems  to  spring  from 
the  necessities  of  justice,  and,  so  far  as  we  are  able  to  fore- 
see, cannot  result  in  wrong  or  embarrassment.  To  avoid 
variance  in  proof,  the  complaint  should,  in  this  case,  have 
averred  the  facts,  which  it  did  not;  but  it  seems  to  us  that 
it  could  have  been  cured  by  amendment  on  the  trial,  and 
that  the  variance  is  therefore  not  available  to  the  appellant 
here. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages 
and  costs. 

W.  Oumbacky  8.  A.  Bonner  and  X  D.  Miller^  for  appellant. 

J.  Gamn,  for  appellee. 


Hbrbick  v.  Bunting. 

PftAcncs. — SvpBEME  CovBT. — The  court  refiised  to  consider  tho  errors 
assigned  because  they  related  to  matter  which  would  have  been  ground  for 
a  new  trial  below,  and  the  action  of  the  court  in  oTerruling  the  motioii 
for  a  new  trial  was  not  assigned  for  error. 

APPEAL  from  the  Porter  Common  Pleas. 
Elliott,  J. — The  errors  assigned  in  this  case  relate  exclu- 
Bively  to  matters  properly  presented  as  causes  for  a  new 
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trial.  A  motion  for  a  new  trial  was  made  and  overraled, 
but  that  ruling  is  not  assigned  as  error.  The  questiona 
discussed  by  the  appellant^s  counsel  are  therefore  not  prop- 
erly before  us,  and  hence  we  cannot  pass  upon  them. 

The  judgment  is  affirmed,  with  costs- . 

J.  E.  McDonald^  A.  i.  Roache,  T.  J".  Merrijidd  and  W.  H. 
Calkins^  for  appellant. 

4?.  /.  Anthony  J  F.  Churchy  S.  E.  Perkins,  i-  Jordan  and  8. 
E.  PerkinSyjr.y  for  appellee. 


PrrZER   V.   PiTZfiR. 

VemdoB  and  Pubckaseiu — Covenant. — A  parol  ftgreement  hy  Um  Yoixlee 
to  pay  taxes  which  are  a  lien  upon  the  land,  as  a  part  of  the  considera* 
tion  of  the  conTeyance,  is  a  good  defense  to  an  action  on  the  coTenants 
of  the  d«ed. 

APPEAL  from  the  Cass  Circuit  Court. 

I^RAZER,  J. — This  case  originated  before  a  justice,  and  the 
amount  involved,  exclusive  of  costs,  is  $50  88.  It  was  a 
suit  for  covenant  broken,  to  recover  the  amount  of  tases 
paid  by  the  plaintift'  upon  real  estate  conveyed  by  the  de- 
fendant to  the  plaintifi',  being  a  lien  on  the  land  at  the  time 
of  the  conveyance.  The  defense  was  that  the  plaintiflF,  in 
part  consideration  for  the  conveyance,  agreed  by  parol  to 
pay  the  taxes.  The  evidence  was  sufficient  to  establish  the 
truth  of  the  defense,  and  the  jury  found  accordingly.  It 
was  long  since  held,  in  this  State,  that  such  a  defense  can 
be  made.  Allen  v.  Lee,  1  Ind.  58.  Though  this  doctrine  is 
questioned  elsewhere,  and  indeed  the  very  opposite  is  held 
in  many  of  the  states,  yet  in  ^i%man  v.  Cornier,  27  Ind. 
887,  where  we  were  urged  to  reconsider  it,  we  regarded  it 
as  a  rule  of  property,  so  long  established  in  this  State  that 
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it  ought  not  now  to  be  disturbed.  Indeed,  I  am  very  well 
satisfied  that  it  rests  upon  sound  principle,  and  if  the  ques- 
tion were  an  open  one,  I  would  not  hesitate  to  decide  it 
the  same  way.  If  the  defendant  had  placed  money  in  the 
plaintiff^s  hands  to  pay  the  taxes,  no  one  would  suppose 
that  an  action  of  covenant  could  be  successful.  What  is' 
the  diflference,  when  so  much  of  the  price  of  the  land  is 
left  in  his  hands  for  the  same  purpose?  In  either  case,  the 
payment  is  merely  the  performance  of  a  valid  pardl  con- 
tract, and  no  court  should  hesitate  so  to  regard  it.  To  do 
so  is,  in  my  opinion,  trifling  with  justice  by  the  use  of  tech- 
nical rules  where  they  have  no  proper  application. 

The  judgment  is  aflirmed,  with  costs. 

D.  D.  Dyheman  and  JBT.  C.  Thornton^  for  appellant. 

D.  D.  Pratt  and  D.  P.  Baldwin,  for  appellee. 


Habrow  v.  Myers  and  Others. 

8TABB  Decisis. — Rules  of  Property. — The  ruling  in  Strong  y.  Clem,  12 
Ind.  87,  was  fonowed,  upon  the  ground  that  rules  of  property,  established 
by  repeated  decisions  of  the  court  of  last  resort,  and  upon  the  faith  of 
which  the  people  have  long  acted,  should  not  be  changed. 

APPEAL  from  the  Montgomery  Circuit  Court. 

Frazer,  J. — ^The  only  question  in  this  case  arises  upon 
the  action  of  the  court  below  in  sustaining  a  demurrer  to 
the  complaint.  That  question  is  not  new  in  this  court.  It 
was  decided  against  the  appellant  in  Strong  v.  Clem^  12  Ind. 
37,  and  that  ruling  has  been  followed  in  Logan  v.  Wafton, 
id.  639;  GUes  v.  Gidlion^  13  id.  487;  Frantz  v.  HarroWy  id. 
507;  Strong  v.  Dennis^  id.  514;  Giles  v.  Law^  14  id.  16, 
We  are  asked  to  reconsider  the  question  thus  decided,  and 
to  overrule  these  cases. 
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The  question  at  the  threshold  is,  whether  a  role  of  prop- 
erty thus  repeatedly  declared  by  the  court  of  last  resort, 
after  earnest  contest,  and,  it  must  be  supposed,  upon  the 
most  careful  deliberation,  should  be  deemed  open  to  further 
controversy.  The  repose  of  titles  is  important  to  the  pub- 
lic. Upon  the  faith  of  these  decisions  our  people  have,  for 
a  considerable  period  of  years,  invested  their  money  in  real 
estate,  the  titles  to  which  they  were  thus  again  and  again 
assured  were  not  liable  to  be  disturbed.  There  must  be  a 
just  basis  of  confidence  in  the  stability  of  judicial  decision 
somewhere  in  the  history  of  a  controverted  legal  question, 
when  it  may  be  confidently  relied  on  that  the  question  is 
settled.  It  is  not  always  that  the  courts  may  freely  inquire, 
in  determining  a  case  before  them,  what  is  the  law?  Some- 
times investigation  should  stop  when  it  is  ascertained  what 
has  been  decided  upon  the  subject.  We  think  that  the 
doctrine  of  stare  decisis  should  be  applied  to  the  question 
now  presented.  Such  is  its  relation  to  the  interests  of  oar 
people,  among  whom  real  estate  is  so  much  an  article  of 
trafiic,  that  it  is  not  possible  to  estimate  the  extent  of  the 
evil  which  would  follow  a  decision  of  this  court  now,  over- 
ruling Strong  v.  CUm  and  the  cases  which  followed  it.  If 
the  doctrine  of  those  cases  be  admitted  to  be  wrong,  it  is 
yet  quite  obvious  that  it  has  already  accomplished  most  of 
the  harm  that  ever  can  result  from  it,  while  a  change  now 
would  sow  a  wide  crop  of  serious  evils  to  the  injury  of  those 
who  are  innocent,  and  who  have  purchased  and  sold  real  estate 
upon  the  faith  of  a  doctrine  declared  by  this  court  no  less 
than  half  a  dozen  times  within  the  last  ten  years. 

The  judgment  is  affirmed,  with  costs. 

Greqobt,  C.  J.,  dissented. 

S.  B.  GookinSy  A.  Thomson  and  B.  T.  BistinCj  for  appellant 

J.  if.  Butler  and  M.  D  White,  for  appellees. 


MAY  TERM,  1868. 


471 


The  IndianspoUfl  and  CtBoinnati  Bailroftd  Gom|»an7  v.  Parker. 


The  Indianapolis  and  Cincinnati  Eailboad  Company  v. 

Parebr. 

RAiLBOADe. — Fbsicss. — ^The  statute  making  railroad  companies  liable  for 
injuries  to  animals,  without  proof  of  negligence,  where  the  road  is  not 
fenced,  is  in  the  nature  of  a  police  regulation,  for  the  security  of  the  pub- 
lic and  the  preserration  of  human  life. 

Same. — CiTiE8.-^The  statute  does  not  apply  to  injuries  done  at  points 
where  it  would  be  illegal  or  improper  for  the  railroad  company  to  niain- 
tain  fences,  such  as  road  and  street  crossings,  &o.  It  is  not  CTexy  place, 
however,  within  the  corporate  limits  of  a  town  or  city  that  is  within  the 
exception,  but  only  such  as  it  would  be  improper  to  fence. 

APPEAL  from  the  Ohio  Common  Pleas. 

Elliott,  J. — Parker  sued  the  Indianapolis  dnd  Cincinnati 
Railroad  Company  to  recover  the  value  of  a  young  mare  and 
a  mule  colt,  killed  by  a  locomotive  on  the  track  of  the  rail- 
road, and  recovered  judgment.  A  motion  for  a  new  trial 
having  been  overruled,  the  railroad  company  appeals. 

The  only  question  in  the  case  arises  upon  the  evidence. 
There  is  no  charge  of  negligence  against  the  company,  or 
its  servants  in  charge  of  tiie  train.  There  was  no  fence  on 
either  side  of  the  track  where  the  animals  got  upon  it  and 
were  killed,  but  it  was  within  the  corporate  limits  of  the 
city  of  Latcrenceburghj  and  it  is  contended  by  the  counsel 
for  t)ae  appellant  that  the  company  was  not  required  to 
fence  the  road  within  the  corporate  limits  of  the  city,  and 
is  not  therefore  liable,  in  the  absence  of  negligence.  The 
statute  makes  railroad  companies,  whose  roads  are  not 
securely  fenced,  liable  for  animals  killed  or  injured  by  their 
trains,  without  regard  to  the  question  of  negligence.  The 
statute  is  in  the  nature  of  a  police  regulation,  intended  as  a 
security  to  the  public,  and  for  the  preservation  of  human 
life,  and  hence  it  has  been  repeatedly  held  by  this  court  that 
it  does  not  apply  to  cases  where  animals  are  killed  at  points 
on  the  railroad  where  it  would  be  illegal  or  improper  tliat 
the  road  should  be  fenced,  such  as  the  crossings  of  streets  or 
alleys  in  a  city  or  town,  or  other  public  highways,  or  at 
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mills,  &c.,  where  public  convenience  requires  the  way  to  be 
left  open.  See  The  LafayeUe  ^  Indianapolis  JB.  -R.  Co,  v, 
ShrineTy  6  Ind.  141 ;  The  Indianapolis  ^  Cincinnati  IL  JR.  Co. 
V.  Kinney^  8  Ind.  402 ;  The  Indianapolis  ^  Cincinnati  R.  jB. 
Co.  V.  Oestdy  20  Ind.  281 ;  The  Indianapolis^  Pittshargh  ^ 
R.  R.  Co.  V.  Irish,  26  Ind.  268. 

But  we  arc  not  aware  of  any  case  in  which  it  has  been 
held  that  it  is  improper  for  a  railroad  company  to  fence 
any  part  of  its  road  within  the  corporate  limits  of  a  city  or 
town,  or  that  the  statute  does  not  apply  to  a  case  simply 
because  it  occurs  within  such  corporate  limits.  The  excep- 
tion only  extends  to  places  where  it  is  unreasonable  or 
improper  that  the  road  should  be  fenced,  whether  within  or 
without  the  c5rporate  limits  of  cities  and  towns.  In  this 
case,  it  appears  from  the  evidence  that  one  side  of  the 
improved  part  of  the  city  of  Lawrenceburgh  is  bounded  by 
the  line  of  the  White  Water  Valley  Canal,  and  the  appel- 
lant's railroad  runs  for  some  distance  along  the  canal,  on 
the  opposite  side,  and  then  crosses  it  on  a  bridge ;  that  there 
is  a  tract  of  ground  lying  along  the  canal,  opposite  the 
improved  part  of  the  city,  used  as  a  fair  ground,  owned  by 
the  Dearborn  County  Agricultural  Society,  which  has  been 
annexed  to  and  included  within  the  limits  of  said  city ;  that 
about  ten  rods  back  from  where  the  railroad  crosses  the 
canal  there  is  a  public  way,  from  the  city  proper,  acro^a  the 
canal  and  railroad  into  the  fair  grounds;  that  from  said 
crossing  to  where  the  railroad  crosses  the  canal,  at  which 
point  the  animals  were  killed,  the  railroad  was  not  fenced 
at  the  time  of  the  accident,  nor  was  there  any  reason  why 
it  was  improper  that  it  should  be  fenced;  indeed, it  appears 
in  evidence  that  since  said  animals  were  killed,  the  appel- 
lant has  constructed  cattle  guards  at  the  crossing  to  the 
fair  grounds,  and  fenced  the  railroad  from  thence  to  the 
bridge  across  the  canal.  We  see  nothing  in  tlie  facts  of  the 
case  to  exempt  it  from  the  operation  of  the  statute,  and 
hence  the  judgment  must  be  affirmed. 
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The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

D.  S.  Major  and  0.  B.  lAddle,  for  appellant. 
(r.  B.  FUchj  for  appellee. 


IfERT  v.  IfBRT.  141    SOI 

AxixoNT. — In  fixing  the  amount  of  alimony,  the  oondaot  of  the  husband 
towards  the  wife  may  be  considered,  and  where  the  eyidence  upon  which 
the  divorce  was  granted  is  not  in  the  record,  the  court  cannot  say  that 
the  allowance  is  excessiTe,  though  the  record  does  contain  the  evidence 
upon  the  subject  of  the  value  of  the  husband's  estate. 

Same. — Tixe  of  Patmbkt. — A  judgment  for  alimony  must  be  for  a  gross 
sum,  but  the  court  may,  under  the  statute,  give  time  for  the  payment 
thereof  by  installments,  if  sufficient  security  is  given. 

APPEAL  from  the  Madison  Common  Pleas. 

Gregobt,  C.  J. — The  appellant  filed  his  petition  in  the 
court  below  for  a  divorce.  The  appellee  answered  by  the 
general  denial,  and  also  filed  her  cross-petition,  averring 
causes  of  divorce  against  the  plaintifi;',  and  praying  for  ali- 
mony. Trial  by  the  court;  finding  for  the  defendant  on 
the  allegations  in  her  cross-petition. 

The  court  deicreed  to  the  defendant  against  the  plaintiff 
four  thousand  dollars  as  alimony,  to  be  coUected  upon  exe- 
cution as  other  jidgments  in  law;  and  it  was  further  de- 
creed by  the  court,  "that  if  the  said  Jacob  Ifert  first  give 
good  and  sufficient  security  for  the  payment  of  said  judg- 
ment, in  that  case  it  shall  be  paid  by  the  said  plaintiff  to 
the  defendant  in  installments,  as  follows  to- wit : ' '  three  hun- 
dred dollars  thereof  shall  be  paid  on  the  25th  day  of  Ik- 
cembeTj  1867 ;  three  hundred  dollars  in  one  year  from  date 
of  judgment;  four  hundred  dollars  each  in  two,  three,  four, 
five,  six,  seven,  eight  and  nine  years  from  date  of  decree, 
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and  two  hondred  dollars  in  ten  years  from  date  of  judg- 
ment. 

Motion  for  a  new  trial  ovemiled.  The  evidence  is  not 
in  the  record.  It  is  claimed  that  the  amount  of  alimony 
is  excessive.  The  conduct  of  the  husband  towards  his 
wife  may  be  considered  in  fixing  the  amount  of  alimony  to 
be  awarded  to  the  latter.  In  the  absence  of  the  testimony 
on  which  the  divorce  was  granted,  we  cannot  say  that  the 
alimony  in  this  case  is  excessive. 

There  is  a  bill  of  exceptions  in  which  the  judge  certifies 
that  the  evidence  showed  that  the  plaintifi'  was,  at  the  time 
of  the  trial,  eighty-two  years  of  age;  that  the  defendant 
was  seventy-one  years  of  age;  that  the  husband  was  the 
owner  of  real  estate  of  the  value  of  $10,800;  that  the 
yearly  rents  and  profits  thereof  were  of  the  value  of  f200; 
that  his  personal  property  was  of  the  value  of  f  1,200 ;  that 
three  hundred  and  twenty  acres  of  the  real  estate  is  situated 
in  OhiOy  worth  $4,800,  and  id  unimproved;  that  the  residue 
of  his  real  estate,  one  hundred  and  twenty  acres,  is  in  Mad^ 
ison  county,  and  is  of  the  value  of  $6,000,  and  is  the  only 
real  estate  of  the  plaintiff  yielding  an  income.  It  does  not, 
however,  appear  what  other  evidence  was  given  bearing  on 
the  question  of  alimony. 

It  is  claimed  that  the  decree  is  not  authorized  by  law. 
The  statute  provides  that  ^'  the  decree  for  alimony  to  the  wife 
shall  be  for  a  sum  in  gross,  and  not  for  annual  payments; 
but  the  court,  in  its  discretion,  may  give  a  reasonable  time 
for  the  payment  thereof  by  installments,  on  sufiicient  surety 
being  given.''  2  G.  &  H.,  §  22,  p.  854.  The  decree  in  this 
case  is  in  strict  conformity  with  the  statute. 

The  judgment  is  affirmed,  with  costs,  and  one-half  of  one 
per  cent,  damages. 

M.  S.  Bobinsoiij  for  appellant. 

.  J7.  Craven^  for  appellee. 
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Pbior  and  Another  v.  Quackenbush. 

DxxD — CoKBTRUCTiov  OF. — At  tlie  eonclusion  of  a  deed  which  would  other- 
wise hftTe  passed  a  fee  simple  to  the  grantee,  this  clause  was  inserted: 
'*N.  B.  Now  the  foregoing  deed  of  couTeyanoo  is  and  forcTor  shall  be 
with  this  express  condition,  that  the  foregoing  described  parcel  of  land 
shall,  at  the  death  of  said  A,  (the  grantee),  be  forever  thereafter  in  B  and  « 
C,  and  they,  the  said  B  and  G,  are  the  only  heirs  contemplated  or  included 
in  the  foregoing  deed  of  conyeyance.'' 

ffeldj  that  the  deedgaye  only  a  life  estate  to  A,  with  the  remainder  in  fee  to 
B  and  C. 

Eeld,  also,  that  the  rule  in  Shelley'M  case  did  not  apply. 

APPEAL  from  the  Greene  Circuit  Court. 

Elliott^  J. — Suit  by  the  appellants,  James  Prior  and 
Louisa  Priory  his  wife,  against  Qaachenbush,  for  the  parti- 
tion of  ten  acres  of  land,  and  to  recover  the  possession  of  a 
moiety  thereof.  Answer,  the  general  denial.  Trial  by  the 
court,  resulting  in  a  finding  for  the  defendant.  A  motion 
for  a  new  trial  was  overruled,  and  judgment  for  the  defend- 
ant. The  only  cause  stated  for  a  new  trial  is  that  the  find- 
ing of  the-  court  is  contrary  to  the  evidence.  The  error 
assigned  is  that  the  court  erred  in  overruling  the  motion  for 
a  new  trial. 

The  facts  are  these :  The  appellants,  in  right  of  said 
LouisOj  the  wife,  base  their  right  to  recover  on  the  follow- 
ing deed  of  conveyance  from  Andrew  Stewart  and  wife  to 
Catharine  Boe^  viz : 

^'  This  indenture,  made  this  6th  day  of  September ^  1837, 
between  Andrew  Stewart^  and  Hdnnahj  his  wife,  of  the 
county  of  Greene  and  State  of  Indiana^  of  the  one  part,  and 
Catharine  Boe  and  her  heirs,  of  the  county  and  state  afore- 
said, of  the  other  part,  witnesseth:  that  the  said  Andrew 
Stewartj'and  Hannah^  his,  wife,  as  well  for  and  in  considera- 
tion of  the  natural  love  and  affection  which  they,  the  said 
Andrew  and  Hannah,  bear  to  the  said  Catharine  Boe  and 
her  heirs,  as  for  the  better  maintenance  and  support  of  the 
Catharine  and  her  heirs,  have  given,  granted,  conveyed 
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and  confirmed,  and  by  these  presents  doth  give,  grant,  con- 
vey and  confirm  to  the  said  Catharine  and  her  heirs  forever, 
all  that  tract  or  parcel  of  land  lying  and  being  situate  in  the 
county  and  state  aforesaid,"  (then  follows  a  description  of 
the  land  conveyed  by  metes  and  bounds,)  ^^  containing  ten 
acres,  be  the  same  more  or  less,  together  with  all  the  rights, 
privileges  and  appurtenances  thereunto  belonging,  or  in  any 
wise  appertaining,  and  the  reversions,  remainders  and 
profits  thereof,  and  all  the  estate,  right,  title,  interest  and 
claim  of  them  the  said  Andrew  Stewartj  and  Hdnnahj  his 
wife,  in  and  to  the  same.  To  have  and  to  hold  the  prem- 
ises aforesaid,  with  all  their  appurtenances,  to  the  sole  and 
only  proper  use,  benefit  and  behoof  of  her,  the  said  CcUha- 
rine  RoCy  and  to  her  heirs  and  assigns  forever,  free  from 
any  claim  of  them  the  said  Andrew  Stewarty  atid  Hannah^ 
his  wife,  or  their  heirs,  or  of  any  other  person  whatever, 
claiming  from  or  under  them  or  any  of  them. 

'^In  witness,  the  said  Andrew  Stewart  and  Hannah  Stewart 
have  hereunto  set  their  hands  and  seals,  the  day  and  year 
first  above  written. 

"N.  B,  Now,  the  foregoing  deed  of  conveyance  is,  and 
forever  shall  be,  with  this  express  condition,  that  the  forego- 
ing described  piece  or  parcel  of  land  shall,  at  the  death  of 
said  Catharine  Boej  be  forever  thereafter  in  EUzabeth  Stewart 
and  Louisa  Stewart^  and  that  they,  the  said  Mizabeth  and 
Louisa^  are  the  only  heirs  contemplated  in  the  foregoing 
deed  of  conveyance.  Signed  and  sealed  the  day  and  year 
first  above  written. 

**  Witness,  Amos  Owen. 

Lie 

[Sig'd]  "Andrew  m  Stbwabt.  [Seal.] 


mark. 
her 

"Hannah  ^  Stewabt.  [Seal.] 


There  is  attached  to  the  deed  a  certificate  of  acknowledg- 
ment by  a  justice  of  the  peace  in  due  form. 

It  was  proved  that  Catharine  Boe^  the  grantee  in  said 
deed,  after  the  execution  thereof,  went  into  the  possession 


MAT  TERM,  1868.  477 

Prior  and  Another  v,  Quaokenbush. 


of  the  land  therein  described,  and  that  she  died  in  Marchy 
1867 ;  that  the  plaintift',  Louisa  Priory  is  thq  person  named 
in  said  deed  as  ^^  Louisa  Stewart/^  and  is  a  daughter  of  said 
Catharine  Boe^  and  that  said  Louisa  is  now  the  wife  of  said 
James  Prior.  The  evidence  further  shows  that  the  defend- 
ant,  Quackenbush,  at  and  before  the  commencement  of  the 
suit,  was  in  possession,  and  that  the  plaintiff  Louisa^  before 
the  commencement  of  the  suit,  demanded  of  the  defendant 
possession  of  a  moiety  of  said  land.  It  was  agreed  by  the 
parties  that  Andrew  Stewart  and  his  wife,  the  grantors  in 
said  deed,  were  lawfully  seized,  in  fee,  of  said  land  at  the 
date  of  said  deed.  It  was  also  admitted  by  the  parties  on 
the  trial  that  in  the  year  1847,  and  after  the  foregoing  deed 
had  been  duly  recorded,  Qoid' Andrew  Stewart  and  wife  con- 
veyed all  their  lands  to  said  Catharine  Hoe^  William  Wasson 
and  Barnes  Lawsoriy  including  therein  the  tract  in  contro^ 
versy,  and  that  said  grantees^  soon  thereafter,  made  a  parti- 
tion of  all  of  said  lands  between  themselves,  and  the  said 
Catharine  Roe  and  WiRiam  Wasson  executed  a  deed  of  con- 
veyance to  said  Lawson  for  the  part  of  said  lands  so  parti- 
tioned to  him,  which  included  the  land  in  controversy ;  that 
said  Lawson  thereupon  went  into  the  possession  thereof 
and  subsequently  died,  but  before  his  death  he  devised,  by 
his  last  wil],*a  tract  of  land  to  his  wife,  JEUen  Lawson^  inclu- 
ding the  tract  in  dispute,  and  that  said  UUen  conveyed  the 
same  to  the  defendant.  It  was  admitted  that  said  deeds 
and  will  were  all  regular,  and  sufficient  to  convey  the  land 
in  controversy  to  the  defendant,  unless  the  deed  from  ikew- 
art  and  wife  to  said  Catharine  Roe  therefor  "  conveys  or 
reserves  some  part  of  the  same  to  said  plaintiff  Louisa^  by 
bargain,  sale,  limitation  or  otherwise. 

It  is  insisted  by  the  appellants  that  the  deed  from  Stew- 
art and  wife  to  Catharine  Roe^  for  the  land  in  controversy, 
only  conveyed  to  said  Catharine  an  estate  for  life,  with 
remainder  in  fee  to  said  Elizabeth  and  Louisa  Stewart^  and 
that  upon  the  death  of  said  Catharine^  the  plaintiff  Louisa 
became  entitled  to  the  possession  of  an  undivided  moiely 
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thereof.  On  the  other  hand,  it  is  claimed  by  the  appellee 
that  said  deed  conveyed  the  land  to  said  Catharine  in  fee 
simple^  and  that  his  title,  therefore,  derived  from  her,  is  a 
valid  one  for  the  whole  of  said  land.  The  only  question 
then  in  the  case  is,  did  the  deed  of  Stewart  and  wife  to 
Catharine  Boe  convey  to  her  an  estate  in  fee  or  only  a  life 
estate  ?  Bat  for  the  qualifying  clause  called  a  ^^  condition," 
annexed  at  the  conclusion  of  the  deed,  the  estate  conveyed 
would  evidently  be  a  fee  simple,  and  it  is  contended  by 
counsel  for  the  appellee  that  if  such  concluding  clause  be 
construed  to  create  a  limitation,  such  limitation  not  being 
referred  to  in  the  first  clause,  or  premises,  of  the  deed,  and 
being  inconsistent  therewith,  would  be  void. 

It  was  well  said  by  Chief  Justice  Tilghman  in  Wager  v. 
WageTy  1  Serg.  &  B.  874,  that  '^  one  of  the  most  important 
rules  in  the  construction  of  deeds  is  so  to  construe  them 
that  no  part  shall  be  rejected.  The  object  of  all  construc- 
tion is  to  ascertain  the  intent  of  the  parties,  and  it  must 
have  been  thisir  intent  to  have  some  meaning  in  every  part 
It  never  could  be  a  man's  intent  to  contradict  himself; 
therefore  we  should  lean  to  such  a  construction  as  recon- 
ciles the  different  parts,  and  reject  a  construction  which 
leads  to  a  contradiction.  The  premises  of  a  deed  are  often 
expressed  in  general  terms,  admitting  of  variotlB  explana- 
tions in  a  subsequent  part  of  the  deed.  Such  explanations 
are  usually  found  in  the  habendum^* 

^'  The  ofBlce  of  the  habendum  is  properly  to  determine  what 
estate  or  interest  is  granted  by  the  deed,  though  this  may  be 
performed,  and  sometimes  is  performed,  by  the  premises,  in 
which  case  the  habendum  may  lessen,  enlarge,  explain,  or  qual- 
ify, but  not  totally  contradict  or  be  repugnant  to  the  estate 
granted  in  the  premises.  As,  if  a  grant  be  ^  to  A  and  the  heirs 
of  his  body,'  in  the  premises,  habendum^ '  to  him  and  his  heirs 
forever.'  Here,  A  has  an  estate  tail,  and  a  fee  simple  expect- 
ant thereon.  But  had  it  been  in  the  premises  <  to  him  and 
his  heirs,'  habendumj  ^  to  him  for  life,'  the  habendum  would 
be  utterly  void,  for  an  estate  of  inheritance  is  vested  In  him 
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before  the  habeTkdum  comes^  and  shall  not  afterward  be 
taken  away  or  divested  by  it."    2  Blacks.  Com.,  p.  298. 

In  the  case  before  ns,  the  qualifying  clause  is  not  found 
either  in  the  premises  or  the  habendumj  but  at  the  conclusion 
of  the  deed.  This,  however,  does  not  render  it  void,  as  the 
validity  of  the  deed  does  not  depend  on  it^s  containing  all 
the  formal  parts  ordinarily  found  in  such  instruments. 
Looking,  then,  to  the  qualifying  clause  in  connection  with 
the  other  parts  of  the  deed,  for  the  purpose  of  ascertaining 
the  meaning  of  the  grantors,  and  construing  the  whole 
together,  and  so  as  to  reconcile,  if  possible;  the  difierent 
parts,  it  seems  to  us  that  the  qualifying  clause  relates 
directly  to,  and  should  be  read  in  connection  with,  the 
premises,  and  was  intended  to  limit  the  duration  of  the 
estate  granted  to  Catharine  Roe  to  an  estate  for  life,  with 
remainder  to  her  two  daughters,  Elizabeth  and  Louisa  Stew- 
art. 

It  is  expressly  declared  in  the  qualifying  clause  that  by 
the  word  heirs,  as  used  in  the  preceding  parts  of  the  deed, 
said  Elizabeth  and  Louisa  alone  were  intended,  and  that  at 
the  death  of  said  Catharine  Roe^  the  land  conveyed  should 
be  thereafter  in  them. 

If  the  qualifying  clause  is  taken  as  a  part  of  the  prem- 
ises and  read  in  that  connection,  the  deed  would,  in  ejSect, 
read  thus :  **  This  indenture,"  Ac.,  "  between  Andrew  Stew* 
art  jBiud  Hannahj  his  wife,  of,"  &c.,  "  of  the  one  part,  and 
Catharine  Boe  and  her  heirs,  Elizabeth  and  Louisa  Stewart^ 
of  the  other  part,  witnesseth :  that  the  said  Andrew  Stewart 
and  Hannah^  his  wife,  as  well  for  and  in  consideration  of 
the  natural  love  and  affection  which  they  bear  to  the  said 
Catharine  Roe  and  her  heirs,  the  said  Elizabeth  and  Louisa 
Stewart^  as  for  the  better  maintenance  and  support  of  the 
said  Catharine,  Elizabeth  and  Louisa,  have  given,  granted," 
&c.,  "to  the  said  Catharine  Roe  and  to  her  heirs,  the  said 
Elizabeth  and  Louisa  Stewart,  that  is  to  say,  to  the  sa^ 
Catharine  during  her  life,  and,  at  her  death,  then  to  the  s 
Elizabeth  and  Louisa,  all  that  tract  apd  parcel  of  landy 
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K  the  deed  were  thus  worded,  it  would  hardly  be  doubted 
that  it  conveyed  only  a  life  estate  to  Catharine  J2oc,  with  a 
remainder  to  her  two  daughters,  Elizabeth  and  Louisa^  and 
that  upon  the  death  of  the  former,  the  latter  would  be  enti- 
tled to  the  possession,  as  tenants  in  common,  and  such,  we 
think,  is  its  legal  effect.  Any  other  construction  would 
lead  to  a  conflict  between  the  premises  and  the  qualifying 
dause,  or  render  the  latter  meaningless. 

Although  the  deed  does  not  bear  the  evidence  that  it  was 
written  by  one  **  learned  in  the  law,"  yet  it  presents  certain 
indicia  which  go  to  confirm  the  correctness  of  the  construc- 
tion we  have  given  to  it.  We  refer  to  the  fact  that  in 
naming  the  parties  to  the  deed  in  its  commencement,  *^ Cath- 
arine Hoe  and  her  heirs '-  are  named  as  the  grantees,  or 
party  of  the  second  part,  which  is  unusual  when  the  word 
"heirs"  is  used  in  the  grant  simply  to  convey  a  fee  to  the 
grantee  named  in  the  deed.  And  so  the  consideration  is 
stated  to  be  "as  well  the  natural  love  and  afiection  which" 
the  grantors  "  bear  to  said  Catharine  Roe  and  her  heirs,  as 
for  the  better  maintenance  and  support  of  the  said  Catharine 
and  her  heirs."  This  unusual  use  of  the  word  heirs,  when 
taken  in  connection  with  the  qualifying  clause  at  the  close 
of  the  deed,  defining  the  persons  meant  thereby,  very 
clearly  indicates  that  it  was  the  intention  of  the  grantors  to 
convey  an  estate  in  remainder  directly  to  Elizabeth  and 
Louisa  Stewart. 

But  it  is  claimed  by  the  appellant  that  the  word  "heirs," 
used  in  connection  with  the  name  of  Catharine  Boc,  the 
grantee,  being  a  technical  term  of  limitation,  and  not  of 
purchase,  brings  the  grant  within  the  rule  in  SheUey^s  case, 
and  invested  said  Catharine  with  an  estate  in  fee  simple, 
notwithstanding  the  subsequent  clause  declaring  that  at  her 
death  the  land  should  go  to  said  Elizabeth  and  Louisa  Stew- 
art; that  it  must  be  presumed  that  it  was  the  intention  of 
the  grantors  that  the  latter  should  take,  if  at  all,  by  descent 
from  said  Catharine^  and  not  by  purchase  from  said  grantors. 
If,  however,  we  are  correct  in  the  construction  given  to  the 
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whole  instrument,  then  the  word  "  heirs "  was  not  used  in 
its  technical  sense,  as  a  term  of  limitation,  and  the  rule  in 
SheUejfs  case  does  not  apply. 

We  think  the  facts  do  not  sustain  the  finding  of  the 
court,  and  therefore  that  a  new  trial  should  have  been 
granted. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 

S.  Claypody  J.  A.  MataoHj  A.  <?.  Cavins  and  J.  M.  -feen- 
howeTy  for  appellants. 

JE.  JE.  Bose  and  E.  H.  C.  Camns,  for  appellee. 


McDowell  and  Others  v.  Baker  and  Another. 

Attobsetb. — CoNTBACT. — To  an  action  against  an  attorney  to  recover 
money  collected  by  him  as  such,  it  was  answered  that  the  money  was  col- 
lected under  a  special  contract^  by  which  he  was  to  receiTe  one-third  of 
the  amount  collected  for  his  serrices.  On  the  trial,  it  appeared  that 
after  a  portion  of  the  money  had  been  collected,  the  plaintiff  demanded  an 
accounting,  which  was  refused,  and  it  was  held  that  the  attorney,  after 
this  default,  could  not  claim  the  benefit  of  the  contract  as  to  money  there- 
after collected  by  the  plaintiff. 

APPEAL  from  the  Martin  Common  Pleas. 

Kay,  J. — This  suit  was  brought  to  recover  money  col- 
lected for  the  appellants  by  the  appellees,  as  attorneys  at 
law.  The  defendants  claimed  that  under  a  special  contract 
they  were  to  receive  one-third  of  the  amount  ultimately 
collected,  for  their  services  in  securing  the  claim.  There 
was  a  trial  by  the  court,  which  resulted  in  a  finding  of 
^8  85  for  the  plaintiffs.  A  motion  by  the  plaintiffs  for  a 
new  trial  was  overruled. 
Vol-  XXES.— 81 


482  SUPREME  COURT  OP  INDIAITA. 

Dyson  and  Others  v.  Bepp  and  Others. 

The  evidence  shows  that  the  defendants  had  collected 
$447  76y  when  the  p]ainti&  demanded  an  accounting  of 
them,  which  was  refused.  Under  the  special  contract 
pleaded,  the  defendants  were  entitled  to  one-third  of  this 
sum,  bat  from  the  date  of  the  demand  and  failure  to  account 
they  were  in  default,  and  could  not  claim  the  benefit  of 
their  special  contract  as  to  any  money  thereafter  collected 
by  the  plaintiffs.  The  finding  was  too  small,  as  it  gave  the 
defendants  the  benefit  of  their  special  contract  in  sums  thus 
collected. 

The  judgment  is  reversed,  with  costs. 

S.  W.  Shorty  for  appellants. 

J.  Baketj  for  appellees* 


Dtson  and  Others  v.  Repp  and  Others. 

Will. — Bubpxnsioxt  or  Owhsbseip  or  Pkopxett. — A,  by  her  win,  di- 
rected that  all  of  her  property  be  conyerted  into  money,  and  then 
divided  into  sexen  equal  parts,  four  of  which  were  giyen  to  the  "heirs" 
of  her  four  children.  The  will  directed  the  money  to  be  put  at  interest 
and  paid  to  the  heirs  as  they  should  scTerally  arriTO  at  the  age  of  twenty- 
one  years.  The  children  of  the  testator  were  all  liTing  at  her  death,  and 
the  grandchildren  were  all  minors.  One  grandchild  was  bom  after  the 
death  of  the  testator. 

Htldy  that  the  bequests  were  Talid,  and  not  in  conflict  with  the  proTisions 
of  the  statute  concerning  the  suspension  of  the  ownership  of  personal 
property.  2  G.  &  H.  482.  The  estate  Tested  upon  the  death  of  the  testa- 
trix. 

Mtld,  also,  that  if  grandchildren  born  after  the  death  of  the  testatrix  can 
claim  under  the  will,  the  distribution  as  to  than  must  take  place  when 
the  youngest  grandchild  UTing  at  the  death  of  the  testatrix  arriTOik  at 
twenty-one  years  of  age. 

APPEAL  from  the  BartikoiovMW  Common  Pleas. 

Rat,  J. — ^This  was  a  proceeding  instituted  to  have  certain 
bequests  in  the  will  of  Mary  Bepp  declared  void.  The  will 
directs  that  all  her  estate  shall  be  converted  into  money, 
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and,  after  certain  specific  legacies  are  paid,  divided  into 
seven  equal  parts,  of  which  four  parts  are  to  be  divided 
among  "the  heirs"  of  her  children,  Mary  Jane  BarhWy 
Catharine  Dyson^  Eli  Repp  and  Benjamin  Beppj  one  part 
going  to  the  heirs  of  each ;  and  that  the  money  shall  be  put 
at  interest  and  pad  to  the  heirs  as  they  arrive  at  the  age 
of  twenty-one  years.  The  children  named  above  are  all 
living.  The  grandchildren  are  all  minors,  and  one  has  been 
bom  since  the  death  of  the  testatrix. 

It  is  clamed  that  the  provisions  of  the  will  relative  to 
the  suspension  and  ownership  of  the  property,  until  the  arri- 
val of  the  heirs  of  the  children  named  above  at  the  age  of 
twenty-one  years,  are  void,  under  the  statute.  The  court 
below,  on  the  trial,  found,  as  a  matter  of  law,  the  provision 
of  the  will  valid. 

This  ruling  is  in  accordance  with  the  authorities.  The 
estate,  vested  upon  the  death  of  the  testatrix.  Thicker  v. 
Bishopj  16  IS.  Y.  404.  The  accumulation  could  only  con- 
tinue till  the  youngest  grandchild  living  at  the  death  of  the 
testatrix  arrived  at  the  age  of  twenty-one  years.  2  G.  & 
H.  §§  1,  2,  p.  482.  K  the  grandchildren  of  the  testatrix, 
born  after  her  death,  can  share  under  the  will,  the  distri- 
bution as  to  them  also  must  take  place  as  soon  as  the 
youngest  grandchild  living  at  the  time  of  her  death  arrives 
at  twenty-one  years  of  age. 

The  judgment  is  affirmed. 

8.  Stansifer  and  F.  Winter^  for  appellant. 


Dban  v.  Thb  Statb,  on  the  relation  .of  Mabbical. 

Babtakdt. — Mabbie]>  Womav^-To  a  proseeaiion  by  a  married  woman  for 
luwtardj,  the  defendant  answered  that  after  the  birth  of  the  ehild,  the 
reUtrix  cohabited  with  her  hoaband,  ai^d  that  in  coniideration  of  iwen* 
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tj-fiye  dollars,  to  bo  paid  by  defendant,  a  part  of  which  had  been  paid, 
they  agreed  to  compromise  the  action,  the  husband  to  support  the  child  as 
his  own,  &c. ;  that  the  defendant  was  ready  and  willing  to  pay  the  resi- 
due, &c. 

Heldf  that  the  answer  was  bad,  on  demurrer. 

Same. — Witubss. — A  married  woman  is  a  competent  witness  in  a  proseca- 
tion  for  bastardy  on  her  relation. 

Same. — Nok-intercouzise  with  Husband. — Evidence  of  non-intercourse 
between  the  husband  and  wife  for  more  than  one  year,  continuing  to 
within  five  months  of  the  birth  of  the  child,  is  sufficient  to  establish  the 
illegitimacy  of  the  child. 

Vebdict. — JuDOMEKT. — Where  the  finding  of  the  jury  in  a  prosecution  for 
bastardy  contained  a  finding  that  the  defendant  was  the  father  of  the 
child,  and  the  court  pronounced  judgment  on  the  verdict,  it  was  held  not 
to  be  error  that  the  court  did  not  formally  adjudge  the  defendant  to  be  the 
father  of  the  child. 


APPEAL  from  the  Wayne  Common  Pleas. 

Gebgory,  C.  J. — On  the  8th  of  November ^  1865,  the  rela- 
trix  commenced  an  action  before  a  justice  of  the  peace 
against  the  appellant  for  bastardy,  charging  that  she  had 
been  delivered  of  a  bastard  child,  and  that  the  defendant 
was  the  father  of  it.  The  defendant  answered  in  the  court 
below  in  three  paragraphs.  To  the  third  a  demurrer  was 
sustained.  That  paragraph  sets  up  that  the  relatrix,  after 
the  birth  of  the  child,  lived  and  cohabited  with  her  husband; 
that  the  defendant  agreed  with  the  husband  and  wife  to 
compromise  the  said  cause  of  action,  by  paying  them  twen- 
ty-five dollars  in  meat  and  flour,  as  they  wanted  it;  that  he 
paid  them  four  dollars  in  money,  which  they  received  on 
the  claim ;  that  the  husband  agreed  to  provide  for  the  child 
as  his  own ;  that  the  defendant  was  ready  and  willing  to  pay 
the  residue,  and  ^^-as  willing  that  the  court  might  make  an 
order  for  the  security  thereof.  The  paragraph  does  not 
amount  to  a  plea  of  payment,  and  it  is  not  g»od  as  a  plea 
of  accord  and  satisfaction.  It  is  claimed  that tJie  paragraph 
is  good  because  of  the  averment  that  the  husband  agreed  to 
provide  for  the  child.  The  paragraph  fails  to  aver  a  com- 
pliance with  the  agreement  on  the  part  of  the  defendant 
The  court  committed  no  error  in  sustaining  the  demurrer. 
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Issue  was  taken  on  the  first  and  second  paragraphs  of  the 
answer.  Trial  by  j  ury .  Verdict,  "  that  the  child  of  Mdinda 
Marriccd"  the  relatrix,  "is  a  bastard,  and  that  Levi  Dean" 
the  defendant,  "  is  the  father  of  said  child." 

A  motion  for  a  new  trial  was  overruled,  and  the  court 
rendered  final  judgment,  "  that  said  defendant  do  pay  to 
said  relatrix,  for  the  support  of  said  child,  the  sum  of  two 
hundred  dollars,  the  same  to  be  paid  in  installments,  as  fol- 
lows, to-wit:  twenty  dollars  cash  in  hand;  twenty  dollars  on 
the  20th  of  August,  1866,  and  twenty  dollars  every  six 
months  thereafter,  until  the  said  sum  of  two  hundred  dollars 
shall  all  be  paid." 

The  evidence  is  in  the  record  by  bill  of  exceptions.  The 
relatrix  was  a  married  woman ;  she  lived  with  her  husband 
from  the  time  of  his  return  from  the  army,  in  Juney  1865, 
until  the  tnal.  She  was  admitted  as  a  witness  over  the 
objection  of  the  defendant. 

There  is  an  instruction  copied  into  the  motion  for  a  new 
trial  which  it  is  claimed  was  refused  by  the  court ;  but  it  is 
not  in  the  bill  of  exceptions,  nor  is  it  made  a  part  of  the 
record  by  the  signature  of  the  judge  thereto,  as  required  by 
the  code.    2  G.  &  H.,  §§  824,  825,  pp.  200,  201. 

It  is  argued  that  the  court  ought  not  to  have  admitted 
the  relatrix  as  a  witness.  A  married  woman  may  prose- 
cute for  bastardy.  2  G.  &  H.,  §  1,  p.  624.  The  mother  of 
the  child,  if  of  sound  mind,  is  a  competent  witness.  2  G. 
&  H.,  §  3,  p.  625. 

It  is  objected  that  the  court  did  not  adjudge  the  appellant 
to  be  the  father  of  the  child.  The  court  rendered  a  final  judg- 
ment on  the  verdict,  in  which  the  j  ury  found  that  fact  It  is 
claimed  that  the  evidence  does  not  sustain  the  finding;  that 
the  non-intercourse  of  the  husband  with  the  wife  was  not 
sufficiently  shown.  The  evidence  is  clear  that  the  husband 
was  absent  from  his  wife  from  January^  1864,  until  in  JunCy 
1865 ;  the  child  was  bom  on  the  6th  or  7th  of  November 
following,  and  was  alive  at  the  trial  in  February^  1866.    The 
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court  below  committed  no  error  in  overruling  the  motion 
for  a  new  trial. 

The  judgment  is  affirmed,  with  10  per  cent  damages,  and 
costs. 

W.  A.  Bickle,  for  appellant. 


The  City  op  Indianapolis  v.  Langsdalb  and  Another. 

Sales  I'OR  Tazxs. — ^A  complaint  to  recoTer  back  money  paid  for  the  pur- 
chase of  real  estate  on  a  sale  by  a  city  for  delinqaent  taxes,  on  the  gronnd 
that  the  property  sold  was  used  as  an  institution  of  learning,  and  not 
subject  to  taxation,  was  held  to  be  bad,  because  it  did  not  show  th^t  at 
the  time  the  taxes  were  leyied  the  property  was  bo  used. 

Sams. — In  the  absence  of  fraud,  accident,  or  mistake,  money  paid  by  a  pui^ 
chaser  of  real  estate  on  a  sale  for  city  taxes  cannot  be  recoTered  back. 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Gregory,  C.  J. — Langsdale  and  Hamilton  sued  the  city  to 
recover  back  money  paid  by  them  on  the  purchase  of  land 
sold  by  the  city  for  the  non-payment  of  taxes,  delinquent 
for  the  years  1860,  1861,  1862,  1868  and  1864,  on  the 
ground  that  the  property  was  exempt  from  taxation.  Tlie 
complaint  is  in  two  paragrajphs,  in  each  of  which  it  is  aver- 
red that  the  defendant,  at  the  time  of  the  sale,  had  no  right, 
title,  or  interest  in  the  premises  sold,  the. same  being  the 
property  of  the  "  Indianapolis  Female  Institute/'  a  college 
incorporated  within  the  State  of  Indiana^  which  was  at  the 
time  of  the  sale  by  the  defendant,  and  now  is,  an  institution 
of  learning  and  education,  erected  for  that  purpose,  and  is 
organized,  with  a  board  of  trustees,  a  full  corps  of  teachers, 
and  has  had,  and  now  has,  a  large  number  of  students  in 
attendance ;  that  the  same  is  not  subject  to  assessment,  and 
is  exempt  from  taxation,  and  could  not  be  sold  for  the  non- 
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payment  of  taxes ;  that  the  sale  by  tiie  defendant  of  the 
above  described  real  estate  was  invidid  and  wholly  void. 
A  demurrer  to  each  paragraph  was  ovemiled,  and  the 
appellant  excepted,  and  assigns  this  for  error. 

By  the  act  of  March  4th,  1861  (Acts  1861,  p.  170),  it 
is  provided  that  "  the  following  property  shall  be  exempt 
from  taxation  :*****  *     ,  * 

"  5.  Every  building  erected  for  the  use  of  any  literary, 
benevolent,  charitable,  or  scientific  institution,  by  any  indi- 
vidual or  individuals,  association  or  corporation,  or  erected 
for  the  same  purpose  by  any  town,  township  or  county^ 
and  the  tract  of  land  on  which  such  building  is  situate,  not 
exceeding  twenty  acres." 

There  is  no  statute  authorizing  the  recovery  back  of 
money  paid  on  a  tax  sale  by  cities,  unless  it  is  implied  in 
section  57  of  the  act  for  their  incorporation,  (1  G.  &  H. 
280),  in  which  it  is  provided  that  ^^  all  sales  by  the  treas- 
urer for  delinquent  taxes,  and  the  giving  of  certificates  and 
conveyances  therefor,  shall  be  conducted  in  the  like  manner 
as  by  the  county  auditors,  under  the  general  law  of  the 
State."  In  the  general  law  for  the  assessment  of  taxes,  it  is 
provided  that  "  whenever  the  county  auditor  shall  discover, 
prior  to  the  conveyance  of  any  lands  sold  for  taxes,  that 
the  sale  was,  for  any  cause  whatever,  invalid,  he  shall  not 
convey  such  lands ;  but  the  purchase  money,  and  interest 
thereon,  shall  be  refunded  out  of  the  county  treasury  to  the 
purchaser,  his  representatives  or  assigns,  on  the  order  of 
the  county  auditor ;  and  such  land^  if  originally  liable  to 
taxation,  and  being  still  delinquent,  shall  again  be  placed  on 
the  delinquent  list,  and  the  amount  so  refunded,  with  inter- 
est, be  collected  as  in  other  cases."    1  G.  &  H.,  §  171,  p.  110. 

There  is  no  averment  in  the  complaint  of  fraud,  accident, 
or  mistake.  The  complaint  is  bad ;  it  is  not  shown  that  the 
land  sold  and  described  in  the  certificate  of  purchase,  made 
A  part  of  the  complaint,  was,  at  the  time  the  taxes  accrued, 
exempt  from  taxation.  The  averment  in  the  complaint 
^that  the  sale  by  the  defendant  of  the  above  described  real 
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estate  wa&  invalid  and  wholly  void''  is  a  conclasion  of  law, 
and  not  a  statement  of  an  issuable  fact.  It  may  be  true,  as 
stated  in  the  complaint,  that  at  the  time  of  the  sale  and  of 
the  filing  of  the  complaint,  the  real  estate  sold  was  owned 
by  and  used  for  an  institution  of  learning,  yet  it  would  not 
follow  from  that  fact  that  it  was  so  owned  and  used  at  the 
time  the  taxes  accrued.  The  facts  which  would  exempt  the 
property  in  question  from  taxation  must  be  averred.  But 
we  hold,  in  the  absence  of  fraud,  accident,  or  mistake,  that 
money  paid  by  a  purchaser  of  real  estate  sold  for  the  non- 
payment of  city  taxes  cannot  be  recovered  back. 

The  conducting  of  the  sale  by  the  treasurer  for  delinquent 
taxes,  and  the  giving  of  certificates  and  conveyan<5e8  there- 
for, do  not  embrace  the  duty  imposed  on  the  auditor  and 
treasurer  by  section  171  of  the  general  law  for  the  assess- 
ment of  taxes,  cited  above.  The  refunding  is  no  part  of  the 
sale,  nor  is  it  embraced  in  the  act  of  giving  certificates 
and  conveyances.  A  right  which  did  not  exist  at  the  com- 
mon law  cannot  be  created  unless  by  positive  enactment 
The  court  erred  in  overruling  the  demurrers. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  sustain  the  demurrers  to  the 
complaint,  and  for  further  proceedings. 

B.  K.  Elliott  and  J.  £.  Black,  for  appellant 

jE.  B.  Martindale  and  fl  Kneflery  for  appellees. 


Sohlosser  v.  Schlosskr. 

DivoKCE. — Confidential  Communication. — la  support  of  an  application 
by  the  wife  for  an  aUowanoe,  pending  a  suit  for  a  diToreOi  the  afSdayits 
of  one  who  had  attended  both  husband  and  wife  as  a  physioian  were  pre- 
•ented,  and  it  was  held  that  as  some  of  the  matters  stated  in  the  affidaTits 
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were  not  confidential,  a  motion  to  reject  them  as  a  whole  was  too  broad, 
and  was  properly  OTermled. 

APPEAL  from  the  Buntington  Common  Pleas. 

Eat,  J. — This  case  was  a  suit  by  a  wife  for  a  divorce. 
Pending  the  hearing,  she  made  an  application  for  an  allow- 
ance for  her  support,  and  to  enable  her  to  prepare  for  the 
trial  of  the  cause.  Certain  affidavits  were  filed,  among 
others,  two  affidavits  of  one  WiUiamSy  who  had  acted  as  the 
physician  of  each  party.  The  court  overruled  a  motion  to 
strike  out  these  affidavits,  but  stated  that  only  that  portion 
of  the  sworn  statements  which  did  not  embrace  matter 
properly  protected,  as  between  patient  and  physician,  would 
be  considered.  It  is  clear  that  the  motion  was  too  broad, 
and  therefore  no  error  was  committed  in  overruling  it 
One  of  the  affidavits  filed  by  Williams  contained  his  conclu- 
sions as  to  the  bodily  condition  of  the  appellee,  the  plaintiff 
below,  after  a  medical  examination  had  been  submitted  to 
by  her.    This  evidence  she  could,  of  course,  introduce. 

The  court  granted  an  allowance  of  one  hundred  dollars. 
This  matter  is  within  the  legal  discretion  of  th«  court,  and 
we  cannot  say  that  there  has  been  any  abuse  of  it  in  this 
case. 

The  judgment  is  affirmed,  with  ten  per.  cent,  damages 
and  costs. 

J.  B.  Coffrothy  J.  B.  Slack  and  T.  BochCy  for  appellant. 


Babton  v.  Allbbioht. 

Attachmsxt. — JuDGMSifT  A0AI58T  Gabmishxs. — The  Judgment  against  the 
garnishee  in  an  attachment  proceeding  is  not  conolusiTC  as  to  the  amount 
•wing  by  the  garnishee  to  the  attachment  defendant.    In  a  suit  bj  the 
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Utter  fbr  the  debt,  the  Jodgoieat  ott  the  gemiflhee  preeem  is  net  a  har, 
but  ifl  a  good  credit  to  the  amount  paid. 

APPEAL  from  the  Posey  Common  Pleas. 

Gbeqoby,  C.  J. — AUbrigU  sued  Barton  on  five  promissory 
notes.  Answer,  the  general  denial,  with  an  agreement  that 
the  defendant  might  give  in  evidence  thereunder  all  matters 
that  could  be  pleaded  as  a  defense.  Trial  by  the  court; 
finding  for  the  plaintiff.  Motion  by  the  defendant  for  a 
new  trial  overruled.  A  bill  of  exceptions,  containing  the 
evidence,  is  a  part  of  the  record. 

On  the  trial,  the  defendant  offered  in  evidence,  in  bar  of 
the  action,  the  record  of  a  proceeding  and  judgment  in 
attachment  against  the  payee  and  assignor  of  the  notes  in 
suit,  in  which  the  appellant  was  garnisheed,  and  paid  into 
the  Posey  Circuit  Court  the  amount  found  due  from  him  on 
the  notes,  after  the  date  thereof  and  before  their  assign- 
ment. The  court  refused  to  receive  the  offered  evidence  in 
bar,  but  admitted  it  for  the  purpose  of  proving  a  defense  to 
the  amount  actually  paid.  The  question  in  the  record  is, 
is  this  judgment  against  the  garnishee  in  the  attachment 
proceeding  a  bar  to  the  action?  Mr.  Drake,  in  his  work 
on  Attachment,  states  the  rule  thus:  ^'fTor  does  the  judg- 
ment against  the  garnishee  amount  to  res  adjudicaia^  as  be- 
tween him  and  the  defendant,  so  as  to  preclude  the  latter 
from  claiming  more  in  his  action  than  the  garnishee  in  the 
attachment  proceedings  was  considered  to  owe.  Were  such 
the  case,  it  would  be  in  the  power  of  the  garnishee,  by  con- 
fessing  in  his  answer  a  smaller  indebtedness  than  actually 
existed,  to  practice  a  fraud  upon  his  creditor  which  would 
be  irremediable."    Drake  on  Attachment,  §  707. 

In  TaTns  v.  BvUiU  et  aLj  35  Penn.  808,  it  was  held  that  a 
verdict  and  judgment  against  the  garnishee,  in  an  attach- 
ment execution,  is  not  conclusive  in  a  subsequent  action  by 
the  trustees  in  insolvency  of  the  defendant  in  the  attach- 
ment, against  the  garnishee. 

In  Massachusetts  and  New  Hampshire,  in  their  trustee  pro- 
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cess,  (similar  to  our  garnishment)  it  has  been  repeatedly 
held  that  the  judgment  against  a  trustee  (the  debtor)  is  not 
conclusive  as  to  the  original  amount  of  his  indebtedness  to 
the  principal  defendant  Groves  v.  Browii,  11  Mass.  334; 
Brown  v.  Dudley,  33  N.  H.  511 ;  Puffer  v.  GraveSy  6  Fost. 
256 ;  Drew  v.  Towle,  7  id.  412. 

We  think  the  court  below  was  right  in  its  rulings  on  this 
question. 

The  judgment  is  affirmed,  with  costs. 

W.  P.  EdsoUj  E.  M.  Spencer  and  W.  Loudon^  for  appel- 
lant. 

•/.  and  H.  C.  Pitchery  for  appellee. 


Numbers  and  Another  v.  Bowser  and  Others. 

Pleading.— To  an  action  upon  a  note,  the  defendant  pleaded  a  partial  fail- 
ure of  consideration,  by  reason  of  the  non-delivery  of  certain  parts  of  a 
steam  saw  mill,  for  the  price  of  which  the  note  was  given,  and  the  non- 
delivery of  any  part  of  the  machinery  at  the  time  agreed  npon.  No 
damage  was  alleged  to  have  resulted  from  the  delay  in  delivery.  Reply, 
alleging  matter  in  avoidance  of  the  answer,  as  to  the  alleged  non-delivery 
of  tho  specific  articles  named  in  the  answer,  and  concluding  "  that  as  to 
said  items  defendants  ought  not  to  sustain  their  answer." 

ffeldy  that  the  reply  was  not  bad  for  assuming  to  avoid  the  entire,  answer, 
fir8t,  because  the  concluding  averment  showed  that  it  was  limited  to  the 
alleged  non -delivery  of  the  specific  articles,  and  teeond^  because,  as  no 
damage  was  alleged  to  have  resulted  from  the  delay  in  the  delivery, 
there  was  nothing  as  to  this  matter  to  reply  to. 

Same. — Am^oumt  Claimed. — Where  the  damages  demanded  in  a  complaint 
upon  promissory  notes  were  less  than  the  finding,  owing  to  the  accumu- 
lation of  interest  after  suit,  it  was  held  that  as  the  defect  was  amendable 
at  any  time  below,  it  would  be  treated  as  amended  on  appeal. 

APPEAL  from  the  Adams  Common  Pleas. 
Elliott,  J. — Bowser  and  others  sued  Numbers  and  Black- 
hurriy  the  appellants,  on  three  promissory  notes.   An  answer. 
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•onsisting  of  five  paragraphs,  was  filed  to  the  compMnt. 
The  replication  contained  a  denial,  and  also  seven  special 
paragraphs.  A  trial  was  had,  resulting  in  a  finding  for  the 
plaintiffs,  on  which  there  was  judgment,  a  motion  for  a  new 
trial  having  been  overruled. 

The  third  paragraph  of  the  answer,  which  was  pleaded  to 
the  second  paragraph  of  the  complaint,  alleged  a  failure  of 
consideration  as  to  the  sum  of  $400  of  the  note  referred  to 
in  that  paragraph.  It  avers  that  the  note  was  given  in  part 
consideration  of  a  written  agreement  of  the  plaintiffs  to 
furnish  to  the  defendants  an  engine,  with  certain  other 
machinery,  apparatus  and  fixtures,  for  a  saw  mill,  among 
which  was  a  sheet-iron  chimney,  with  mud  pipe  and  dome 
to  the  boiler,  a  carriage  twenty-eight  feet  in  length,  and 
fifty-six  feet  of  iron  for  the  carriage  to  run  on,  all  to  be 
delivered  to  the  defendants  on  the  5th  of  Marchy  1866.  It 
then  avers  that  the  plaintiffs  failed  to  furnish  said  mud 
pipe,  which  was  of  the  value  of  $200 ;  that  they  failed  to 
furnish  twenty  feet  of  the  fifty-six  feet  of  iron  for  the  car- 
riage to  run  on,  said  twenty  feet  being  of  the  value  of  |50; 
that  they  failed  to  furnish  a  carriage  twenty-eight  feet  long, 
it  being  of  the  value  of  $280,  and  that  they  also  failed  to 
furnish  any  part  of  said  machinery  before  the  5th  day  of 
May  J 1866,  and  then  concludes  thus :  ^^And  the  defendants 
have  demanded  of  the  plaintifts  the  said  articles  mentioned, 
and  the  plaintiffs  have  failed  and  neglected  to  furnish  the 
same  to  defendants,  wherefore  the  consideration  of  said 
note  has  failed  to  the  amount  of  $400." 

The  third  paragraph  of  the  reply  was  directed  to  this 
paragraph  of  the  answer,  and  the  defendants  demurred  to 
it,  but  the  court  overruled  the  demurrer.  This  is  one  of 
the  alleged  errors  complained  of.  The  objection  nrged  to 
the  reply  is,  that  it  assumes  to  avoid  all  the  matters  set  up 
in  said  third  paragraph  of  the  answer,  but  fculs  to  answer 
the  allegation  that  the  plaintifi[s  failed  to  furnish  any  part 
of  said  machinery  on  the  5th  of  Marchy  according  to  the 
terms  of  the  contract. 
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We  do  not  understand  the  reply  as  assuming  to  cover  the 
whole  of  the  third  paragraph  of  the  answer.  It  states 
matters  in  avoidance  of  the  claims  on  account  of  the  car- 
riage, and  the  twenty  feet  of  iron  for  the  carriage  to  run  on, 
and  concludes  with  the  statement  that,  "as  to  the  said  items, 
the  said  defendants  ought  not  to  sustain  their  answer."  The 
objection  is  not  well  founded  for  another  reason.  The 
plaintiff  was  only  required  to  reply  to  such  matter  in  the 
answer  as  was  well  pleaded.  No  injury  is  shown  to  have 
resulted  to  the  defendants  because  of  the  non-delivery  of 
the  machinery  until  two  months  after  the  time  required  by 
the  contract.  The  answer  does  not  claim  any  damages,  or  any 
abatement  of  the  sum  demanded  by  the  plaintiff,  by  reason 
of  such  failure.  It,  in  effect,  admits  the  subsequent  deliv- 
ery of  all  the  machinery,  except  the  specified  items,  and  the 
receipt  thereof  by  the  defendants,  and  fails  to  show  that 
they  sustained  any  injury  by  the  delay;  that  portion  of  the 
paragraph  of  the  answer  contained  nothing,  therefore,  to 
which  a  reply  was  required. 

The  court  also  overruled  a  demurrer  to  the  sixth  para- 
graph of  the  reply,  which  was  pleaded  to  the  second  par- 
agraph of  the  apswer  to  the  third  paragraph  of  the  com- 
plaint. This  ruling  is  objected  to  for  the  same  reason 
urged  to  the  paragraph  just  examined.  What  has  already 
been  said  in  reference  to  that  paragraph,  applies  with  equal 
force  to  this. 

Another  objection  urged  to  the  action  of  the  court  below 
is,  that  the  finding  and  judgment  exceed  the  amount 
claimed  by  the  complaint.  The  complaint  demanded  judg- 
ment for  $1,600.  The  judgment  rendered  is  for  $1,616  16. 
The  excess  was  caused  by  interest  on  the  notes,  which  ac- 
crued after  the  suit  was  brought.  The  amount  demanded 
was  large  enough,  if  the  judgment  had  been  rendered  at 
the  first  term  after  the  suit  was  commenced,  but  the  case 
was  continued  to  a  subsequent  term,  at  the  instance  of  the 
appellants,  and  the  interest  on  the  notes,  after  the  continu- 
ance^  increased  the  amount  to  a  sum  greater  than  that  de- 
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manded  in  the  complaint.  The  complaint  might  have  been 
amended  in  that  respect,  at  any  time,  in  the  coart  below, 
and  should  be  deemed  to  be  amended  by  this  court.  This 
question  was  fully  examined  in  WM  v.  Thonipaanf  23  Ind. 
428,  in  which  the  objection  was  held  to  constitute  no  ground 
for  a  reversal  under  the  code. 

Two  of  the  notes  sued  on  were  dated  March  15, 1866, 
and  were  described  in  the  complaint  as  having  been  execu- 
ted at  that  date.  On  the  trial  of  the  cause,  the  defendants 
gave  in  evidence  two  receipts  of  the  plaintiffs ;  one  for  $270, 
dated  April  8,  1866;  the  other  for  ?100,  "on  account,'' 
dated  May  19, 1866.  Neither  of  them  made  a  specific  ap- 
plication of  the  money  paid.  The  defendants  also  gave  in 
evidence  the  article  of  agreement  between  the  parties,  by 
which  it  appeared  that  the  whole  price  of  the  engine  and 
machinery  was  $8,456,  of  which  the  sum  of  $1,100  was  to 
be  paid  at  the  time  of  delivery,  March  15,  1866,  and  the 
residue  in  deferred  payments,  with  interest. 

After  this  evidence  was  given,  the  court  permitted  Joseph 
It.  PrenticCj  one  of  the  plaintifls,  to  testify,  over  the  defend- 
ants' objection,  that  the  two  notes  for  $728  each  were,  in 
fact,  executed  and  delivered  on  the  28th  of  Ju^y,  1866,  but 
were  dated  March  15, 1866,  to  cover  interest  from  the  date 
they  should  have  been  given.  It  is  insisted  that  this  evi- 
dence was  inadmissible,  as  it  contradicted  the  allegations  of 
the  complaint. 

After  the  finding  of  the  court  was  announced,  the  plain- 
tiffs were  permitted  to  amend  the  complaint  so  as  to  make 
it  conform  to  said  evidence.  The  action  of  the  court  is 
clearly  justified  by  sections  94  to  99,  inclusive,  of  the  code, 
and  the  amendment  of  the  complaint  will  be  regarded  as 
relating  back  to  the  time  the  evidence  was  given,  the  justice 
of  the  case  requiring  it,  and  no  substantial  right  of  the 
defendants  upon  the  merits  being  thereby  affected. 

The  evidence,  however,  was  harmless,  independent  of  the 
amendment  The  whole  evidence  ^ven  in  the  case  is  m 
the  record,  from  which  it  clearly  appears,  without  contra- 
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diction,  that  the  receipts  given  in  evidence  were  for  pay- 
ments  made  on  the  amonnt  due  at  the  time  of  the  delivery 
of  the  machinery,  while  the  notes  were  given  for  deferred 
payments.  The  evidence  discloses  the  fact  that  there  was 
no  merit  in  the  defense,  and  the  finding  and  judgment  are 
right  upon  the  merits,  beyond  question. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

J.  C.  BobOj  J,  U.  McDonald  and  A.  L.  Roadu,  for  appel- 
lants. 

D.  StudabakeTj  for  iippellees. 


Abmswobth  and  Others  v.  Sgotten  and  Another. 

JuDQMXKT  Yon  C08T8. — Where  one  recoTers  a  judgment  for  his  costs,  the 
amount  recoTered  is  due  to  him,  and  he  is  entitled  to  control  the  Judg- 
ment and  reeeiTe  the  money  so  recoTered.  £ach  party  is  liable  to  the 
officers  for  the  costs  made  by  him,  which  may  be  collected .  at  any  time 
after  the  senriee  is  rendered,  and  the  party  entitled  to  recoTer  his  costs 
has  judgment  for  the  amount,  which,  according  to  the  theory  of  the  law, 
he  has  paid,  or  is  liable  to  pay,  to  the  officers  of  the  court. 

flAJfx. — ^Pathsht  to  Clxrk. — Legal  Tskdeb  Mohxt. — ^If  the  clerk  of 
the  court  is  authorised  to  receiye  money  due  on  judgments,  he  cannot, 
without  express  authority,  reoeiye  payment  in  anything  but  legal  tender 
money,  and  a  payment  of  a  judgment  for  costs  in  national  bank  bills  was 
held  not  to  discharge  the  judgment. 

APPEAL  from  the  Wfti%  Circuit  Court. 

Elliott,  J. — Suit  by  Scatten  and  his  wife  against  AtttiS" 
tocrth  and  others,  to  quiet  the  title  to  certain  real  estate  in 
the  possession  of  Scatten' s  wife,  and  of  which  she  claimed  to 
be  the  owner  in  fee,  but  to  which  the  defendants  also 
claimed  title.  Issues  were  formed,  and  a  trial  resulted  in  a 
finding  and  judgment  for  the  plaintifib,  on  the  9th  of  Sep^ 
tembeTy  1866.     Ou  the  same  day,  the  defendants  moved  the 
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court  for  a  new  trial,  under  the  statute  regulating  trials  in 
such  cases,  without  cause,  which  the  court  granted,  to 
operate  upon  the  payment  of  the  costs  accrued  in  said  cause, 
provided  the  costs  were  paid  within  one  year  from  the  date 
of  said  judgment. 

On  the  29th  of  August,  1867,  the  defendants  paid  the 
amount  of  the  costs,  $80  14,  to  the  clerk  of  said  court,  in 
national  bank  paper,  which  the  clerk  received  without 
objection,  and  docketed  the  case  for  trial  at  the  succeeding 
November  t&mi  of  said  court.  A  part  of  the  costs  were  due 
to  the  plaintiffs,  which  they  refused  to  receive  from  the 
clerk  because  it  was  not  paid  in  legal  money,  that  is,  in  gold 
or  silver,  or  legal  tender  treasury  notes  of  the  United  ^ateSj 
and  at  the  November  term  of  the  court,  1867,  moved  the  court 
to  strike  the  case  from  the  docket,  because  the  costs  were  not 
paid,  in  legal  money,  within  one  year  from  the  date  of  the 
judgment.  The  defendants  thereupon  offered  to  pay  said 
costs  in  legal  tender  treasury  notes,  but  the  court  sustained 
the  plaintiffs'  motion,  and  struck  the  case  from  the  docket, 
to  which  the  defendants  excepted,  and  appeal  to  this  court 

Two  questions  are  presented  by  counsel.  1.  Is  the  clerk 
authorized,  by  virtue  of  his  office,  or  as  the  agent  of  the 
judgment  plaintiff',  implied  by  law,  to  receive  money  due 
on  judgments  in  said  court,  or  costs  recovered  thereby  ?  aud 
if  so,  2.  If  a  judgment  bo  paid  to  the  clerk  in  anything  but 
legal  money,  without  the  authority  or  assent  of  the  judg- 
ment creditor,  is  it  a  valid  payment,  and  does  it  discharge 
the  judgment? 

The  judgment  rendered  in  this  case  for  costs  was  in  favor 
of  the  plaintiffs/  It  was  their  judgment.  It  covered  only 
the  costs  made  by  them  in  the  prosecution  of  tlie  suit,  and 
which  they  had  either  paid,  or  were  liable  to  pay.  The 
costs  made  by  a  party  to  a  suit  are  due  as  soon  as  the  ser- 
vices are  rendered,  and  payment  thereof  may  be  enforced 
by  fee  bill,  and  the  theory  of  the  law  is,  that  the  party 
either  has  paid  or  will  pay  his  costs,  because  he  is  liable 
therefor,  and  hence,  if  he  succeeds  in  the  suit,  he  recovers 
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back  from  hiB  adversary  the  costs  so  made  by  him  in  its 
prosecution.  It  is  doubtless  not  unusual  for  officers  and 
others  to  whom  costs  are  due,  not  to  compel  their  payment 
until  after  final  judgment,  and  in  such  cases,  the  costs, 
when  collected,  are  paid  directly  to  those  to  whom  they 
are  due.  This  is  necessarily  correct  as  to  the  costs 
made  by  the  losing  party,  which  are  not  covered  by 
the  judgment,  and,  if  not  voluntarily  paid,  can  only  be  col- 
lected by  fee  bill.  But  the  costs  recovered  by  the  judgment 
are  due  to  the  judgment  plaintiff',  and  it  is  his  right  to  con- 
trol and  receive  the  money  so  recovered.  If  received  by. 
the  clerk,  it  can  only  be  paid  out  to  those  to  whom  the  * 
judgment  creditor  is  liable  by  his  authority,  either  express  ^ 
or  implied.  So  much  of  the  costs,  therefore,  as  were  cov- 
ered by  the  judgment,  were  due  to  the  plain tifts,  and  sub- 
ject to  their  control,  the  same  as  any  other  money  judg^-- 
ment. 

The  clerk  is  the  officer  of  the  court,  the  keeper  of  its^ 
records,  and  in  many  respects  is  ex  officio  the  agent  of  judg- 
ment plaintifts,  not  by  their  express  authority,  but  made 
such  by  legal  necessity  and  public  policy.    And  assuming,, 
in  this  case,  but  without  deciding  the  question,  that  he  is 
authorized,  by  virtue  of  his  office,  to  receive  all  mwrey  due 
on  judgments  in  the  court  of  which  he  is  clerk,  still,  it 
seems  to  be  weU  settled  that  a  payment  so  made  to  the- 
clerk,  or  other  officer  of  the  law,  in  other  than  lawful  money, 
or,  in  other  words,  that  which  is  made  by  law  a  legal  tender,, 
and  without  the  authority  or  assent  of  the  judgment  plain- 
tiff, is  not  a  valid  payment,  and  does  not  discharge  the 
judgment.      Oriffin   v.    Thompson^  2  How.  (U.  S.)    244; 
McFarland  v.   GwiUy  8  id.,  717 ;  Praiher  v.  The  State  Bank^ , 
8  Ind.  856.  \ 

In  the  latter  case,  it  is  said  that  ^^  no  clerk  nor  sheriff  nor 
constable,  as  such,  has  a  right,   under  the    constitution- 
and  law,  to  receive  payment  of  a  judgment  in  anything  but 
the  legal  currency  of  the  country.*' 
Vol.  XXIX.— 82 
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The  objection  in  this  case  may  seem  to  be  very  technietd, 
as  the  paper  of  the  national  banks,  in  which  the  payment 
was  made,  was  of  equal  value  with  the  legal  tender  treas- 
ury notes,  in  which  a  valid  payment  mieht  have  been  made, 
but  it  was  nevertheless  the  right  of  the  plaintiffs  to  refuse 
to  receive  it,  and  to  avail  themselves  of  the  benefit  of  the 
objection,  and  the  court  could  not  do  otherwise  than  so  mis. 
The  judgment  must  therefore  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

L.  T.  MUier,  J.  Parka,  J.  R.  Coffrothj  R  Breckenridge,  J.  K 
McDonald  and  A.  L.  JRodchCj  for  appellants. 

«/*•  Zr.  Warden  and  J.  Morris^  for  appellees. 


The  Jeffsbsonvillb  Railroad  CoHPAnnr  v.  Cotton. 

COMMOH  Cakbiebs. — Ooodfl  shipped  by  railroad  were  retained  seToral  dayii 
after  arrival  at  the. place  of  destination,  in  the  company's  depot,  uti 
were  then  transferred  to  the  store  of  careAil  and  responsible  warehoue- 
men.  No  notice  was  received  by  the  consignee  of  the  transfer  to  the 
warehousCi  and  after  such  transfer,  the  consignee  was  informed,  upon  in- 
qoiry  at  the  railroad  office,  that  the  goods  had  not  arrived.  Subsequently, 
the  goods  were  destroyed  by  the  burning  of  the  warehouse. 

Hddf  that  the  carrier  was  responsible  for  tbe  direct  results  of  the  folse  in- 
formation given  by  its  employee,  and  the  jury  having  found  that  ih»  de- 
struction of  the  goods  was  the  direct  result  thereof,  the  court  refused  to 
disturb  the  finding. 

APPEAL  from  the  Marion  Civil  Circuit  Court. 

Frazbb,  J. — The  goods  of  the  plaintiff,  Anna  M.  Cottony 
(appellee,)  were  delivered  to  the  appellant,  at  JeffersanvUkj 
to  be  shipped  to  her  husband,  F.  M.  Cation,  at  Indianapolis. 
The  appellant  carried  the  goods  safely  to  Indianapolis^  wheio 
they  arrived  on  the  same  day,  July  28, 1866,  and  were  kept 
iin  the  appellant's  station  free  of  charge  until  August  4^ 
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when  they  were  deposited  by  the  railroad  company  in  the 
warehouse  of  responsible  and  careful  warehousemen  at  In- 
dianapoUs,  The  goods  remained  there  until  September  18, 
when,  without  n^ligencc,  they  were  destroyed  by  fire. 
Seven  days  before  the  fire,  the  plaintiff,  with  her  husband, 
called  at  the  defendant's  of&ce  and  asked  for  the  goods,  and 
was  informed  by  a  person  in  charge  that  they  had  not 
arrived.  The  warehouseman,  on  receipt  of  the  goods,  uni- 
formly notified  the  consignee  by  mail,  though  no  one  re- 
membered mailing  this  particular  notice.  The  plaintiff  £rst 
learned  of  the  shipment  of  the  goods  in  Septemba^  from  a 
sister  in  JeffersonvUle,  and  never  received  notice  from  any 
one  in  Indianapolis.  The  plaintiff  had  judgment  for  the 
full  value  of  the  goods,  and  the  case  is  here  on  the  evidence. 
The  appellant  was  in  fault  only  in  giving  false  informa- 
tion as  to  the  arrival  of  the  goods,  in  consequence  of  which 
the  jury  have  inferred  that  the  plaintiff  could  not  find  the 
goods,  and  that  they  were  destroyed  by  fire,  whereas,  if  the 
truth  had  been  communicated,  she  would  have  obtained  the 
property  and  saved  it  from  destruction.  The  appellant 
should  suffer  whatever  losses  to  its  customers  result  directly 
from  such  conduct  of  its  employee  as  this  evidence  dis- 
closes. It  was  easy  enough  to  have  told  her  the  truth ;  the 
instincts  of  a  gentleman  ought,  alone,  to  have  been  enough 
to  induce  this,  but  the  case  shows  that  it  is  not  always  so, 
and  therefore  that  the  responsibility  of  the  railroad  com- 
pany for  resultant  damages  is  the  only  adequate  security 
which  the  public  sometimes  have  against  the  supercilious 
self-consequence  of  subordinate  employees.  This  tends  to 
secure  clerks  and  agents  who  will  deal  truthfully  and  cour- 
teously with  those  who  transact  business  with  them.  It  is 
the  last  case  in  which  the  rule  respondeat  superior  should  be 
relaxed.  It  was  the  duty,  and  not  merely  a  favor,  of  the 
carrier  to  ^ve  such  information  as  would  enable  the  owner 
of  the  goods  to  find  the  warehouseman  with  whom  they 
were  stored*  The  falsehood  communicated,  instead  of  the 
truth,  would  possibly  have  prevented  a  discovery  of  the 
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goods  if  no  fire  had  occurred;  or,  at  any  rate,  it  prevented 
the  plaintiff  from  getting  possession  of -them,  and  thus 
saving  them  from  the  subsequent  conflagration.  The  false- 
hood, therefore,  while  it  did  not  cause  the  fire,  did  never- 
theless, perhaps,  produce  the  loss.  So  the  jury  may  have 
considered,  and  we  do  not  feel  at  liberty  to  set  aside  their 
conclusion.  It  is  not  so  plainly  unreasonable  as  to  justify 
our  interference. 

The  judgment  isafiirmed,  with  costs. 

3FV4.  Hendricks^  0.  B.  Hord^  A.  W.  Hendricks  and  C  Tj. 
Motsteirij  for  appellant 

«/.  S.  Harvey  J  for  appellee. 
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|l37    216  ^ 

Etidehgs^ — Cbuech  Tbuitxes. — To  an  action  bj  certain  persona  claiming 
to  be  the  trustees  of  a  church,  to  have  a  conreyance  to  them  of  the  church 
property,  the  defendants  answered  aUeging  that  they  themselyes  were  the 
duly  elected  trustees  of  the  church,  &o.  On  the  trial,  the  defendants 
offered  in  CTidenoe  a  certified  copy  of  the  proceedings  of  the  church 
meeting  at  which  they  were  elected,  and  also  offered  to  proTC  by  parol 
the  fact  of  such  election,  &c. 

Beldf  that  the  erldence  offered  was  admissible. 

APPEAL  from  the  Putnam  Circuit  Court 
Ray,  J. — This  was  an  action  to  have  a  deed  set  aside 
.  which  had  been  executed  to  the  appellants,  who  were  de- 
fendants below,  and  for  a  conveyance  of  the  title  to  the 
property  embraced  in  the  deed  to  the  appellees.  The  ap- 
pellees claimed  to  be  the  trustees  of  the  church  organiza- 
tion, and  as  such  entitled  to  have  the  conveyance  of  the 
real  estate  on  which  the  church. was  erected  executed  to 


MAY  TERM,  1868.  501 

HaibViek  and  Others  v,  Benoe  and  Others,  Trastees,  &e. 

The  appellants  answered  in  several  paragraphs.  The 
fourth  paragraph  denied  that  the  appellees  were  the  legal 
trustees  of  the  organization,  but  claimed  that  the  appellants 
were  such  trustees,  and  therefore  authorized  to  hold  the 
property.  A  motion  was  made  to  reject  this  paragraph, 
but  the  motiou  was  overruled,  and  no  cross-error  is  assigned 
upon  this  action  of  the  court.  A  reply  to  this  paragraph, 
amounting  to  a  denial  that  th^  appellants  were  such  trus- 
tees, was  filed." 

On  the  trial,  the  appellants  oftered  a  certified  copy  of  the 
meeting  and  proceedings  of  the  church  organization,  result- 
ing in  their  election  as  trustees,  and  also  offered  to  prove 
the  same  by  oral  testimony,  and  that  they  were  in  fact  re- 
ceived and  regarded  ad  such  trustees  by  a  majority  of  the 
members  of  said  church,  and  exercised  the  said  .office,  and 
that  the  appellees  never  were  elected  and  are  not  trustees 
of  such  organization.  The  court  refused  to  permit  this 
evidence  to  be  given,  and  the  appellants  excepted.  Judg- 
ment was  rendered  for  the  appellees. 

The  only  ground  urged  in  this  court  to  sustain  the  action 
of  the  court  below  in  rejecting  the  evidence  oftered,  is  that 
the  court  should  have  sustained  the  motion  to  strike  out 
the  fourth  paragraph,  as  amouQting  to  a  plea  in  abatement, 
for  not  being  sworn  to.  The  court,  however,  did  not 
strike  out  the  paragraph,  and  the  appellees  certainly  cannot 
avail  themselves  of  the  error,  if  there  was  any,  without  a 
proper  assignment.  The  evidence  oftered  was  within  the 
issues,  and  should  have  been  received. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

D.  E.  WUliamson  and  A.  Daggy^  for  appellants. 

S.  Claypool  and  J.  A.  Matsoiiy  for  appellees. 
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Spsabs  and  Another  v.  Wobk. 

JuDOMXirT. — MoTioir  to  Bestobb. — ^The  court  was  equallj  difided  in 
opinion  upon  the  qiiestion  whether  a  motion  to  restore  a  jadgmenti  the 
record  of  which  had  been  destroyed  by  fire,  should  eontain  a  desciipCion 
of  the  contraet,  or  cause  of  action,  upon  which  the  Judgment  was  i«d> 
dered. 

• 

.APPEAL  from  the  Jasper  CSrcuit  Court. 

Elliott  and  Gbsoort,  J.  J. — ^The  appellants^ filed  a  mo- 
tion in  writing,  under  section  SO  off  the  statute,  (2  Q.  Jk  H. 
650)  to  reinstate  a  judgment  in  the  Jasper  Circuit  Courts 
the  record  of  which  had  been  destroyed  by  fire.  The  sec- 
tion referred  to  is  as  follows :  "Any  circuit,  probate,  or 
other  inferior  court  of  record,  held  in  any  county  in  this 
State,  the  records  whereof  have  been  or  may  be  destroyed, 
in  whole  or  in  part,  may,  in  term  time,  or  at  a  special  term 
or  terms  held  by  the  judge  thereof,  in  his  discretion,  the 
holding  of  which  term  or  terms  is  hereby  authorized,  on 
motion,  cause  to  be  reinstated  on  the  record  any  judgment 
or  decree,  or  record  of  the  issue  a^d  return  of  any  writ  of 
execution  or  order  of  sale,  or  any  restraining  or  other  in- 
terlocutory order  or  decree,  before  that  time  made  or  ren- 
dered in  said  court,  or  any  recognizance  or  other  under- 
taking of  record,  the  record  whereof  has  been  destroyed.** 

Section  21  provides  for  notice  to  the  defendant,  and  sec- 
tion 22  authorizes  the  defendant  to  "  resist  such  motion  by 
plea  of  nul  iiel  record,  and  no  other,  which  shall  be  tried  by 
the  court,  and  upon  such  trial  oral  testimony  shall  be  ad- 
mitted; but  strict  proof  of  sums  and  dates  shall  not  be  re- 
quired on  the  trial  of  such  issue.**  It  further  provides  tlmt 
"if  the  defendant  appear  to  such  motion,  or  has  had  actual 
notice  thereof,  such  judgment,  decree,  or  other  record,  shall, 
when  so  reinstated  of  record,  have  the  same  force  and  effect 
that  the  original  judgment,  decree,  or  other  record  would 
have  had,  if  the  same  had  not  been  destroyed.^ 

The  written  motion  alleges  that  the  plaintiffs,  on  the  ISA 
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day  of  September^  1868,  recovered  judgment  in  said  Jasper 
Circuit  Court,  against  said  defendant,  for  the  sum  of  five 
kundlred  and  ninety-six  dollars  and  ninety  cents,  for  their 
damages,  and  the  further  sum  of  ten  dollars  and  seventy 
cents  for  their  costs,  in  that  hehalf  expended;  that  said 
judgment  was  rendered  on  a  bond  executed  by  the  defend- 
ant to  the  plaintifis  for  the  payment  of  money;  and  that 
on  the  18th  day  of  January ^  1866,  the  records  of  said  court 
containing  said  judgment  were  destroyed  by  fire,  and  prays 
that  said  judgment  be  reinstated  on  the  records  of  the  court. 
The  court  sustained  a  demurrer  to  the  motion  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  objection  urged  to  it  is  that  it  does  not  suffi* 
ciently  identify  the  original  cause  of  action,  or  ofier  any 
excuse  for  failing  to  do  so. 

The  power  conferred  on  the  court  is  to  reinstate  on  the 
record  judgments,  decrees,  restraining  and  interlocutory 
orders  and  decrees,  the  record  of  the  issue  and  return  of 
writs  of  execution  and  orders  of  sale,  and  recognizances  or 
other  undertakings  of  record ;  but  no  power  is  given  to  the 
court  to  reinstate  or  perpetuate  the  evidence  of  the  exist- 
ence or  contents  of  the  pleadings  in  the  cause,  or  the  written 
instrument  upon  which  the  action  was  founded.  That 
power,  by  other  sections  of  the  act,  is  conferred  on  a  com- 
missioner to  be  appointed  by  the  board  of  commissioners 
of  the  proper  county. 

The  motion  in  this  case  is  to  reinstate  a  judgment.  It  is 
made  by  the  judgment  plaintifis,  and  the  written  statement 
or  motion  in  such  case  need  only  contain  a  proper  descrip- 
tion of  the  judgment,  with  the  averment  that  the  record 
thereof  has  been  destroyed.  Here,  it  states  the  names  of 
the  parties  to  the  judgment,  the  court  in  which,  and  the 
date  when,  it  was  rendered,  and  the  amount  thereof,  and 
avers  that  it  was  rendered  on  a  bond  executed  by  the  defen- 
dant to  the  plaintiff  for  the  payment  of  money,  and  that 
the  record  thereof  was  destroyed  by  fire  on  the  18th  day  of 
January^  1865.    These  averments  are  made  in  plain,  direct 
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and  unequivocal  language,  and,  to  our  minds,  are  clearly 
sufficient  under  the  statute. 

As  a  cause  of  action,  the  motion  contains  every  averment 
that  would  be  required,  under  the  common  law  practice,  in 
a  declaration  in  an  action  of  debt  on  a  judgment,  which 
should  certainly  be  deemed  sufficient  under  our  present 
system  of  practice,  and  especially  under  the  statute  author- 
izing this  proceeding. 

ITrazer  and  Rat,  J.  J. — ^We  are  of  opinion  that  the  com- 
plaint was  bad  for  failing  to  make  such  a  statement  of  the 
contract  upon  which  the  judgment  was  obtained  as  would 
have  enabled  the  court  so  to  restore  the  record  that  the 
defendant  might  use  it  to  protect  himself  against  any  sub- 
sequent suit  for  the  same  cause  of  action. 

It.  S.  Dwiggins  and  S.  P.  Thompsorij  for  appellants. 

E.'P.  Hammond  and  T.  J.  Spider j  for  appellee. 


Kaufmak  v.  Wilson. 

SuBSTT. — NoTiOB  TO  SuB. — The  foUowing  notice,  sent  by  telegraph  to  the 
holder  of  a  note,  by  one  who  was  surety  on  the  note,  was  held  not  to  be 
sufficient,  under  the  statute,  to  require  the  holder  to  sue,  yis :  ^  Express 
A's  note  to  Esquire  Bennett  for  collection,  to-day.    Don't  fail." 

APPEAL  from  the  Barthobmew  Common  Pleas. 

Elliott,  J. — Suit  by  Kaufmany  the  appellant,  against 
Noland  ^  PhilipSj  and  Wilson^  the  appellee.  Noland  j* 
Philips  were  duly  served  with  process,  but  made  de&ul^ 
and  judgment  was  rendered  against  tliem.  The  suit  was  on 
a  promissory  note  for  $175.  Wilson  appeared  and  filed  an 
answer,  alleging  that  he  was  only  the  surety  of  Noland  j* 
Philips  on  said  note,  and  that  on  the  25th  of  May,  1867,  he 
flibnt  to  the  plaintiff  a  notice  by  telegraph,  which  the  latter 
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received  on  the  same  day,  as  follows,  viz :  "  S.  Kaufinan, 
No.  219  Hast  Washington  street,  IndianapoliSy  Indiana :  Ex* 
press  Ncland  ^  Co/s  note  to  Esquire  Bennett j  for  collection, 
to-day.  Don't  fail.  J!fay25,1867."  [Sig'd]  "JbsiaA  Wi&on.'' 
It  is  also  alleged  that  Esqnire  Bennett  was  a  justice  of  the 
peace  of  Wayne  township,  in  Bartholomew  county,  Indiana, 
where  all  of  the  defendants  resided ;  that  the  plaintiff  did 
not  send  the  noteito  Bennett,  as  directed,  nor  did  he  com- 
mence suit  thereon  until  the  18th  of  Junje,  1867,  at  which 
time  this  suit  was  instituted;  that  at  the  date  of  said  notice, 
Ncland  ^  Philips  were  solvent,  and  if  the  note  had  <}een 
sent  to  said  Bennett  for  suit,  it  might  have  been  collected 
from  them,  and  said  Wilson  would  have  been  saved4iarm- 
less,  but  that  Ncland  ^  PhUips  afterwards,  before  the  suit 
was  instituted  on  said  note,  became  insolvent.  A  demurrer 
to  this  paragraph  was  overruled,  to  which  the  appellant 
excepted.  Issue  was  then  taken  on  it,  and  on  the  final 
hearing  judgment  was  rendered  in  favor  of  Wilson.  The 
whole  question  in  the  case  is  presented  by  the  demurrer  to 
the  answer. 

The  code  provides  that  <^any  person  bound  as  surety 
upon  any  contract  in  writing  for  the  payment  of  money,  or 
the  performance  of  any  act,  when  the  right  of  action  has 
accrued,  may  require,  by  notice  m  writing,  the  creditor  or 
obligee  forthwith  to  institute  an  action  upon  the  contract. 
If  the  creditor  or  obligee  shall  not  proceed  within  a  rea- 
sonable time  to  bring  his  action  upon  such  contract,  and 
prosecute  the  same  to  judgment  and  execution,  the  surety 
shall  be  discharged  from  all  liability  thereon."  2  G.  &  IL, 
§§  672,  678,  pp.  807,  808. 

The  Common  Pleas  was  the  first  court  held  in  Barthob- 
mew  county  after  the  date  of  the  notice,  and  the  suit  was 
commenced  in  that  court  and  process  served  on  the  parties 
more  than  ten  days  before  the  conmiencement  of  the  term ; 
but  the  amount  of  the  note  was  within  the  jurisdiction  of  a 
justice  of  the  peace,  and  it  is  insisted  by  the  appellee  that, 
under  the  statute  and  notice,  the  appellant  had  no  choice  of 
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fbrumSy  bnt  was  bpond  to  sae  before  a  ja«tioe  of  the  peaoe, 
as  a  judgment  could  sooner  be  recovered  there,  and  that  it 
was  unreasonable  to  delay  suit  until  the  sitting  of  the  CSoari 
of  Common  Pleas.  It  is  also  urged  by  the  appellant  that  a 
notice  by  telegraph  is  not  a  notice  in  writing,  within  the 
meaning  of  the  statute.  We  do  not  find  it  necessary  to  pass 
upon  either  of  these  questions,  as  the  notice,  for  other  rea** 
sons,  is  radically  defective.  It  does  not  require  the  appel- 
lant to  iaitikBte  bb  acoxni  iorttivvilli  tipon  Ihe  contract  or 
note,  but  to  express  it,  that  day,  to  Esquire  Bennett  for  col- 
lectidh.  How  was  it  to  be  collected?  For  aught  that 
appears,  it  was  the  intention  of  Wilson  to  pay  it,  or,  that  if 
sent  to  Esquire  Bennett^  it  would  be  paid  by  NoUmd  ^  Philips. 

It  is  alleged  in  the  answer  that  Bennett  was  a  justice  of 
the  peace  of  Wayne  township,  in  Bartholamew  county, 
where  the  makers  of  the  note  resided ;  but  no  such  inform- 
ation is  contained  in  the  notice.  The  appellant  resided  in 
Indianapolis^  and  was  there  notified  to  send  the  note  to 
Esquire  Bennett  for  collection ;  but  who  Esquire  Bennett  was, 
or  where  he  resided,  or  in  what  capacity  he  was  expected  to 
act,  whether  as  an  attorney  or  justice  of  the  peace,  does  not 
appear  by  the  notice.  It  was  not  the  province  of  Wilson 
to  direct  in  whose  hands  the  note  should  be  placed  for  col- 
lection, but  by  notice  in  writing  to  require  the  appellant 
forthwith  to  institute  an  action  on  the  note  against  the  prin^ 
cipals ;  and  if  he  failed  to  do  so  in  a  reasonable  time,  WHson^ 
as  the  surety,  would  have  been  dicicharged.  Such  was  not 
the  notice  given.  It  did  not  discharge  WHson^  and  the 
court  erred  in  overruling  the  demurrer  to  the  answer.  The 
judgment  must  therefore  be  reversed. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  the  court  below  to  sustain 
the  demurrer  to  the  answer,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 

.fi.  BSU  and  G.  W.  Biehardson^  for  appellant. 

W.  Herod  and  W.  W.  Herodj  for  appellee. 
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151    243 

Attacbmbht.-^ After  the  court  lias  rendered  final  judgment  for  the  sale  of 
property  attached,  it  is  too  late  for  the  attachment  defendant  lo  claim  it 
as  exempt  from  sale,  on  the  process  issued  on  the  judgment 

PKAcncs. — One  good  paragraph  of  an  answer,  alleging  new  matter,  unre- 
plled  to.  entitles  the  defendant  to  judgment. 

APPEAL  from  the  HamiUon  Common  Pleas. 

Gregory,  C.  J. — Suit  by  Perkins  against  Bragg j  sheriff  of 
ffamiUon  county^  Sac  Ae  ip&mamasL  t€  ymmmA  propeity. 
"Hie  question  involved  in  the  case  is,  can  an  attachment 
defendant,  after  judgment  and  an  order  of  sale  of  the 
attached  property,  claim  it  as  exempt  from  sale  on  the  final 
process  issued  on  such  judgment?  In  The  State  ex  rd. 
BiddingeTj  v.  Manly  et  aLy  15  Ind.  8,  it  was  held  in 
the  negative.  It  is  claimed  that  that  ruling  is  wrong. 
The  statute  on  the  subject  is  this :  ^<  That  an  amount  of 
property  not  exceeding  in  value  three  hundred  dollars, 
owned  by  any  resident  householder,  shall  not  be  liable  to 
sale  on  execution,  or  any  other  final  process  from  a  court, 
for  any  debt  growing  out  of  or  founded  upon  a  contract, 
express  or  implied."  2  G.  &  H.,  §  1,  p.  868.  It  is  argued 
that  this  provision  is  broad  enough  to  and  does  embrace 
final  process  on  judgments  in  attachment,  in  which  there  is 
an  order  for  the  sale  of  attached  property.  The  order  of 
attachment  only  reaches  lands  and  tenements,  goods  and 
chattels,  of  the  defendant  subject  to  execution.  2  G.  &  H., 
§§  164, 165,  p.  142.  Whether  the  property  attached  is  sub- 
ject to  execution  is  res  adjudicata^  after  judgment  in  attach- 
ment. The  judgment  against  the  property  is  a  judgment  in 
rerrij  and  is  as  conclusive  as  a  judgment  against  the  person. 

Statutes  must  be  construed  together.  It  was  not  the 
intention  of  the  legislature  tliat  property  exempt  from  exe- 
cution should  be  attached,  and  there  is  no  power  given  by 
law  to  attach  such  property.  It  would  seem  to  follow  that 
the  final  process  issued  on  a  judgment  in  attachment,  order- 
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ing  the  attached  property  to  be  sold,  was  not  intended  to 
be  embraced  in  the  section  exempting  property  from  sale  on 
execution.  Any  other  construction  would  charge  the  le^- 
lature  with  unnecessarily  exempting  property  twice  in 
attachment  cases.  We  do  not  believe  that  the  ruling  in 
The  State  ex  rd.  Biddinger  v.  Manly  et  ai,  supra.,  vio- 
lates  any  express  provision  of  the  statute.  The  court 
below  therefore  committed  no  error  in  overruling  the 
demurrer  to  the  second  paragraph  of  the  defendant's  answer. 
The  plaintiff  declined  to  reply  to  this  paragraph,  and  there 
being  one  good  affirmative  defense,  unreplied  to,  the  court 
below  was  right  in  giving  judgment^for  the  defendant. 

The  judgment  is  affirmed,  with  costs. 

J.  TF.  Evans,  for  appellant. 


VanaukIn  V  "Whitsbll's  Administrator. 

AvriDATiT  FOK  GoNTiiruANOX.-7-Tlie  death  of  the  plaintiff  in  a  oaose  haying 
been  suggested,  leaye  was  granted  to  substitute  the  proper  personal  rep- 
resentatiye.  At  a  subsequent  term,  the  administrator  was  substitutedi 
and  the  defendant  moyed,  upon  affidayit,  for  a  continuance,  on  account 
of  an  absent  witness.  The  affidayit,  which  was  otherwise  sufficient,  was 
held  not  to  be  bad  for  not  showing  an  excuse  for  not  taking  the  deposition 
in  yaoation,  as  there  had  been  no  plaintiff  substituted  until  the  teim 
began. 

APPEAL  from  the  Steufen  Circuit  Court 
Bat,  J. — ^A  complaint  in  two  paragraphs  was  filed  by 
Louisa  Whitsdl  before  a  justice  of  the  peace.  The  first  par- 
agraph charges  the  appellant  with  wrongfully  taHng  cer- 
tain personal  property  belonging  to  her  and  converting  the 
same  to  his  own  use.  The  second  paragraph  was  for  the 
sale  and  delivery  of  the  same  property,  for  a  price  stated, 
and  alleged  a  failure  to  pay.    Judgment  was  rendered  for 
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the  plaintiflF.  The  appellant  appealed  to  the  Circuit  Court. 
In  that  court  the  death  of  the  plaintiff  was  suggested,  and 
leave  granted  ^'  to  substitute  suitable  personal  representa- 
tion." Ko  action  was  taken,  however,  and  at  a  Bubsequent 
term  the  appellant  moved  to  dismiss  the  cause,  but  the 
court  overruled  the  motion,  and  then  permitted  the  name 
of  the  appellee,  as  administrator  of  the  deceased,  to  be 
inserted  in  a  new  complaint,  in  one  paragraph,  for  good& 
sold  and  delivered.  Thereupon  the  appellant  filed  an 
affidavit,  and  moved  for  a  continuance,  in  order  to  take  the 
deposition  of  a  witness  residing  out  of  the  State.  The 
&cts  to  be  proved  by  the  witness  were  material,  and  the 
only  ground  suggested  for  the  refusal  is  that  the  deposition 
might  have  been  taken  before  the  court  met.  As,  however, 
previous  to  the  term  of  the  court  when  the  continuance 
was  asked,  no  action  had  been  taken  by  the  attorneys  to 
substitute  the  appellee  as  a  party  under  the  general  leave 
granted  by  the  court,  the  appellant  was  in  no  default,  and 
the  continuance  should  have  been  granted. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

D.  JS.  Palmer  J  for  appellant. 

J.  A.  WaodhvU  and  W.  G.  Oroxton^  for  appellee. 


Heavilon  v.  Heavilok. 

• 

ynooR  AHD  PxjKCHASXB. — Gbowino  Ckofb. — As  between  rendor  and 
puTcliaeer,  the  crops  growing  npon  the  land  at  the  time  of  the  conyeyance 
go  with  the  land  to  the  purchaser. 

Am. — ^BssEBYATioir. — ^Where,  at  the  time  of  the  purchase,  the  growing 
crops  are  reserred  bj  the  Tender,  as  a  part  of  the  consideration  of  the 
•ile,  the  agreement,  thongh  by  parol,  ia  taUd,   Ih/d  agreeme&i  onlj 
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aifaeU  the  considftratioa  of  the  deed,  which  may  .always  be  proved  ar 
explained  by  parol  proof. 

Sams. — Statute  or  Frauds. — ^In  such  case,  the  exeoation  of  the  deed  is  a 
performance  of  the  contract  on  the  part  of  the  Tender,  and  so  the  agree- 
ment is  not  within  the  statute  of  frauds. 

Sams. — Where  the  purchaser  has  permitted  the  vendor,  under  suoh  a  parol 
reseryation,  to  haryest  and  remoye  the  crops,  the  contract  is  executed, 
and  the  purchaser  cannot  set  olT  the  yalne  of  the  crop  against  a  suit  by 
the  Tender. 

Pabthsmbip. — ^PLSADua. — Under  the  code,  a&  acttou*  may  be  m^atained 
by  one  partner  against  another  on  aooonnt  of  matters  growing  out  of  the 
partnership,  without  showing  a  final  settlement 

APPEAL  from  the  Clinton  Circuit  Court. 

Elliott,  J. — ^This  was  a  suit  by  Amos  Sieavilon  agidnst 
Taylor  HeavUotij  the  appellant,  for  ^^  money  paid  to  the 
defendant's  use,  work  and  labor  performed,  goods  sold  and 
delivered,  and  material  furnished,  in  the  sum  of  $1,208  19, 
and  for  the  further  sum  of  $988  06,  for  money  paid  to  the 
defendant's  use,  being  one*half  of  the  amount  of  a  joint 
note  executed  by  the  plaintiff  and  defendant  to  one  John 
W.  Stewartj  for  which  they  were  equally  liable,  the  whole 
of  which  was  paid  by  the  pliuntiff»"  The  defendant  filed 
an  answer  of  six  paragraphs,  the  fourth  and  sixth  of  which 
only  need  to  be  noticed  here.  The  fourth  is  a  set-off  for 
goods,  wares,  merchandise  and  other  property  sold  and 
delivered  to  the  plaintiff,  money  paid  to  the  plaintiff's  use, 
&c.  This  paragraph  was  accompanied  by  a  bill  of  particu- 
lars,  an  item  of  which  is  as  follows :  ^^  1864,  July  15.  To 
900  bushels  wheat,  at  $2  per  bushel,  $1,800."  The  ^th  par- 
agraph alleges  that  on  the  16th  of  January^  1864,  the  plain- 
tiff sold,  and  conveyed  by  deed  of  warranty,  a  farm  therein 
described,  in  Clinton  county,  on  which  the  plaintiff  then 
resided,  and  on  which  there  was  then  growing  thirty-five 
acres  of  wheat,  which  was  included  in  said  deed;  that 
afterwards,  on  the  Ist  of  Jubfy  1864,  the  plwitiff  cut, 
threshed,  carried  away  and  converted  the  whole  of  said 
wheat  to  his  own  use,  being  900  bushels,  of  the  valae  of 
$1,800,  which  he  offcre  to  set  off,  &c.  The  pldntiff  replied 
in  ten  paragraphs,  demurrers  to  the  ninth  and  tenth  of  which 
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were  filed  and  overmled.  The  issues  were  tried  by  a  jary. 
Verdict  for  the  plaintiff.  A  motion  for  a  new  trial  was 
then  made,  which  the  coart  overruled,  and  rendered  judg- 
ment on  the  verdict. 

Overruling  the  demurrers  to  the  ninth  and  tenth  paragraphs 
of  the  plaintiff's  reply  is  the  first  error  assigned,  and  pre- 
sents the  principal  question  in  controversy.  The  ninth  para- 
graph is  in  reply  to  the  fourth  and  sixth  paragraphs  of  the 
answer  before  referred  to,  and  alleges,  in  substance,  that  the 
plaintiff,  being  the  owner  of  a  valuable  tract  of  fanning 
land  in  Clinton  county,  on  the  15th  day  of  January^  1864, 
bargained  and  sold  the  same,  by  parol  contract,  to  the 
defendant,  in  consideration  of  other  lands  sold  by  the 
defendant  to  the  plaintiff;  that  as  a  part  of  said  contract 
of  sale,  it  was  agreed  between  the  parties  that  the  plaintiff 
should  and  did  reaerve  and  hold,  as  his  own  property,  the 
thirty-five  acres  of  wheat  then  growing  on  said  land,  being 
the  same  wheat  referred  to  in  the  fourth  and  sixth  paragraphs 
of  the  defendant's  answer,  with  the  right  to  cut  and  carry 
the  same  away;  that  on  the  day  next  succeeding  the 
making  of  said  contract,  and  in  pursuance  thereof,  the 
plaintiff  and  defendant  executed,  each  to  the  other,  a  deed 
of  conveyance  for  the  land  sold  by  them  respectively ;  that 
in  the  deed  so  executed  by  the  plaintiff  to  the  defendant,  no 
reservation  was  made  of  said  wheat,  but  that  the  plaintiff 
in  the  month  of  June  next  following,  in  pursuance  of  said 
contract,  and  in  the  execution  thereof,  and  by  the  agree- 
ment and  with  the  consent  of  the  defendant  thereto,  did 
cut  and  remove  said  crop  of  wheat,  and  appropriate  the 
same  to  his  own  use,  the  smd  defendant  at  the  time  well 
knowing  that  the  same  was  being  done  under  said  original 
parol  contract  of  sale,  and  acquiescing  therein.  The  tenth 
paragraph  of  the  reply  alleges  that  on  the  15th  day  of 
Januoan/j  1864,  the  plaintiff*  and  defendant,  each  being  the 
owner  of  certain  lands,  made  a  verbal  contract  for  the 
exchange  thereof,  by  which  it  was  agreed,  as  a  part  of  the 
consideration  which  the  plaintiff  was  to  receive  for  his  land, 
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that  he  should  continue  to  occupy  and  use  a  certain  part 
thereof^  to-wit,  the  whole  of  the  building  and  necessary 
surrounding  yards  on  the  premises,  including  garden,  stable 
or  bam  lot,  and  two  certain  fields  containing  about  thirty- 
five  acres,  on  which  there  was  a  growing  crop  of  wheat, 
which,  by  sidd  agreement,  the  plaintifi;'  Was  to  have  the 
right  to  cut  and  carr^  away  as  his  own  property;  that  said 
user  and  occupancy  of  said  premises  were  to,  and  did,  con- 
tinue until  the  first  day  of  October^ then  next  following; 
that  in  pursuance  of  said  agreement,  said  parties  exchanged 
deeds  for  said  lands  on  the  16th  day  of  January^  1864, 
without  making  any  memorandum  in  writing  of  said  stip- 
ulations, but  the  plaintiff  continued  to  retain  the  possession 
of  said  fields,  and  cut  and  carried  away  said  wheat,  in  pur- 
suance of  said  contract,  with  the  full  knowledge  and  con- 
sent of  the  defendant  that  it  was  being  so  done,  which  is 
the  same  wheat  mentioned  in  the  fourth  and  sixth  paragraphs 
of  the  defendant's  answer. 

We  think  the  replies  were  good.  It  is  a  well  settled 
principle  of  law  that,  as  between  vendor  and  purchaser,  the 
growing  crop  goes  with  the  land  and  belongs  to  the  pur- 
chaser. Nor  is  it  controverted  that  the  deed  from  the 
plaintiff  to  the  defendant,  in  its  legal  effect,  prima  facUj  cov- 
ered the  wheat  then  growing  on  the  land.  This  is  upon 
the  technical  legal  principle  that  until  the  crop  is  severed, 
it  forms  a  part  of  the  realty.  Upon  these  principles,  and 
&e  additional  one  that  parol  evidence  is  inadmissible  to 
alter,  qualify  or  explain  a  deed  or  other  written  instrument, 
which,  as  a  general  rule,  is  equally  well  settled,  the  appel- 
lant insists  upon  the  invalidity  of  the  replies.  But  we 
maintain  their  validity  on  different  grounds,  which  wet  con- 
ceive are  not  in  conflict  with  the  principles  stated. 

It  was  held  in  AUen  v.  LeCj  1  Ind.  58,  that  a  general  cov- 
enant of  warranty  does  not  extend  to  such  incumbrances  as 
were  known  to  the  purchaser  at  the  time  of  making  the 
contract,  and  which  he  agreed  to  discharge,  in  addition  to 
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the  consideration  stated  in  the  deed,  and  that  parol  evidence 
was  admissible  to  prove  such  agreement. 

That  case  was  again  recognized  as  authority,  and  followed 
by  this  court,  in  the  recent  case  of  Pitman  v.  Conner^  27 
Ind.  837,  in  which  PUman  sued  Conner  for  a  breach  of  cov- 
enant against  incumbrances  in  a  deed  executed  by  the  lat- 
ter to  the  former.  At  the  time  of  the  conveyance,  there 
was  an  outstanding  mortgage  on  the  land  conveyed,  in 
favor  of  one  Clarke^  which  Pitman  subsequently  paid  off. 
Conner  answered,  that  before  and  at  the  time  of  the  con- 
veyance,* Pitman  agreed,  as  a  part  of  the  consideration  for 
the  sale  and  conveyance  of  the  property,  to  discharge  said 
mortgage.  It  was  held  that  the  answer  was  good,  and 
might  be  proved  by  parol  evidence. 

The  same  principle  applies  in  the  case  before  us,  or  at 
least  to  the  tenth  paragraph  of  the  reply,  in  which  it  is 
averred  that  at  the  time  of  the  sale  or  exchange  of  lands  it 
was  agreed  between  the  parties  that  the  plaintiff  should 
have  the  right  to  cut  and  carry  away  the  wheat  as  a  part 
of  the  consideration  to  be  paid  him  for  the  land.  It  is  well 
settled  that  a  vendor,  in  a  suit  for  the  purchase  money,  may 
•  prove,  by  parol  evidence,  the  amount  thereof,  the  terms  of 
payment  and  ita  non-payment,  notwithstanding  the  receipt 
of  the  purchase  money  may  be  acknowledged  in  the  deed. 
Now,  suppose  that  the  defendant,  as  a  part  of  the  conside- 
ration to  the  plaintiff  for  the  land  described  in  the  deed, 
had  agreed  that  the  plaintiff  should  have  a  crop  of  wheat 
growing  on  another  tract  of  land  owned  by  the  defendant, 
and  had  subsequently  refused  permission  to  cut  and  carry 
it  away,  would  any  one  contend  that  the  plaintiff'  conld  not 
recover  of  the  defendant  the  value  of  the  wheat?  Or  if,  as 
in  this  case,  the  plaintiff  had  harvested  the  wheat  without 
objection,  that  the  defendant  could  recover  back  its  value? 
Docs  not  the  same  principle  apply  to  this  case?  Can  any 
logical  reason  be  shown  why  it  should  not?  Admit  that 
the  deed,  upon  its  delivery,  conveyed  the  growing  wheat, 
Vol.  XXIX.— 38 
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still  it  was  not  a  fixture  which  constituted  pennonently  a 
part  of  the  land;  it  was  the  subject  of  sale  by  parol,  and 
w^hat  rule  of  law  is  there  to  prohibit  the  defendant  from 
making  such  sale  a  part  of  the  same  contract  by  which  he 
would  become  the  owner,  or  that  would  convert  the 
deed  into  an  estoppel  against  parol  proof  of  such  sale?  If, 
as  alleged  in  the  reply,  the  defendant  contracted  the  wheat 
to  the  plaintiff  as  a  part  of  the  consideration  of  the  land,  liien 
the  execution  of  the  deed  was  a  performance  of  the  contract 
on  the  part  of  the  plaintifi^  and  entitled  him  to  the  wheat, 
and  no  question  under  the  statute  of  frauds,  contended  for 
by  the  appellee,  could  turise  in  the  case.  The  case  of  Tur» 
ner  v.  Cooly  23  Ind.  56,  so  far  as  it  expresses  a  contrary  rale 
on  this  point,  is  overruled. 

The  ninth  paragraph  of  the  reply  does  not  contain  the 
direct  averment  that  the  plaintiff  was  to  have  the  wheat 
as  a  part  consideration  for  the  land  sold  to  the  defendant. 
It  is  averred,  however,  that  it  was  a  part  of  the  contract 
between  the  parties  that  he  was  to  hold  and  reserve  a  right 
to  the  wheat.  We  do  not  say  that  this  averment  is  suflGl- 
cient  to  bring  the  case  within  the  principle  discussed  above, 
nor  is  it  necessary  that  we  should  decide  the  question,  as, 
in  our  judgment,  both  replies  are  good  for  another  reason. 
The  power  of  the  plaintiff  to  make  a  valid  reservation  of 
the  wheat  is  not  controverted,  but  it  is  insisted  that  such 
reservation  can  only  be  proved  by  the  deed,  or  by  some 
other  cotemporaneous  instrument  in  writing,  and  not  by 
parol  evidence. 

If  the  plaintiff  were  suing  to  recover  the  wheat,  or  if  he 
had  taken  forcible  possession  of  it,  against  the  will  of  the 
defendant,  and  the  latter  were  suing  for  the  tort,  and  the 
plaintiff's  claim  to  it  were  founded  on  a  simple  parol  reser- 
vation, not  connected  with  and  forming  a  part  of  the  con- 
sideration  of  the  contract,  the  rule  of  law  contended  for 
would  probably  be  applicable.  But  here,  the  defendant 
claims  to  set  off  the  value  of  the  wheat  against  the  plain- 
tiff's demand,  which  he  can  only  do  by  proving  a  purchase 
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of  the  wheat  by  the  plaintiff  by  either  an  express  or  im- 
plied contract,  or  if  it  was  forcibly  taken,  in  fact,  he  might 
perhaps  waive  the  tort  and  rely  on  an  implied  assumpsit 
All  the  facts  showing  the  real  nature  of  the  transaction 
would,  in  such  case,  be  liable  to  be  given  in  evidence.  It 
was  not  unlawful  for  the  plaintiff  to  make  the  reservation, 
and  if  made  only  by  parol,  and,  by  the  execution  of  the 
deed  without  stating  the  reservation  in  it,  the  plaintiff  lost 
the  power  to  assert  it  in  a  suit  at  law,  still  it  was  not  un- 
lawful for  the  defendant,  in  obedience  to  the  dictates  of 
a  good  conscience,  to  carry  out  the  contract  in  good  faith, 
by  permitting  the  plaintiff  to  harvest  and  carry  away  the 
wheat,  under  and  in  accordance  with  the  parol  agreement. 
Both  paragraphs  of  the  reply  under  consideration  contain 
the  averment  that  the  wheat  was  cut  and  carried  away  by 
the  plaintifi^  under  said  parol  contract,  by  the  agreement 
and  with  the  full  knowledge  and  assent  of  the  defendant. 
This  averment  being  admitted  by  the  demurrer  must  be 
taken  as  true,  and  if  true,  then  the  agreement  became  an 
executed  one,  and  ceased  to  be  a  mere  executory  contract 
resting  in  parol.  And  though  it  has  been  performed  with- 
out the  compulsory  sanction  of  the  law,  it  has  received  the 
voluntary  sanction  of  the  defendant,  and  has  been  executed 
in  good  faith ;  and  he  cannot  be  permitted  now  to  with- 
draw his  sanction  and  hold  the  plaintiff  responsible  for  the 
value  of  the  wheat.  To  do  so  would  be  a  fraud  upon  the 
plaintiff,  and  would  force  him  to  become,  in  effect,  a  pur- 
chaser of  the  wheat  agidnst  his  will,  and  without  any  fault 
on  his  part 

There  was  no  error  in  overruling  the  demurrers.  Nor 
did  the  court  err  in  admitting  the  parol  evidence  in  proof 
of  the  facts  set  up  in  the  replies,  to  which  the  appellant 
also  excepted.  Nor  in  the  instructions  on  the  same  subject 
^ven  to  the  jury. 

The  court  overruled  a  motion  to  strike  out  the  seventh 
paragraph  of  the  plaintiff's  reply^  which  is  also  complained 
of  here.    That  paragraph  sets  up  substantially  the  same 


616  SUPREME  COURT  OF  INDIANA. 

Smith  V.  Crigler. 

defense  as  the  ninth,  and  might  well  have  been  stricken  oat, 
but  no  injury  resulted  to  the  defendant  from  the  ruling  of 
the  court,  and  we  cannot  therefore  reverse  the  judgment 
for  any  error  in  such  ruling. 

Several  other  errors  are  assigned  upon  the  action  of  the 
court  in  admitting  evidence,  giving  and  refusing  instruc- 
tions, and  propounding  special  inter.rogatories  to  the  jury, 
but  they  all  involve  the  same  question  raised  by  the 
demurrers  to  the  replies,  and  need  not  be  further  noticed  here. 

There  was  also  a  motion  in  arrest  overruled  by  the  court, 
which  is  assigned  for  error.  The  objection  taken  to  the 
complaint  is,  that  it  shows  that  the  action  is  for  the 
recovery  of  partnership  assets,  without  showing  a  final 
settlement  of  the  partnerdhip  affairs,  and  a  balance  ascer- 
tained in  favor  of  the  plaintiftl  We  do  not  so  understand 
the  complaint,  but  if  it  were  so,  it  would  not  render  the 
complaint  bad  under  the  code.    Duck  v.  Abbott^  24  Ind.  349. 

We  find  nothing  in  the  record  to  warrant  a  reversal  of 
the  judgment,  and  it  must  therefore  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

H.  Y.  Morrison  and  J.  N.  SimSj  for  appellant. 

J.  K  McDonaldy  A.  L.  Boache^  JR.  P.  Davidson^  T.  H. 
Palmer  and  L.  McClurgy  for  appellee. 


Smith  v.  Cbigleb. 

Practice. — Assionxxnt  of  Ebbob. — Where  the  court  below  lifts  erred  in 
any  matter  which  may  bo  made  the  ground  of  a  motion  for  a  new  trial, 
the  assignment  of  error  in  the  Supreme  Court  should  be  upon  the  overru- 
ling of  the  motion  for  a  new  trial. 

APPEAL  from  the  Fayette  Circuit  Court. 
Gregory,  C.  J. — The  errors  assigned  present  no  question. 
They  are :  1.  The  verdict  is  not  sustained  bjr,  but  is  con- 
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trary  to,  the  evidence.  2.  Charges  Nos.  1,  2  and  8,  ^ven 
by  tixe  court,  are  not  the  law  governing  this  claim  or  class 
of  cases.  3.  Charges  ITos.  1,  2  and  3,  refused  by  the  court, 
are  the  law  governing  this  class  of  cases.  4.  The  verdict  is 
contrary  to  law.  5.  The  court  erred  in  refusing  to  give 
charge  !N'o.  3,  found  on  pages  32  and  33,  as  asked  for  by 
the  appellant,  which  is  the  law  under  the  evidence. 

These  may  all  be  good  causes  for  a  new  trial  in  the  court 
below,  but  they  are  not  errors  for  which  this  court  will  re- 
verse a  cause  without  an  assignment  of  error  upon  the  over- 
ruling of  a  motion  for  a  new  trial.  This  has  been  so  repeated- 
ly ruled  that  a  citation  of  authorities  is  deemed  unnecessary. 

The  judgment  is  affirmed,  with  costs. 

J.  8.  Beidf  for  appellant. 

J.  C  Mclntoshj  for  appellee. 


The  State  v.  Taylor. 

NctSAXCS. — IiTFOKXATiON. — An  information  for  a  nuisance,  charging  tlie 
defendant  with  urinating  in  a  spring  of  water,  near  a  public  highway, 
from  which  many  persons  in  the  Ticinity,  and  trayelers  on  the  highway, 
were  accustomed  to  drink,  thereby  rendering  the  water  of  the  spring 
unfit  for  use,  &c.,  was  held  to  be  good. 

APPEAL  from  the  Brown  Common  Pleas. 

Eat,  J. — The  information  charged  the  defendant  with 
urinating  in  a  spring  of  water  near  a  public  highway,  out 
of  which  many  persons  in  the  vicinity,  and  travelers  along 
the  road,  were  accustomed  to  use  water,  thereby  rendering 
the  spring  unfit  for  use,  and  indecent,  and  to  the  obstruc- 
tion of  the  free  use  of  the  water  thereof  by  the  citizens  of 
the  State.  The  information  was  quashed,  on  the  ground 
that  it  did  not  charge  a  public  ofiense. 


29    518 
U2    186 


618  SUPREME  COURT  OP  INDIANA. 

Hines  v.  Aydelotte. 

Oar  statute,  perhaps,  ^ves  as  accurate  a  definition  of  the 
term  nuisance,  as  understood  at  common  law,  as  can  be 
found  elsewhere :  "Whatever  is  injurious  to  health,  or  in- 
decent, or  offensive  to  the  senses,  or  an  obstruction  to  tbe 
free  use  of  property,  so  as  essentially  to  interfere  widi  the 
comfortable  enjoyment  of  life  or  property.''  2  6.  4  H.,  § 
628,  p.  288.  K  the  injury  were  limited  to  an* individual,  it 
gave  a  private  right  of  action ;  if  it  affected  the  public,  it 
was  the  subject  of  a  public  prosecution.  That  the  present 
information  is  within  the  common  law  definition  is,  we 
think,  recognized  in  Sloan  v.  The  State,  8  Ind.  812.  The 
motion  to  quash  should  have  been  overruled. 

The  judgment  is  reversed. 

J).  ]S.  WiUiamsony  Attorney  General,  for  the  State. 


HiNES  V.  Aydelotte. 

CoirsTiTUTioir AL  Law  — The  act  of  March  6,  1865,  entitled  "  An  set  aQtbor- 
ising  Buperrison  of  roads  to  remove  fences  standing  near  public  higli* 
ways,  on  streams  and  water  courses,  and  to  turn  public  roads  and  high- 
ways on  water  courses  to  the  rear  of  buildings,  where  such  buildings 
stand  too  near  the  stream  to  giye  room  for  said  roads  or  highways,  and 
assess  damages  for  losses  occasioned  thereby,"  is  not  repugnant  to  section 
19  of  article  4  of  the  constitution. 

APPEAL  from  the  Floyd  Circuit  Court. 

Gebgort,  C.  J. — Suit  by  Aydelotte  against  JSineSj  to 
restrain  the  latter  from  proceeding,  under  the  provisions 
of  the  act  of  March  6,  1865,  to  open  and  widen  a  public 
highway  on  the  banks  of  the  Ohio  river. 

The  only  question  involved  is  the  constitutionality  of  the 
act  under  which  the  appellant,  as  supervisor  of  roads,  was 
acting.    If  the  law  is  constitutional,  the  court  below.ened. 
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It  18  claimed  that  this  law  is  repugnant  to  section  19, 
article  4  of  the  constitation,  which  ordains  that  ^'  every  act 
shall  embrace  but  one  subject,  and  matters  properly  con- 
nected therewith,  which  subject  shall  be  expressed  in  the 
title."  The  title  of  the  act  is,  ^'An  act  authorizing  super- 
visors of  roads  to  remove  fences  standing  near  public  high- 
ways, on  streams  and  water  courses,  and  to  turn  public 
roads  and  highways  on  water  courses  to  the  rear  of  build- 
ings, where  such  buildings  stand  too  near  the  stream  to  give 
room  for  said  roads  or  highways,  and  assess  damages  for 
losses  occasioned  thereby."  The  first  section  provides, 
« that  when  any  public  road  or  highway,  running  or  passing 
along  the  bank  of  any  stream  or  water  course  shall,  by  the 
falling  or  washing  away  of  the  bank  of  such  stream^ or 
water  course,  become  unsafe  or  inconveniei^t  for  use  as  a 
public  highway,  it  shall  be  the  duty  of  the  supervisor  of 
highways  having  such  road  in  charge  forthwith  to  give  the 
owner  or  occupant  of  the  land  over  which  said  road  passes 
notice  to  remove  his  fence  back  from  the  bank  of  such 
stream  or  water  course  far  enough  to  admit  of  the  opening 
and  construction  of  a  road  at  least  forty  feet  wide ;  and  if 
the  owner  or  occupant  of  such  land  should  neglect  to 
remove  said  fence,  as  required  by  such  notice,  it  shall  be  the 
duty  of  such  supervisor  to  call  out  the  hands  liable  to  work 
on  roads  in  his  road  district,  and  forthwith  remove  such 
fence,  doing  to  the  owner  or  occupant  no  greater  damage 
than  is  necessary  for  the  removal  of  such  fence."  The 
second  section  provides,  "that  if  any  dwelling  house  or 
building  should  stand  so  near  such  stream  or  water  course, 
that  a  sufficient  space  is  not  left  for  such  road,  then  such 
supervisor  may  open  said  road  in  the  rear  of  such  dwelling 
house  or  other  building."  Acts  1865,  p.  52.  The  appellant 
was  proceeding  under  the  provisions  of  the  first  section. 

The  subject  of  the  act  is  the  "  change  of  the  location  of 
highways  on  streams  and  water  courses."  It  is  urged  that 
the  words  "  to  retnove  fences  standing  near  public  high- 
ways on  streams  and  water  courses "  do  not  express  the 
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change  of  the  location  of  roads.  But  the  title,  as  a  whole, 
clearly  means,  in  botli  cases,  a  change  of  the  location  of 
the  road.  The  fomi  of  expression  adopted  was  to  prevent 
tautology.  The  words  iu  the  latter  part  of  the  title,  "  where 
such  buildings  stand  too  near  the  stream  to  give  room  for 
said  roads  or  highways,"  explain  the  legislative  meaning  of 
the  words  used  in  the  former  part.  No  one  could  be  mis- 
led by  this  title.  There  could  be,  in  the  nature  of  things, 
but  one  purpose  in  the  removal  of  fences  by  supervisors  of 
roads.  This  subject  underwent  careful  examination  by 
this  court  in  Bright  v.  McCuUough,  Treasurer y  ^c,  et  oZ.,  27 
Ind.  223 ;  and  the  reasoning  iu  that  case  applies  with  great 
force  to  the  one  at'  bar. 

A  majority  of  the  court  are  of  opinion  that  the  law  in 
question  is  constitutional,  and  that  the  court  erred  in  sus- 
taining the  demurrer  of  the.  appellee  to  the  second  para- 
graph of  the  answer  of  the  appellant. 

The  judgment  is  reversed,  with  costs,  and  the  case 
remanded,  with  directions  to  overrule  the  demurrer  to  the 
second  paragraph  of  the  answer,  and  for  further  proceedings. 

Frazee,  J. — ^I  cannot  agree  with  the  majority  of  the  court. 
I  agree  that  the  subject  of  the  act  is  the  change  of  the  loca- 
tion of  highways  on  water  courses,  when  by  reason  of  the 
falling  of  the  banks  it  is  necessary  for  safety  and  conveni- 
ence, but  I  do  not  agree  that  so  broad  a  subject  is  expressed 
in  the  title.  The  removal  of  fences  is  but  the  incident  of 
the  removal  of  the  highway,  and  to  maintain  the  first  sec- 
tion of  the  act  it  is  necessary  to  hold  that  the  subject 
embraced  in  that  section,  viz.,  the  removal  of  highways  not 
to  the  rear  of  buildings,  is  expressed  by  the  language  of  the 
title  indicating  the  purpose  of  the  act  to  be  the  removal  of 
fences.  I  cannot  agree  to  this.  It  is  putting  the  incident 
for  the  principal  thing  or  subject,  and  in  my  opinion  estab- 
lishes a  doctrine  which,  if  generally  applied,  will  render  the 
nineteenth  section  of  the  fourth  article  df  the  constitutioD 
utterly  inefficient  for  the  accomplishment  of  some  of  the 
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beneficial  purposes  intended  to  be  attained  by  it.  I  fear  we 
shall  again  have  nearly  all  the  vices  of  legblation  growing 
out  of  delusive  titles  to  acts,  and  I  am  unwilling  to  open 
that  avenue  of  evil. 

T.  L.  Smithj  M.  C.  Kerr  and  J.  A.  Ghormley,  for  appellant. 

J.  H.  Stotsenburg  and  T.  M.  Browrij  for  appellee. 


Kaufman  v.  Bott  and  Another. 

Pbactice. — SuPBEMB  CouBT. — The  Supreme  Court  will  not  reyerse  a  judg- 
ment upon  the  eyidence,  if  there  was  eyidenoe  from  which  the  court  below 
might  fairly  find  as  it  did,  though  the  weight  of  the  eyidenoe  might  seem 
to  be  against  the  finding. 

APPEAL  from  the  Orange  Common  Pleas. 

Gregory,  C.  J. — Suit  by  the  appellees  against  the  appel- 
lant for  goods  sold  and  delivered.  The  defendant  answered, 
1.  The  general  denial ;  2.  Payment.  The  plaintift*  replied 
to  the  second  paragraph  of  the  answer  by  the  general 
denial.  Trial  by  the  court;  finding  for  the  plaintiff; 
motion  for  a  new  trial  overruled,  and  judgment.  There 
was  a  conflict  of  evidence  as  to  payment. 

This  court  will  not  reverse  a  case  on  the  evidence,  when 
there  was  testimony  from  which  the  court  below  could 
fairly  find  as  it  did,  although  we  may  think  the  weight 
of  evidence  against  the  finding. 

The  judgment  is  affirmed,  with  costs. 

T.  B.  ^  J.  W.  Buskirky  for  appellant 
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CiTPPY  V.  HixoN  and  Another. 

Statute  or  Fraudr. — To  an  action  agaiuet  the  husband  to  foreelose  a 
mortgage  upon  lands,  the  wife  became  a  party,  on  her  own  motion,  and 
filed  a  cross-complaint  alleging  that  before  the  execution  of  the  mort- 
gage she  had  purchased  the  land  of  her  husband,  and  paid  the  considera- 
tion in  full;  that  she,  in  connection  with  her  husband,  had  CTcr  since 
been  in  possession,  but  that  the  husband  had  failed  and  refused  to  con- 
Tey,  &c^  that  the  mortgagee  had  fUll  notice,  &o^  and  asking  speeifie  per- 
formance. 

HeU  that  as  there  was  no  change  of  possession,  and  no  such  pari  perform- 
ance that  the  parties  could  not  be  put  in  tiatu  guo,  the  contract  was  Toid 
by  the  staUite  of  frauds. 

APPEAL  from  the  Sullivan  Circuit  Court. 

Frazer,  J. — This  was  originally  a  suit  by  the  appellant 
against  Ite^d  Hizorij  to  foreclose  a  mortgage.  The  appellee, 
Margard  JStxoriy  wife  of  Reedy  became  a  party,  on  her  own 
application,  and  filed  her  cross-complaint  against  Heed  and 
the  appellant,  alleging  that  prior  to  the  mortgage  she  had 
bought  the  mortgaged  premises  of  her  husband  for  $2,2009 
the  full  value  being  only  $2,000,  which  she  had  fully  paid, 
her  husband  promising  to  have  the  title  vested  in  her,  which 
he  has  failed  to  do;  that  she,  in  connection  with  her  hus- 
band, has  ever  since  been  in  possession  of  the  premises, 
and  that  the  mortgagee  took  the  mortgage  with  knowledge 
of  all  the  facts.  Prayer,  that  the  title  be  conveyed  to  her, 
and  that  the  mortgage  be  adjudged  of  no  effect. 

A  demurrer  to  the  cross-complaint  by  the  appellant,  for 
the  want  of  sufficient  facts,  was  overruled,  and  that  is  as- 
signed for  error  here.  We  think  that  the  cross-complidnt 
showed  a  contract  within  the  statute  of  frauds,  and  there 
is  nothing  alleged  to  take  it  out  of  the  operation  of  that 
statute.  •  It  does  not  appear  that  any  change  of  possession 
followed  the  contract^  so  that  the  wife  would  be  a  trespasser 
if  the  statute  were  applied ;  no  such  part  performance  that 
the  law  cannot  place  her  in  statu  quo.  The  possession 
averred  is  exactly  such  as  would  have  existed  before  the 
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contract  of  purchase,  if  the  property  was  the  family  resi- 
dence, (and,  indeed,  according  to  the  proof,  soeh  was  the 
fsLctj)  and  it  is  therefore,  in  law,  no  averment  of  possession 
at  all.  We  are  clearly  of  opinion  that  the  demurrer  should 
have  been  sustained.  In  Eastbum  v.  WlieeUrj  28  lud.  805, 
we  had,  as  in  this  case,  the  advantage  of  very  exhaustive  and 
able  argument,  and  the  question  involved  in  that  case, 
though  not  the  same  as  in  this,  was  nevertheless  so  allied  to 
it  as  necessarily  to  come  within  the  scope  of  our  investiga- 
tions at  that  time,  and  our  conclusions  upon  it  were  then 
stated  incidentally,  and  as  part  of  the  reasoning  in  that  case* 
The  principle  is  that  only  where  there  has  been  such  part 
performance  of  the  contract  that  the  complete  execution 
of  it  is  necessary  to  prevent  the  i)erpetration  of  a  moral 
and  legal  fraud,  will  equity  apply  the  doctrine  of  estoppel, 
and  refuse '  to  allow  a  party  to  consummate  the  fraud  by 
availing  himself  of  the  statute.  Such  is  not  this  case. 
Here,  nothing  has  been  done  but  the  payment  of  the  pur- 
chase money  in  cash.  That  can  be  recovered  back,  and 
thus  the  purchaser  be  placed  in  statu  quo, 

A  nice  question  upon  the  verdict  is  discussed  by  counsel, 
upon  which,  without  fuller  consideration,  we  do  not  find 
ourselves  likely  to  agree.  As  it  seems  unnecessary  for  the 
future  purposes  of  the  case  to  decide  it,  we  do  not  delay 
the  judgment  on  account  of  it. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  instructions  to  sustain  the  demurrer  to  the 
cross-complaint. 

J.  P.  Bairdy  C.  Craft  and  S.  Coulson^  for  appellant. 

J.  M.  Hanna^  for  appellees. 
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Contract. — ^Aoxht. — Damaqks. — Complaint  by  A  upon  a  written  agree- 
ment, whioh,  in  the  body  of  it,  recited  tbat  A  bad  sold  his  house  and  lot  to 
B,  for  a  certain  farm,  and  stipulated  that  deeds  should  be  executed  as 
soon  as  possible.  The  writing  was  signed  by  A,  and  by  "Mrs.  P.  L.,  per 
B,  Agent.''  The  first  paragraph  of  the  complaint  alleged  a  tender  of  a 
deed  to  B  for  the  house  and  lot,  and  a  demand  of  a  deed  for  the  farm,  &c. 
The  second  paragraph  alleged  that  in  making  the  contract,  B  falsely  and 
fraudulently  represented  himself  as  the  agent  of  Mrs.  P.  L.,  in  whom  the 
title  of  the  farm  was,  and  that  the  plaintiff,  relying  upon  said  represen- 
tation, entered  into  the  contract,  &c. ;  that  A  had  tendered  to  B  a  deed  for 
the  house  and  lot,  and  demanded  a  conreyance  of  the  farm,  which  was 
refused,  &o. ;  that  the  farm  was  worth  $5,000  more  than  the  house  and  lot, 
for  which  sum  judgment  was  asked.  ' 

Htld,  that  the  first  paragraph  showed  no  cause  of  action  against  B,  because 
he  executed  the  agreement  as  agent  only. 

Beld^  also,  that  if  the  facts  alleged  in  the  second  paragraph  were  sufficient 
to  give  a  right  of  action  against  B,  there  could  not  be  a  recoTery  for 
more  than  nominal  damages,  upon  the  facts  alleged. 

APPEAL  from  the  Tippecanoe  Civil  Circuit  Court. 

Elliott,  J. — Free^  sued  Crary  on  the  following  instru- 
ment in  writing,  viz : 

"  By  this  agreement,  Frank  Freese  has  this  day  sold  to 
Frank  Crary  his  house  and  two  lots,  in  OriKs  addition  to 
Lafayettej  and  received  payment  in  the  following  property, 
known  as  the  Hamlin  farm,  of  one  hundred  and  sixty-one 
acres,  with  all  the  improvements  thereon.  All  the  afore- 
said property  is  in  Tippecanoe  county,  in  the  State  of  Jndi' 
ana.    Deeds  to  be  made  out  as  soon  as  possible. 

(Signed,)         "F.  B.  Freese, 

^  "  Mrs.  P.  Lowe,  per  G.  F.  Craey,  Agent 

''Lafayette,  June  9, 1866." 

The  complaint  is  in  two  paragraphs.  The  first,  afler 
stating  the  substance  of  the  agreement,  alleges  that  on  or 
about  the  22d  day  of  June,  1866,  the  plaintiff  and  his  wife 
made,  signed  and  acknowledged  a  deed  of  conveyance  to 
said  defendant  for  the  house  and  two  lots  in  OrtKs  addition 
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to  the  city  of  Lafayette^  named  in  said  agreement,  which 
the  plaintiff  then  tendered  to  said  defendant,  and  demanded 
from  him  a  deed  of  said  Hamlin  farm,  which  he  failed  and 
refused  to  make,  to  the  plaintiff's  damage  five  thousand 
dollars. 

The  second  paragraph  alleges  that  on  the  9th  of  JunCy 
1866,  the  defendant  falsely  and  fraudulently  represented  to 
the  plaintiff  that  he  was  the  agent  of  Mrs.  Peter  Lowey  and 
as  such  had  full  authority  to  trade,  barter  and  sell  the  farm 
owned  by  her,  known  as  the  Hamlin  farm,  in  said  county 
of  Tippecanoe;  that  the  plaintiff,  confiding  in  said  repre- 
sentations and  believing  the  same  to  be  true,  was  induced 
thereby  to  enter  into  and  'execute  the  written  agreement 
hereinbefore  set  out;  that  in  accordance  with  the  terms  of 
said  agreement,  the  plaintiff  made,  signed,  acknowledged 
and  tendered  to  the  defendant  a  deed  for  the  two  lots 
named  in  said  agreement,  and  demanded  of  him  a  deed 
for  said  Hamlin  farm,  which  the  defendant  did  not  and 
could  not  execute ;  that  the  defendant  was  not  in  fact  the 
agent  of  Mrs.  Lowe,  and  had  no  authority  from  her  to  trade, 
barter  or  sell  said  farm,  which  he  well  knew  at  the  time  of 
making  said  contract;  that  the  farm  was  of  the  value  of 
ten  thousand  dollars,  and  the  lots  of  the  value  of  only  five 
thousand  dcHlars,  wherefore  the  plaintiff  is  damaged  in  the 
sum  of  five  thousand  dollars,  for  which  he  demands  judg- 
ment. 

A  separate  demurrer  was  sustained  to  each  of  said  para- 
graphs, and  judgment  was  rendered  thereon  for  the  defend- 
ant. To  these  inilings  the  plaintiff  excepted,  and  appeals 
to  this  court. 

The  first  paragraph  of  the  complaint  shows  no  cause  of 
action  against  CraTry,  the  defendant.  The  agreement  upon 
which  it  is  based  is  not  signed  by  him  as  a  party  thereto, 
but  by  "  Mrs.  P.  Lowe,  per  (?.  JP.  Oary,  agent."  Oran/s 
authority  to  act  in  the  matter  as  the  agent  of  Mrs.  Lowe  is 
not  questioned  in  that  paragraph.  And  although  it  is 
stated  in  the  body  of  the  instrument  that  the  plaintiff 
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^^Frcese  has  this  day  sold  to  Frank  Crary  his  two  lota,"  &c., 
3*ct  as  tbo  instrument  is  executed  in  the  name  of  Mrs.  LowCj 
by  Crary  as  her  agent,  it  can  only  be  regarded  as  a  contract 
between  the  plaiutift*  and  Mrs.  Lowe^  and  that  the  lots  were 
contracted  to  Crary  for  her,  and  as  her  agent.  The  deed 
for  the  lots,  therefore,  should  have  been  made  to  Mrs.  Lowe 
and  not  to  Crary j  and  upon  her  failure  to  convey  the  ffam- 
lin  farm,  she,  if  any  one,  and  not  Crary,  would  be  liable  to 
an  action. 

The  second  paragraph  presents  a  different  question.  It 
alleges  that  the  defendant  falsely  and  fraudulently  repre- 
sented that  ho  was  the  duly  authorized  agent  of  Mrs.  Loice 
to  make  the  contract  referred  to,  and  thereby  induced  the 
plaintiff  to  enter  into  it,  when  ux  truth,  as  the  defendant 
well  knew,  he  was  not  the  agent  of  Mrs.  LowCj  and  had  no 
authority  to  contract  in  her  name.  The  rule  as  to  the  lia- 
bility of  the  agent,  in  such  cases,  is  stated  in  Story  on 
Agency,  §  264,  p.  261,  to  be,  "that  whenever  a  party 
undertakes  to  do  any  act,  as  the  agent  of  another,  if  he  does 
not  possess  any  authority  from  the  principal,  or  if  he 
exceeds  the  authority  delegated  to  him,  he  will  be  person- 
ally responsible  therefor  to  the  person  with  whom  he  is 
dealing  for  or  on  account  of  his  principal." 

Assuming,  then,  without  discussing  the  question,  that  the 
facts  alleged  in  the  second  paragraph  are  sufficient  to  make 
the  defendant  liable  for  any  damages  sgstained  by  the  plain- 
tiff, by  reason  of  the  alleged  false  representations  as  to  the 
agency,  still  the  question  is,  does  he  show  that  he  has  been 
injured  thereby,  in  any  respect,  for  which  he  is  legally  enti- 
tled to  recover  damages  ?  It  is  not  shown  that  he  paid  any 
part  of  the  consideration,  or  parted  with  anj^hiug,  or  that 
he  is  placed  in  any  worse  condition  than  he  would  have 
been  if  the  false  representations  had  not  been  made,  or  the 
contract  entered  into.  True,  it  is  alleged  that  the  Hdmlin 
farm  is  worth  ten  thousand  dolkrs,  while  the  lots  that  the 
plaintiff  was  to  convey  in  exchange  for  it,  are  only  of  the 
value  of  15,000,  and  judgment  is  claimed  for  the  difference; 
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but  this  claim  is  wholly  inadmissible.  There  is  no  principle 
of  law,  or  rule  of  damages  applicable  to  such  cases,  to  sus- 
tain it.  The  paragraph  only  shows  the  plaintiff  entitled,  at 
most,  to  nominal  damages ;  but  for  such  recovery,  merely, 
the  judgment  will  not  be  reversed.     Tate  v.  JSooe,  9  Ind.  18. 

The  judgment  is  affirmed,  with  costs. 

J2.  P.  De  Hart  and  J,  M.  La  EuCy  for  appellant. 

«/.  A.  Stem,  for  appellee. 


Gregort  v.  High  and  Others. 

• 

I^xcKDiVTs*  Estates. — Pabtitioit. — ^A  creditor  of  the  ancestor  cannoi 
become  a  party  to  an  action  between  the  widow  and  heirs  for  the  parti- 
tion of  lands.  No  decree  in  such  case  could  affect  the  rights  of  the  cred- 
itors. 

APPEAL  from  the  Warren  Circuit  Court. 

Ray,  J. — Elizabeth  D.  Highj  as  widow  of  Charles  High, 
deceased,  brought  her  action  for  partition  of  certain  lands 
of  which  her  husband  died  seized.  To  this  action,  she 
made  the  other  heirs  of  the  decedent  parties,  and  also  one 
John  Parduey  against  whom,  however,  she  stated  no  cause 
of  action,  and  subsequently  discovering  this  omission,  and 
perhaps  regarding  it  as  somewhat  material,  she  dismissed 
as  to  him.  Thereupon,  Benjamin  F.  Gregory  filed  a  petition 
to  be  allowed  to  make  himself  a  party  defendant  to  the 
proceeding,  on  the  ground  that  he  was  a  creditor  of  the 
decedent's  estate.  This  the  court  permitted.  Of  course 
this  ruling  was  erroneous,  as  any  decree  of  pitrtition  between 
the  widow  and  heirs  could  not  conclude  the  rights  of  cred- 
itors against  the  estate  of  the  decedent,  nor  could  creditors 
prove  their  claims  in  such  a  proceeding,  to  which  the 
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administrator  was  not  a  party.  As  the  court,  on  the  trial, 
disregarded  the  claim  set  up  by  Gregory^  no  harm  resulted 
from  the  error,  and  the  judgment  will  be  affirmed,  with 
costs. 

The  judgment  is  affirmed,  with  costs. 

Greooby,  C.  J.,  being  related  to  one  of  the  parties,  was 
absent. 

-B.  F.  Gregory  and  J".  Harper ^  for  appellant. 

J".  H.  Brown^  for  appellees. 


The  Michigan  Southern  and  Northern  Indiana  Railroad 

Company  v.  Lantz. 

Negligsnce. — Pleadimq. — In  a  complaint  for  an  injury  to  the  person,  there 
must  bo  an  express  ayerment  that  the  plaintiff  was  irithout  fault,  or  it 
must  clearly  appear,  from  the  facts  alleged,  that  such  was  the  case. 

Bamk. — Where  a  complaint  for  an  ix^ury  to  the  person  by  a  railroad  alleged 
that  the  ixgury  resulted  fh>m  a  broken  rail,  which  the  company  had  care- 
lessly left  unrepaired  for  a  long  time,  whereby  the  car  in  which  the 
plaintiff  was  being  carried  as  a  passenger  was  thrown  from  the  traelc, 
and  the  plaintiff  thereby  injured,  &c.,  it  was  held  good,  without  an  ex- 
press averment  that  the  plaintiff  was  without  fault,  &c. 

APPEAL  from  the  NobU  Common  Pleas. 

Gregory,  C.  J. — Suit  by  the  appellee  against  the  railroad 
company  for  "an  injury  to  the  person."  The  case  was 
tried  in  the  court  below  on  an  issue  formed  by  the  general 
denial.  Verdict  for  the  plaintiff;  motion  in  arrest  of  judg- 
ment overruled ;  and  this  is  the  alleged  error  for  which  a 
reversal  of  the  judgment  is  sought 

It  is  averred  in  the  complaint  that  the  defendant  owned 
and  was  operating  a  railroad  passing  through  NMe  county^ 
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and  received  the  plaintiff  as  a  passenger  for  hire ;  that  it 
was  the  duly  of  the  defendant  to  keep  its  road  in  good 
repair,  and  to  use  proper  care  that  the  plaintifi*  was  safely 
carried,  &c.;  yet  the  defendant  did  not  keep  its  road  in  good 
repair,  but  carelessly  permitted  a  broken  and  defective  rail, 
resting  on  a  rotten  and  defective  cross-tie,  to  remain  for  a 
long  time  in  a  dangerous  and  unsafe  condition,  by  means 
whereof  the  train  of  cars  on  which  the  plaintiff  was  being 
carried  was  thrown  off  the  track  and  precipitated  down  an 
embankment,  by  means  whereof  the  plaintiff'  was  injured. 

It  is  claimed  that  the  complaint  is  defective  for  not  alleg- 
ing that  the  injury  occurred  without  the  fault  or  negligence 
of  the  plaintiff.  In  The  EcansviUe  and  CrawfordsviUe  RaiU 
road  Co.  v.  Dexter,  24  Ind.  411,  this  court  held  that  "the 
averment  must  be  either  expressly  made  in  the  complaint 
that  the  injury  occurred  without  the  fault  or  negligence  of 
the  plaintifi',  or  it  must  clearly  appear  from  the  facts  which 
are  alleged,  that  such  must  have  been  the  case." 

In  view  of  form  Fo.  14,  "  for  injury  to  the  person,"  (2  G. 
&  H.  877)  wo  could  not  hold  that  an  express  averment  of 
the  kind  is  necessary,  but  we  think  that  the  statutory  form 
shows  that  the  injuiy  complained  of  was  the  result  solely 
of  "  the  carelessness  of  the  driver  in  the  service  of  the  de- 
fendant." In  the  case  at  bar,  the  averments  of  the  com- 
plaint show  that  the  appellee  was  injured  solely  by  the 
carelessness  of  the  appellant  in  failing  to  repair  its  road 
track. 

The  judgment  is  affirmed,  with  costs; 

J.  B.  and  W.  NUes^  for  appellant. 

TT.  H.  Coombs  and  W.  H.  JS.  Miller ^  for  appellee. 
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Thb  State,  on  the  relation  of  Vincennes  Townbhip  v.  Gram* 

liER  and  Others. 

Bill  or  Ezckftions. — ^Where,  on  the  oTermling  of  »  motion  for  a  new  trial, 
time  is  given  "  to  prepare  and  file  a  bill  of  exeeptions  herein,"  ol^ee- 
tions  taken  during  the  trial  to  the  admission  of  testimony  may  properly 
be  incorporated  in  the  bill  containing  the  CYidence. 

Township  Tbustbes. — Ofticial  Boitd. — ^The  statement  of  the  township 
trustee,  in  his  annual  report  to  the  county  board,  of  the  amount  of  money 
in  his  hands  is  conclusiye  against  the  trustee  and  his  sureties  in  a  suit  on 
his  official  bond.  Evidence  tending  to  impeach  this  statement,  and  to 
show  that  the  defalcation  sued  for  occurred  during  a  previous  term  of  the 
officer,  Is  not  admissible. 

APPEAL  from  the  Knox  Circuit  Court. 

Gbegobt,  C.  J. — ^This  is  an  action  on  the  official  bond  of 
Grammerj  as  trustee  of  the  relator,  against  him  and  his  sure* 
ties,  for  a  failure  to  pay  over  money  in  his  hands  to  his  suc- 
cessor in  office.  The  defendants  answered  by  the  general 
denial,  and  another  action  pending.  The  sureties  answered 
further  that  the  defalcation  occurred  during  a  previous 
term  and  under  a  different  bond.  A  demurrer  was  sus- 
tained to  the  second  paragraph  of  the  answer.  The  plain- 
tiff moved  to  strike  out  the  third  paragraph,  which  was 
overruled.  The  plaintiff  then  replied  thereto  by  the  gen- 
eral denial.  Trial  by  the  court;  finding  for  the  defendants; 
motion  for  a  new  trial  overruled,  and  judgment. 

On  the  overruling  of  the  motion,  the  rendition  of 
judgment,  and  the  prayer  for  an  appeal,  the  court  made 
this  entry  on  the  order  book:  *'And  thirty  days  are 
allowed  the  plaintiff*  to  prepare  and  file  a  bill  of  excep- 
tions herein."  Within  this  time,  the  plaintiff*  filed  the  bill 
of  exceptions  in  the  clerk's  office  of  the  court  below,  con- 
taining the  evidence,  objections  to  the  admission  of  evidence, 
the  action  of  the  court  thereon,  exceptions  thereto,  the 
motion  for  the  new  trial,  and  the  overruling  thereof.  It  is 
claimed  that  this  bill  of  exceptions,  thus  filed  under  the 
leave  ^ven,  does  not  present  any  question  on  the  admisBion 
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of  evidence,  but  we  hold  otherwifle.  The  exception  to  the 
admission  of  evidence  was  properly  embodied  in  the  bill  of 
exceptions  setting  forth  the  evidence. 

Grammer  was  elected  trustee  in  April,  1868^  and  was  re- 
elected in  Aprilj  1864, 1865  and  1866.  He  executed  the  bond 
in  suit  after  his  election  in  the  latter  year.  The  plaintiff,  on 
the  trial,  iQtroduced  in  evidence  the  official  report  of  Gram^ 
merj  made  to  the  board  of  commissioners  at  their  March  ses- 
sion, 1866,  in  which  he  stated  the  balance  then  in  his  hands. 
The  defendants  introduced  Grammer ,  who  was  asked,  if  at 
the  time  he  made  the  report,  in  March,  1866,  he  actually  had 
in  his  hands  any  of  the  money  which,  by  said  report,  pur- 
ported to  be  in  his  hands  at  the  time  said  report  was  made. 
The  plaintiff  objected  to  this  question,  upon  the  ground  that 
the  defendants  were  estopped  from  denying  the  matters 
contained  in  said  report ;  and  that  the  report  by  Grammer 
of  the  amount  of  money  then  in  his  hands  constituted 
an  admission  of  record,  by  which  the  defendants  were 
bound.  The  court  overruled  the  objection  and  plaintiff 
excepted.  This  was  one  of  the  causes  assigned  for  the 
new  trial.  One  of  the  errors  complained  of  is  the  overru- 
ling of  the  motion  for  a  new  t^al.  This  fairly  presents  the 
question  as  to  whether  this  ruling  was  erroneous.  We 
think  the  appellees  have  no  ground  to  complain  of  the 
abstract.  And  although  it  is  not  as  full  as  it  ought  to 
be  in  setting  out  the  motion  for  a  new  trial,  yet  the  defect 
is  not  such  as  will  justify  us  in  setting  aside  the  sub- 
mission. 

The  act  of  Fdrruary  18, 1859,  relating  to  township  busi- 
ness, provides  that  ^<  the  township  trustee  shall,  annually, 
on  the  last  Saturday  in  February,  settie  with  and  audit  the 
accounts  of  supervisors  of  roads  in  his  township,  and  shall, 
within  five  days  thereafter,  make  to  the  board  of  county 
commissioners  a  complete  report  of  the  receipts  and  expen* 
ditures  of  his  township  during  the  preceding  year;  which 
report  shall  clearly  exhibit  the  amount  received  and  expen- 
ded on  account  of  township,  road,  school  and  other  pur- 
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poses,  as  well  as  the  proper  balance  remaining  on  hand; 
and  he  shall,  within  ten  days  thereafter,  record  at  length  a 
copy  of  such  report  in  the  township  record,  and  publish  the 
same  by  posting  up  a  certified  copy  thereof  at  the  place  or 
places  of  holding  elections."    1  Q.  &  H.,  §  11,  p.  638. 

The  bond  in  suit  was  executed  with  reference  to  the  mat- 
ters set  forth  in  this  report.  The  sureties  had  the  means 
of  knowing  the  state  of  the  account  thus  made  a  matter 
of  record.  They  assumed  their  liability  in  view  of  it- 
The  question  now  is,  ought  these  sureties  to  be  allowed  to 
prove  that  this  report  was  false?  The  only  knowledge  the 
public  could  have  as  to  ^'the  balance  remaining  on  hand" 
was  derived  from  this  source.  The  fact  that  the  monej 
was  on  hand  at  the  time  and  not  wrongfully  converted,  as 
against  Grammer  and  his  sureties,  ought  £o  be  conclusively 
settled  by  this  report.  Any  other  ruling  would  open  the 
door  to  great  frauds  on  the  public.  In  this  ease,  Grammer 
was  first  elected  in  Aprils  1863,  and  continued  in  office 
until  after  the  Ajpril  election  of  1867,  a  period  of  four  years. 
By  placing  the  defalcation  in  his  first  year,  his  sureties  for 
1866  would  be  protected,  and  the  statute  of  limitations 
would  shield  his  sureties  on  his  first  bond.  It  is  true,  that 
the  sureties  of  a  public  officer,  in  the  absence  of  special 
agreement,  are  only  liable  for  a  defalcation  of  their  princi- 
pal during  the  term  of  office  covered  by  the  bond,  but  what 
shall  be  received  as  pro^f  of  such  defalcation  is  quite 
another  question. 

In  a  well  considered  case.  Baker,  Treasurery  ^c,  v.  jFVct- 
ton  ct  aLy  Gilmer  (Va.)  235,  it  was  held,  in  a  proceeding 
against  a  defaulting  treasurer  and  his  sureties,  that  the 
books  kept  by  the  treasurer  were  conclusive  evidence  of  the 
balance  actually  in  the  treasury  at  any  given  time,  both 
against  the  treasurer  and  his  sureties,  without  being  pleaded 
as  an  estoppel,  so  as  to  charge  them  with  balances  earned 
forward  from  year  to  year,  as  if  those  balances  were  actu- 
ally on  hand.    We  regard  the  reasoning  in  that  oase  en- 
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tirely  satisfactory,  and  we  know  of  no  case  holding  a  con- 
trary doctrine. 

The  third  paragraph  of  the  answer  amounted  to  the  gen- 
eral denial,  and  ought  to  have  been  rejected  on  motion,  but 
if  this  was  the  only  error  committed  by  the  court  below, 
the  judgment  would  not  be  reversed,  as  the  overruling  of 
the  motion  was  no  injury  to  the  appellant. 

These  are  the  only  questions  properly  presented  by  the 
record.    There  are  some  other  questions  argued. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  directions  to  grant  a  new  tiial,  and  for  further 
proceedings. 

W.  E.  NiUack  and  TT.  H.  De  Wolf,  for  appellant 

K  F.  MaloU  and  T.  R.  Cobby  for  appellees. 
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f  1188  444 

Taxis.— Injunction. — Complaint  to  restrain  bj  izgunotion  tho  colleotion  m_m^ 
of  taxes  on  personal  property,  on  the  ground  that  the  sworn  statement  of 
the  plaintiff  as  to  tho  amount  of  his  personal  property  haying  been 
receiyed  yrithout  objection,  the  city  council  afterwards,  without  notice, 
or  any  eyidence,  had  increased  the  assessment,  &c.  There  was  no  ayer- 
ment  that  the  assessment  was  in  fact  too  large. 

Seldj  that  the  complaint  did  not  make  a  case  for  an  injunction. 

Sams. — Curative  Statute. — If  the  assessment  of  city  taxes  upon  real 
estate  for  the  year  186G,  upon  the  basis  of  tho  appraisement  made  in  that 
year,  and  the  failure  of  the  assessor  to  return  his  lists  within  the  time 
allowed  by  law,  were  irregularities  which  would  otherwise  haye  rendered 
the  tax  invalid,  the  irregularities  were  cured  by  tho  act  of  1867,  (Acts 
1867,  p.  76). 

APPEAL  from  the  Cass  Circuit  Court. 
FsAZER,  J. — This  was  a  suit  to  restrain  by  injunction  the 
collection  of  taxes*    A  demurrer  was  sustained  below  to 
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each  of  three  paragraphs  of  the  complaint,  and  the  ques- 
tions thus  decided  are  before  us. 

1»  The  first  paragraph  of  the  complaint,  shortly  stated, 
was  as  follows :  That  the  appellant,  on  the  1st  of  Jcoitiory, 
1863,  by  a  sworn  statement  in  writing,  made  to  the  city 
assessor,  and  by  him  received  without  question,  stated  the 
aggregate  of  his  personal  estate  subject  to  city  taxation  to 
be  (5,575;  that  on  the  2d  of  June,  1863,  the  common 
council,  without  notice  to  the  plaintiii',  without  his  knowl- 
edge or  consent,  and  without  proof  or  authority  of  law, 
increased  his  assessment  to  $10,000,  upon  the  basis  of  which 
city  taxes  for  that  year  were  computed  and  charged  agsdnst 
him,  thus  making  an  increase  in  his  taxes  of  $22  12,  which 
he  has  not  paid;  that  he  has  paid  the  residue;  that  the  city 
is  about  to  collect,  &c.  There  is  no  averment  in  the  para- 
graph that  the  personal  estate  of  the  plaintiff,  Uable  to 
taxation  by  the  city  of  Logansport,  was  of  less  value  than 
$10,000;  none  that  his  own  sworn  list  was  correct;  nothing 
from  which  the  conclusion  can  be  drawn  that  the  increased 
assessment  was  not  entirely  proper  and  correct.  It  is  only 
claimed  that  the  plaintiff  was  not  notified  of  the  increase^ 
did  not  consent  to  it,  and  that  there  was  no  proof  before 
the  council.  In  a  word,  the  plaintiff'  seJks  to  evoke  the 
extraordinary  process  of  injunction  from  a  court  of  equity 
to  protect  him  from  the  payment  of  a  trifling  tax,  which^ 
according  to  his  own  showing,  it  does  not  appear  but  that 
he  ought,  in  justice  and  conscience,  to  pay.  He  asserts  no 
substantial  equity  whatever  as  the  basis  of  his  application. 
It  would  be  an  abuse  of  the  writ  of  injunction  to  grant  it 
in  such  a  case.  We  so  held  in  Jones  v.  Summery  27  Ind. 
510,  after  very  careful  consideration.  We  are  of  opinion 
that  the  demurrer  to  the  first  paragraph  was  properly  sus- 
tained. 

2.  The  second  and  third  paragraphs  of  the  complaint  are 
substantially  alike.  They  seek  to  restrain  the  collection  of 
taxes  levied  in  1866,  by  the  city,  upon  the  plaintiff's  real 
estate^  on  account  of  supposed  irregularities  in  its  appraise^ 
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ment  in  several  particulars:  1.  Upon  the  ground  that  the 
levy  was  upon  an  appraisement  of  real  estate  by  the  city 
assessor  made  in  1866,  whereas,  it  is  insisted,  the  appraise-' 
ment  of  real  estate  ma'de  for  general  purposes  of  taxation  in 
1864--'65  should  have  been  taken  as  the  basis  of  the  city 
levy  for  the  next  ensuing  five  years.    2.  That  the  assessor 
did  not  return  his  lists  until  the  6th  of  JurUj  the  law  requi- 
ring this  to  be  done  on  the  first  Monday  (fourth  day)  of  • 
that  month.    3.  That  upon  such  return  by  the  assessor,  on 
the  second  of  July j  an  assistant  was  appointed  by  the  coun- 
cil, who,  with  the  assessor,  revised  the  whole  list,  increasing 
the  plaintiff's  from  $39,000  to  $80,000,  there  having  been 
no  order  prior  to  Jidy  2,  by  the  council,  extending  the  time 
for  completing  the  work  of  the  assessor.    Some  exhibits  are 
annexed  to  these  paragraphs,  and  made  parts  thereof,  by 
which  it  also  appears  that  on  the  27th  of  June  the  assessor 
was  directed  hf  the  council,  in  connection  with  a  committee 
of  councilmen,  to  revise  the  assessor's  appraisement  of  real 
estate,  and  on  the  2d  of  July  it  appears  that  the  assessor 
aiked  further  time  to  complete  his  assessment,  whereupon 
it  was  resolved  by  the  council  that  he  be  granted  until 
Jttb/  18th,  and  William  Chenny  was,  at  the  same  time,  on 
request   of  the  assessor,  appointed  ^^as  assessor  for  the 
assessment  of  real  estate,"  and  on  the  18th  of  July  ^Hhe 
assesso:  was  given  further  time  to  complete  his  appraise- 
ment of  real  estate.    On  the  25th  of  «7t^!y,  ^^the  corrected 
assessmett  of  the   assessor   and    assistant   assessor   was 
received"  by  the  council,  and  a  time  fixed  for  the  meeting 
of  the  boarl  of  equalization,  which  met  accordingly,  and 
acted. 

The  appell(8  insists  that  the  95th  section  of  the  recent 
act  (Laws  18(7,  p.  76)  legalizes  and  makes  valid  this  tax, 
notwithstandin?  any  irregularities.  If  this  proposition  is 
correct,  it  will  b  needless  to  determine  whether  or  not  the 
proceedings  werteo  irregular  as  to  give  the  tax  payer  a 
remedy  by  injuncion.  The  statute  referred  to  is  as  follows; 
<<  All  levies  of  taxe  heretofore  made  by  any  incorporated 
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city  in  this  State^  whether  the  assessments  have  been  made 
by  the  city  assessor,  or  copied  from  the  assessments  for  state 
and  connty  revenue,  be  and  the  same  are  hereby  legalized." 

This  language  is  comprehensive  e'hough  to  include  the 
assessment  under  consideration,  and  no  reason  is  perceived 
why  it  is  not  within  its  spirit.  Indeed,  the  appellant's  coun- 
sel have  not  chosen  to  consider,  in  argument,  the  effect  of 
.  this  statute.  Such  statutes  sometimes  operate  harshly,  and 
ordinarily  their  scope  should  not  be  extended  by  construc- 
tion. Nevertheless,  the  subject  is  within  the  limit  of  the 
law-making  power,  and  it  is  not  the  province  of  the  courts 
to  interpose  obstacles  to  the  execution  of  the  legislative  will 
when  clearly  expressed.  This  view  of  the  subject  renders 
it  unnecessary  for  us  to  express  an  opinion  upon  some 
questions  carefully  argued  on  behalf  of  the  appellant. 

The  judgment  is  affirmed,  with  costa.  • 

jD.  D.  Dykeman  and  W.  Z.  Stuart^  for  appellant. 

X).  JD.  Prattf  for  appellee. 


20    5^ 
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29  WJ 
168  2^^ 
X68     243  Right   or   Wat.— Assessment   of   Dam aoss.— Where  sever-i  exoeptions 

were  filed  by  the  owner  of  lands  taken  bj  a  railroad,  to  ao  assessment 
of  damages,  each  containing  some  ralid  objection  to  Ae  assessment, 
though  all  might  haye  been  included  in  one  general  e^^ption,  that  tlit 
damages  assessed  were  too  small,  it  was  held  that  dei^urers  to  the  ex- 
ceptions were  rightly  overruled. 

Save. — Eyidkhce. — Evidence  that  the  tract  of  land  thr^gh  which  the  road 
is  located  is  worth  as  much,  or  more,  with  the  road  t>n  without  it,  is  not 
admissible. 

Bake. — Any  consideration  of  the  benefits  resulting^  the  residue  of  the 
land  from  the  building  of  the  road  is  expressly  prhibited  by  the  statute. 

Same.— In  assessing  damages,  the  jury  should  c08^<ler  ^^  ralne  of  the 
land  appropriated,  together  with  any  injury  to  ^  residue  of  the  land^ 
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naturally  resulting  from  the  appropriation,  such  as  the  catting  of  fields 
into  inconyenient  shapes,  the  interruption  of  conyenient  access  to  stock 
water,  the  necessity  of  additional  fencing,  &o. 

Same. — Where  the  application  for  the  assessment  of  damages  was  made 
after  the  road  had  been  constructed,  and  in  such  construction  a  large 
amount  of  earth  had  been  taken  outside  of  the  right  of  way  asked,  it  was 
held  that  it  was  not  error  for  the  jury  to  consider  the  damages  for  taking 
earth,  as  the  claim  of  appropriation  asked  to  haTC  the  damages  occa- 
sioned by  the  ** construction"  of  the  road  assessed,  and  CTidcnce  of  such 
dami^ge  was  giyen  without  objection. 

Practice. — The  court  refused  to  consider  the  question  whether  the  court 
below  erred  in  giying  the  opening  and  close  to  the  owner  of  the  land 
taken,  because  the  action  of  the  court  was  not  assigned  as  a  cause  for  a 
new  trial. 

APPEAL  from  the  Franklin  Common  Pleas. 

Elliott,  J. — ^The  Whitewater  Valley  Railroad  Company 
instituted  these  proceedings  under  the  provisions  of  the 
general  railroad  law,  for  the  appropriation  of  the  right  of 
way  for  its  road  over  a  tract  of  land  (which  is  described) 
owned  by  MeClure^  and  for  the  assessment  of  the  damages 
therefor.  The  interest  appropriated  is  the  fee  simple  in  the 
roadway,  eighty  feet  wide  and  eleven  hundred  and  twenty 
feet  in  length,  a  description  of  which  was  filed  in  the  clerk's 
office  of  the  Court  of  Common  Pleas.  The  declaration  of 
appropriation  contains  a  prayer  for  the  appointment  of 
three  disinterested  freeholders  '<to  appraise  and  assess  the 
damages  occasioned  to  the  defendant  herein  by  reason  of 
the  location  and  construction  of  said  road  in,  on  and  across 
the  land  aforesaid,"  and  that  the  title  to  so  much  of  the 
land  as  was  described  as  appropriated  for  the  roadway 
should  be  vested  in  the  company  in  fee  simple.  Appraisers 
were  accordingly  appointed  by  the  judge  of  said  court,  who 
proceeded  to  make  said  appraisement,  and  returned  to  said 
clerk's  office  a  report  thereof  in  writing,  whereby  theji 
assessed  for  the  land  appropriated  $200,  and  for  materials 
taken  and  used  by  the  company  from  said  land,  outside  of 
the  bounds  of  that  appropriated  for  the  roadway,  in  the 
construction  of  the  road,  the  sum  of  $175,  making  a  total 
of  $375.    To  this  report,  Mcdure  filed  exceptions  in  six 
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paragraphs,  to  each  of  which  a  separate  demorrer  was  filed. 

The  coart  sustained  the  demurrer  to  the  third  paragraph, 

and  overruled  those  to  the  others.    A  motion  to  strike  the 

remaining  paragraphs  from  the  record  was  also  made  and 

overruled.    The  cause  was  tried  by  a  jury,  who  assessed 

McClurtfs  damages  at  $750.    A  motion  for  a  new  trial  was 

overruled,  and  judgment  rendered  on  the  finding  of  the 

jury.    The  railroad  company  appeals. 
The  refusal  of  the  court  to  sustain  the  demurrers  to  the 

first,  second,  fourth  fifth  and  sixth  exceptions  is  the  first 
question  presented  by  the  appellant  The  exceptions  state 
in  detail  the  particular  facts  alleged  to  exist  in  the  case, 
which  constitute  proper  grounds  for  damages,  some  of 
which,  it  is  alleged,  were  not  considered  by  the  appraisers. 
They  deny,  in  an  argumentative  form,  that  the  damages 
assessed  by  the  appraisers  are  adequate  to  the  injury  sus- 
tained by  the  defendant,  and  might  all  have  been  covered 
by  an  exception  that  the  damages  assessed  were  too  small, 
but  they  all  contain  valid  grounds  of  exception,  and  we  do 
not  think  the  court  erred  in  overruling  the  demurrers. 

On  the  trial  of  the  cause,  the  appellant  ofiered  to  prove 
by  one  Thomas  Johnson^  a  witness  then  on  the  stand,  that 
McClure's  farm  was  worth  as  much,  or  more,  after  the  con- 
struction of  the  railroad  through  it,  than  it  was  before  the 
location  of  said  road,  which  evidence  the  court  rejected,  but 
offered  to  permit  the  appellant  to  prove,  if  such  proof  coald 
be  made,  that  the  farm  was  rendered  intrinsically  more  val- 
uable, by  means  of  drainage,  or  otherwise,  by  the  constrac- 
tion  of  the  railroad  through  the  same.  This  ruling  of  the 
court  is  also  complained  of.  We  think  the  court  did  right 
in  rejecting  the  evidence.  The  fact  proposed  to  be  proved 
by  the  witness,  if  true,  would,  in  its  relation  to  the  question 
involved  in  the  case,  be  of  the  most  indefinite  character. 
The  land  might  be  greatly  injured  by  the  construction  of 
the  road,  and  yet  its  value  enhanced  by  other  causes  having 
no  connection  whatever  therewith.  The  proposed  evidence, 
at  most,  could  only  elicit  a  speculative  opinion  from  the 
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witness  as  to  the  benefits  which  he  supposed  resutted  to 
jfcdure  by  the  construction  of  the  road.  The  statute 
expressly  provides  that  in  estimating  the  damages  in  such 
cases,  *'  no  deduction  shall  be  made  for  any  benefit  that  may 
be  supposed  to  result  to  the  owner  from  the  contemplated 
work."  It  was  evidently  the  intention  of  the  le^slature,  in 
enacting  this  provision,  to  change  the  old  rule  of  assessment 
in  such  cases,  and  to  require  that  property  taken  by  these 
corporations  should  be  paid  for,  without  regard  to  any  ben- 
efit or  enhanced  value  of  the  residue  of  the  owner's  prop- 
erty by  the  facilities  afiTorded  by  the  construction  of  the 
road.  The  fact  proposed  to  be  proved,  therefore,  if  true, 
could  have  had  no  legitimate  bearing  on  the  case,  and  hence 
the  evidence  was  properly  rejected. 

The  next  question  arises  upon  the  refusal  of  the  court  to 
give  certain  instructions  to  the  jury,  asked  by  the  appellant's 
counsel.  The  first  and  second  instructions  claim  the  ben- 
efit to  the  railroad  company  of  any  supposed  increase  in 
value  to  the  residue  of  McClure's  land,  resulting  from  the 
construction  of  the  railroad.  This  question  has  been  dis- 
posed of  in  discussing  the  question  of  the  proposed  evidence 
on  the  same  subject.  Besides,4here  is  nothing  in  the  evi- 
dence to  justify  the  instructions. 

The  third  and  fourth  instructions  claim  that  under  the 
article  of  appropriation  filed  by  the  appellant,  the  value  of 
the  land  appropriated  constituted  the  proper  measure  of 
damages,  and  that  the  jury,  in  estimating  the  amount,  should 
not  take  into  consideration  the  value  of  any  additional  fences 
rendered  necessary  for  the  proper  inclosure  of  the  land 
or  any  other  injury  resulting  therefrom.  This,  we  think, 
is  not  a  correct  view  of  the  law  governing  the  case. 
The  value  of  the  land  appropriated,  together  with  any 
injury  to  the  residue  of  the  land  from  which  it  is  taken, 
naturally  resulting  from  the  appropriation  and  the  con- 
struction of  the  road  thereon,  such  as  cutting  the  fields 
into  an  inconvenient  and  ill  shape,  destroying  the  conveni- 
ence and  advantages  of  water  for  stock  to  a  portion  of  the 
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farm,  and  rendering  an  additional  amoant  of  fencing 
necessary  to  a  safe  and  proper  use  thereof,  where  such 
results  are  produced,  are  all  proper  matters  to  be  considered 
in  estimating  the  damages  in  such  cases.  The  record 
shows  that  the  road  bed  through  McClure^s  land  had  been 
constructed  before  the  commencement  of  these  proceedings, 
and  that  a  large  amount  of  earth  had  been  taken  and  used 
by  the  company  from  McClure^s  land,  outside  of  the  eighty 
feet  in  width  appropriated  as  a  road  way,  and  the  land  from 
which  it  was  taken,  to  the  amount  of  near  two  acres,  was 
thereby  stripped  of  its  soil  and  rendered  wet  and  unfit  for 
cultivation,  and  the  court  instructed  the  jury  that  they 
should  take  into  consideration  the  injury  occasioned  thereby 
in  estimating  the  damages.  The  taking  of  this  earth  was 
not  a  necessary  consequence  of  locating  the  road  on 
McClure^s  land,  as  the  roadway  might  have  been  constructed 
of  earth  procured  elsewhere.  It  was  doubtless  the  most 
convenient  earth  that  could  be  procured  for  the  purpose, 
and  was  therefore  used.  The  company  was  liable  to  pay 
for  it,  but  the  mere  appropriation  of  the  eighty  feet  in 
width,  as  the  right  of  way,  would  not  confer  on  the  company 
the  right  to  take  it,  and  compensation  for  it  would  not 
therefore  be  a  proper  element  in  estimating  the  damages  for 
the  right  of  way  alone.  It  is  not,  in  terms,  included  in  the 
claim  of  appropriation,  though  it  might  well  have  been,  as 
it  was  taken  before  the  commencement  of  these  proceed- 
ings. We  think,  however,  that  it  may  be  included  under 
the  prayer  for  the  assessment  of  the  damages  occasioned  by 
the  construction  of  the  road  on  and  across  McClurt^s  land. 
It  was  so  understood  by  the  appraisers,  and  $175  of  the 
damages  assessed  by  them  was  on  account  thereof,  to  which 
the  company  made  no  objection;  and  so  on  the  final  trial 
before  the  jury,  evidence  was  given,  fully,  in  relation  thereto, 
without  any  objection  by  the  appellant.  All  seem  to  have 
considered  it  a  proper  matter  to  be  settled  in  these  proceed- 
ings, and,  in  view  of  all  the  facts,  we  think  there  was  no 
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error  in  directing  the  jury  to  consider  it  in  estimating  the 
damages. 

McClure  was  allowed  to  open  and  close  the  evidence  and 
argument  to  the  jury,  which  is  assigned  for  error.  If  this 
was  wrong,  it  was  an  error  occurring  at  the  trial,  and  should 
have  been,  but  was  not,  assigned  as  a  cause  for  a  new  trial, 
and  is  not,  therefore,  properly  before  us. 

The  judgment  is  affirmed,  with  two  per  cent*  damages, 
and  costs. 

Bay,  J.«  was  absent. 

Fbazer,  J. — ^I  cannot  concur  in  the  foregoing  opinion,  so 
far  as  it  sustains  the  action  of  the  court  below  in  directing 
the  jury  to  estimate  damages  for  taking  materials  to  con- 
struct the  appellant's  railroad  from  adjacent  lands  of  the 
appellee.  This  was  not  one  of  the  rights  sought  to  be 
acquired  by  the  proceedings  to  condemn,  and  I  am  very 
clear  that  it  was  therefore  wholly  foreign  to  the  inquiry 
with  which  the  jury  was  charged  in  the  case. 

H.  C.  HannUj  G.  Holland  and  C.  C.jBm/jfey,  for  appellant 
T.  B.  Adams,  W.  Morrow  and  F.  Berry ^  for  appellee. 


Ford  v.  Thb  State,  on  the  relation  of  Hilton. 

WiTHKSS — ^PmxTi&BOK  OF. — A  witnesB  is  not  bound  to  gire  testimonj  which 
may  tend  to  show  that  he  has  been  gnilty  of  a  orime.  He  cannot  be 
required  to  disclose  a  single  link  in  the  chain  of  eyidenoe  which  would 
be  necessary  to  conTict  him. 

Samb. — Bastabby. — Where  a  witness,  called  bf  the  defendant  in  a  proscoa- 
tion  for  bastardy,  declines  to  answer  whether  he  has  had  intercourse  with 
the  relatriz,  on  the  ground  that  his  answer  would  tend  to  cKminate  him^ 
Bilf,  the  court  cannot  compel  an  answer,  nor  can  the  witness  be  required 
to  anssrer  questions  tending  to  show  that  the  intercourse,  if  any,  was  net 
under  such  circumstances  as  would  constitute  a  crime  under  the  statute. 

Sua.— Bat  after  the  witness  elains  his  prirUege,  the  defendant  may  show 
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by  other  witnesses  that  the  circumstanoes  were  such  that  the  aet  of  inter* 
course  would  not  hare  been  criminal,  and  when  it  is  thus  made  clear  thai 
the  right  to  be  silent  docs  not  exist,  the  witness  may  be  compelled  to 
answer. 

APPEAL  from  the  Adams  Circuit  Court. 

Frazer,  J. — This  was  a  prosecution  for  bastardy.  The 
prosecutrix  denied,  under  oath,  sexual  connection  with  any 
man,  other  than  the  defendant,  and  especially  with  one  Isaac 
NdsoUy  at  a  time  when  the  child  might  have  been  begotten. 
The  defendant  then  produced  Nelson^  and  interrogated  him 
as  to  the  matter.  He  declined  to  answer,  unless  compelled. 
The  court  instructed  the  witness  that  there  were  criminal 
ofienses,  to  establish  which  against  him,  his  having  carnal 
knowledge  of  the  prosecutrix  might  constitute  part  of  the 
evidence,  and  that  he  was  not  compelled  to  answer  the  ques- 
tion if  his  answer  would  be  such  as  would  tend  to  criminate 
himself,  but  that  in  such  case  he  could  answer  or  not,  as  he 
pleased.  The  witness  thereupon  declined  to  answer,  upon 
the  grouud  that  the  answer  would  tend  to  criminate  him- 
self. The  court  sustained  him  in  this  refusal^^  and  the 
defendant  excepted.  The  defendant  then  proposed  to  ask 
the  witness  if  he  had  ever  been  married,  or  had  dwelt  in  the 
same  house  with  the  prosecutrix,  and  proposed  to  prove  by 
him  that  the  wituess  was. not  in  such  a  situation  that  his 
answer  to  the  firat  question  could  possibly  expose  him  to 
conviction  on  any  criminal  charge.  The  court,  however, 
refused  the  proof,  and  refused  to  permit  the  defendant  to 
offer  any  such  evidence,  and  the  defendant  excepted. 

It  is  a  familiar  rule  that  a  witness  is  not  bound  to  give 
testimony  which  may  tend  to  show  himself  guilty  of  crime. 
He  is  not  bound  to  disclose  a  single  link  in  the  chain  of 
evidence  which  would  convict  him.  In  HiU  v.  The  Staity  4 
Ind.  112,  it  was  held  that  a  witness  in  a  bastardy  case  was 
bound  to  answer  as  to  the  fact  of  having  sexual  connection 
with  the  prosecutrix.  But  it  is  obvious  from  the  opinion  in 
that  case  that  it  escaped  the  notice  of  the  court  that 
there  are  crimes  under  the  laws  of  this  State,  to  make  out 


MAY  TERM,  1868.  648 

Ford  V.  The  State,  on  the  relation  of  Hilton. 

which  sexual  connection  is  an  important  fact.  We  mention 
rape,  (2  G.  &  H.  440),  seduction,  {id.j  441),  and  open  adul- 
tery, (id.,  464). 

But  suppose  the  defendant  had  been  permitted  to  show 
by  the  prosecutrix  that  she  had  never  been  the  victim  of  a 
rape,  and  that  she  had  never  dwelt  in  the  same  house  with 
NelsoUy  and  that  he  had  never  promised  her  marriage. 
Then  there  could  have  been  no  pretense  that  the  principal 
fact  sought  to  be  proved  by  Nelson  would  tend  to  criminate 
him.  But  we  understand  from  the  bill  of  exceptions  that 
the  court  below  did  not  stop  with  the  ruling  that  Nelson 
could  not  be  interrogated  as  to  these  matters.  That  point 
was  correctly  decided.  But  th^  court  went  further,  and 
^'  refused  to  let  the  defendant  offer  any  evidence  in  that 
direction.^'  That  refusal  presents  the  only  question  before 
us  which  is  not  perfectly  plain.  It  seems  to  be  a  new  ques- 
tion. It  has  been  held  that  if  the  witness  is  protected  from 
conviction  by  the  statute  of  limitations,  he  is  bound  to 
answer.  The  Peajde  v.  Mather,  4  Wend.  255;  Roberts  v. 
AUaU,  1  M.  A  Malk.  192.  1  Green.  Ev.,  §  451.  It  has,  on 
the  other  hand,  been  held  that  the  witness  is  not  bound  to 
disclose  the  circumstances  which  induce  his  belief  that  the 
answer  to  the  principal  question  will  implicate  jjjtim  crimi- 
nally, for  the  very  good  reason  that  to  do  so  would  be  to 
render  his  privilege  worthless.  But  can  the  party  calling 
him  show  by  other  testimony  that  such  are  the  circum- 
stances that  the  answer  will  not  criminate  the  witness? 
That  is  the  question  now  in  hand.  If  he  cannot,  it  is  very 
apparent  that  justice  may  often  suffer,  and  a  party  be  at 
the  mercy  of  his  witnesses,  who  may  claim  their  privilege 
without  reason,  either  corruptly  or  ignorantly,  thus  depri- 
ving him  of  his  evidence.  Are  the  courts  to  suffer  this, 
when  the  party  calling  the  witness  is  able  and  ready  to  show 
that  the  circumstances  are  such  that  it  is  impossible  that 
the  answer  of  the  witness  can  criminally  implicate  him? 
If  such  circumstances  had  been  in  evidence,  the  court 
would  have  seen  that  the  ground  upon  which  the  witness 
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claimed  his  privilege  was  n  mere  pretense  to  avoid  testifying, 
and  musty  in  that  case,  have  compelled  him  to  answer.  2 
Phil.  Ev.  933.  Why  should  such  facts  not  be  shown 
after  the  witness  claims  the  right  to  be  silent  ?  There  is 
no  reason  occurring  to  us,  save  that  of  convenience ;  that  it 
would  tend  to  protract  the  trial  and  multiply  costs  by  enter- 
ing upon  the  investigation  of  a  collateral  -matter.  But  it  is 
rare,  if  ever,  that  such  an  objection  can  be  allowed  to  stand 
in  the  way,  when  it  would  prevent  the  proof  of  such  facts 
as  constitute  legitimate  and  important  evidence  upon  the 
issue  to  be  tried.  Such  an  objection,  in  such  a  case,  would 
be  an  impediment  to  the  correct  administration  of  justice, 
and  ought  to  weigh  but  little.  Where  the  testimony  sought 
can  be  obtained  without  invading  the  privilege  of  the  wit- 
ness to  be  silent,  it  is  the  right  of  the  suitor  that  an  answer 
shall  be  enforced.  But  of  course  care  should  be  taken  that 
this  right  of  the  witness  be  not  denied.  Where  he  stands 
upon  it,  it  should  appear  clearly  that  the  right  does  not 
exist  in  the  given  case,  before  he  is  required  to  testify. 
He,  as  well  as  the  party  calling  him,  must  be  protected. 

The  sufficiency  of  the  evidence  to  support  the  verdict  is 
seriously  and  earnestly  questioned.  On  paper,  the  evidence 
seems  to  us  somewhat  weak.  But  the  jury  chose  to  believe 
the  prosecutrix,  and  to  disbelieve  everybody  who  contra- 
dicted her.  This  they  had  no  right  to  do  arbitrarily  and 
without  reason ;  but  we  cannot  say  that  they  did. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  a  new  trial. 

D.  StudabakeVj  B.  F.  Gregory  and  J.  Harper ^  for  appellant 

J.  iZ.  Boboy  for  appellee. 
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The  Indianapolis  and  Cincinnati  Railroad  Company  v. 

Lowe. 

Railroads. — Fiufcxs. — A  railroad  company  may  lawfully  fence*  across  a 
private  way,  maintained  by  the  owner  of  the  land  for  his  own  use,  and 
failing  to  do  so,  is  liable  for  killing  atock  at  such  a  crossing. 

Saxs. — This  would  not  be  so  in  the  case  of  a  private  way  established  under 
the  statute  for  the  use  of  one  over  the  lands  of  another. 

APPEAL  from  the  Ohio  Common  Pleas. 

Elliott,  J. — Suit  against  the  railroad  company  to  recover 
the  value  of  a  caw  killed  by  a  train  on  the  railroad,  at  a 
place  where  the  road  was  not  securely  fenced. 

There  was  a  trial,  on  an  answer  of  the  general  denial, 
resulting  in  a  finding  and  judgment  for  the  plaintifi:'.  A 
motion  for  a  new  trial  was  overruled,  and  the  ruling 
excepted  to.  Two  errors  are  assigned.  1.  On  sustaining 
a  demurrer  to  the  fourth  paragraph  of  the  answer.  2. 
Overruling  the  motion  for  a  new  trial,  because  the  finding  is 
contrary  to  the  evidence. 

The  fourth  paragraph  of  the  answer  alleges  that  the  cow 
was  suffered  and  permitted  to  run  at  large  by  the  plaintiff, 
"and  while  so  running  at  large  she  went  upon  a  certain 
private  way,  or  road,  upon  the  lands  of  one  Timothy  Guards 
where  the  same  crosses  the  railroad  track,  which  said  way 
or  road  was  used  by  the  said  Timothy  Guard  and  others  for 
their  convenience  in  passing  from  a  public  highway  to  the 
bouse  of  said  Guards  and  also  into  large  cultivated  fields  x>n 
the  east  side  of  said  road,"  and  while  on  said  way  and' 
crossing  was  struck  by  the  engine  of  the  defendant  and 
kUled. 

It  was  held  in  the  Indiana  Central  Railway  Co.  v.  Leamon, . 
18  Ind.  173,  that  if  stock  be  killed  by  a  train  on  a  railroad, 
at  a  mere  private  road  crossing,  which  the  company  might 
legally  fence,  but  has  failed  to  do  so,  the  company  is  liable. 
This  ruling  is  not  applicable  to  a  case  where  one  person  has 
a  private  way  over  the  lands  of  another,  established  iii. 
Vol-  XXIX 85 
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accordance  with  the  statute,  for  the  reason  that  the  com- 
pany  would  have  no  right  to  fence  across  such  private  way ; 
but  here,  the  fourth  paragraph  of  the  answer  does  not,  as 
we  understand  it,  show  such  an  one.  The  way  described 
seems  only  to  be  the  private  passway  of  the  owner  of  the 
land  from  his  house  across  his  lands  to  a  public  highway, 
across  which  the  railroad  company  might  lawfully  fence, 
and  the  demurrer  was  therefore  properly  sustained. 

The  same  question  is  presented  on  the  evidence,  by  the 
motion  for  a  new  trial.  The  evidence  shows  that  the  cow 
was  killed  on  GuardCs  private  crossing  of  the  railroad, 
where  there  was  no  fence.  The  motion  for  a  new  trial  was 
properly  overruled. 

The  judgment  is  affirmed,  with  five  per  cent,  damages 
and  costs. 

jD.  S.  Major  and  0.  J9.  Liddle^  for  appellant. 

6r.  B.  FUchy  for  appellee. 


I  29    548 
140    346 

29    546 

i-»__22  Smith  v.  The  Junction  Railway  Company. 

Pbactics. — Ficticious  Suit.— A  court  will  not  take  cogniiAnce  of »  soli 
wkioh  appears  to  be  fictitious.  * 

:Sa.me. — AffidaTits  of  third  parties  interested  in  the  questions  InTolred  will 
be  heard  in  the  Supreme  Court  in  support  of  a  motion  to  dismiss  the 
a)>peal,  on  the  ground  that  one  of  the  parties  to  the  action  la  a  fictitious 
person,  and  that  there  is  no  real  controversy  existing  between  the  par- 
ties to  the  suit. 

*8am5.—- Contempt  or  Court. — Such  a  proceeding  is  a  punishable  con- 
tempt of  court,  and  the  appeal  will  be  dismissed  at  the  costs  of  the  reti 
:part7  to  the  action. 

APPEAL  from  the  Union  Circuit  Court. 
GBEQORYy  C.  J. — On  the  2d  of  July  an  order  was  entered 
granting  a  rehearing,  and  ruling  the  appellee  to  show  cause 
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on  the  25tli  of  August  why  the  appeal  should  not  be  dis- 
missed. This  order  was  founded  on  a  petition  supported 
by  affidavits  filed  by  Janies  Smithy  who  was  then  supposed  to  be 
the  appellant,  and  Phineas  M.  Kent,  and  the  official  certificates 
of  the  clerk  and  recorder  of  Union  county,  showing  that  the 
suit  is  a  fiction,  and  intended  to  aliect  a  real  litigation  now 
pending  in  the  Tippecanoe  Circuit  Court  between  Kent  and 
the  railroad  company. 

The  appellee  filed  the  following  answer :  "Notice  having 
been  served  on  the  appellee,  by  order  of  this  court,  to  show 
cause  why  the  said  opinion  of  the  court  ought  not  to  be 
withdrawn  and  the  case  dismissed  at  the  cost  of  the  appel- 
lee, it  becomes  necessary  for  her  to  show  to  the  coui*t  the 
true  nature  of  this  case ;  and  also  the  great  importance  of 
the  same,  and  why  the  said  judgment  of  this  court  should 
not1>e  disturbed. 

"The  Jwnof/oTi  Railroad  Company  is  a  corporate  body, 
created  by  special  charter  of  the  General  Assembly  of 
Indiana,  during  the  year  1848,  and  was  organized  and  is  strll 
acting  under  the  same,  and  amendments  thereto.  In  1853 
the  Ohio  and  Indiana  Railroad  Company  became  a  corpora- 
tion under  the  general  railroad  laws  of  Indiana,  and  after- 
wards was  merged  into  the  Junction  Railroad  Company, 
under  and  by  virtue  of  articles  of  agreement  between  the  com- 
panies, under  the  general  laws  of  Indiana,  authorizing  the 
same.  The  whole  line  of  road  extended  from  Indianapolis, 
in  the  State  of  Indiana,  to  Hamilton,  in  the  State  of  Ohio,  ix 
distance  of  almost  one  hundred  miles.  The  original  amount 
of  the  capital  stock  of  the  first  named  company  was  only 
f  230,000,  but  by  the  ninth  section  of  the  special  charter, 
power  was  given  to  increase  this  capital  stock  to  any 
amount  necessary  to  construct  and  complete  the  road ;  but 
the  mode  and  manner  in  which  this  increase  was  to  be  made 
is  not  prescribed.  The  special  charter  of  the  Janciion  Rail- 
road Company  authorized  the  receiving  of  subscriptions  in 
real  estate,  materials  and  labor,  as  well  as  moncj',  and  from 
time  to  time  subscriptions  were  received  from  sundry  per- 
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sons  to  the  capital  stock  of  the  company,  by  the  rerbal  con- 
sent of  the  directors,  and  certificates  issued  therefor,  by  the 
president  and  secretary,  to  an  amount  greater  than  the 
declared  original  stock  of  the  company ;  these  subscriptions 
were  almost  always  reported  and  passed  on  by  the  direct- 
ors, at  the  meetings  of  the  board,  but  sometimes  no  note  or 
memorandum  was  placed  on  the  order  book  of  tlie  com- 
pany. Among  the  parties  subscribing  for  and  receiving  the 
stock  of  the  company  in  this  way  were  Kentf  WUlard  ^• 
BeynoldSj  and  Eben  B.  Eeeda^  the  last  of  whom  was  a  con- 
tractor on  the  road,  and  received  a  lai^ge  amount  of  stock 
and  real  estate,  in  payment  of  his  work  and  labor  estimates. 
Some  3^ears  after  the  sale  and  transfer  of  the  real  estate  thus 
received  for  stock  by  Mr.  Eeeder^  several  suits  were  brought 
against  the  company  to  recover  back  the  lands  conveyed  to 
the  company,  and  sold  by  it  to  said  Reeder^  the  chief  part 
of  which  have  been  settled,  except  that  contracted  for  with 
Kcnty  WUlard  ^  SeynoldSj  and  a  few  others  >  but  as  the 
suits  of  Keiity  and  WUlard  ^  BeynoldSf  commenced  in  1859, 
still  remained  undetermined,  the  land  which  Reeder  had 
received  from  the  company  in  payment  of  estimates  for 
work  and  labor  became  unsaleable  and  unprofitable  to  him, 
on  account  of  the  title  being  attacked  by  Mr.  Kenij  and 
charges  made  against  the  company  of  fraud  and  want  of 
power  to  issue  the  capital  stock;  that  the  said  Eben  B. 
Beederj  for  the  purpose  of  testing  the  title  of  these  lands,  and 
the  power  of  the  said  company  to  issue  the  capital  stock, 
threatened  to  bring  suit  against  the  company,  and  those 
claiming  the  lands,  in  the  Circuit  Court  of  the  Umted 
States  at  IndianapoliSy  he  being  a  citizen  of  Ohio. 

'^  After  various  conferences  with  the  company,  the  said 
Beederj  at  the  suggestion  of  the  company,  concluded  to  make 
a  test  case  in  the  state  courts,  in  order  to  settle  the  question  of 
the  validity  of  the  issuing  of  the  capital  stock,  as  the  greater 
part  of  his  stock  was  issued  to  him  when  contractor,  and 
before  be  becw^  a.  directoi:  of  the  company.    The  suits  of 
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Kenty  and  Willard  ^  Beynolds  had  been  commenced  in  1859, 
and  had  been  continued  from  term  to  term,  under  the  care 
and  management  of  Messrs.  John  Wood^  Samuel  W.  Parker 
and  Colonel  Mace^  all  of  whom  died  during  their  pendency. 
The  complaint  of  Willard  ^  Reynolds  had  been  dismissed, 
and  the  suit  of  Kent  been  amended  from  time  to  time,  pre- 
senting four  distinct  issues,  one  of  which  touched  the  valid- 
ity of  the  issue  of  stock  of  the  company,  and  although  the 
company  had  frequently  sent  her  officers  to  L&fayette  to  have 
the  issues  closed  and  a  trial  had,  from  some  cause  or  other 
the  said  issues  remain  open  and  the  cause  still  pending.  It 
was  finally  agreed,  during  the  last  year,  by  and  between  the 
company  and  Mr.  Beedery  to  have  the  suit  brought  by  Mr. 
Seeder  in  the  state  courts  of  Indiana,  to  test  the  question, 
and  this  alone,  and  the  judge  of  the  fourth  judicial  circuit 
was  consulted  whether  he  would  have  an  argument  in 
chambers  on  this  question,  in  order  to  prepare  a  case  for 
the  Supreme  Court.  The  judge  saw  nothing  wrong  in  the 
proceeding,  and  suit  was  instituted  in  the  name  of  James 
SmzV/i,  as  plaintiff,  without  the  least  reference  to  any  one; 
Mr.  Seeder  consenting  and  agreeing  to  abide  the  result. 
General  Bennett  was  consulted  in  behalf  of  the  plain- 
tifl^  and  Messrs.  Seid  and  Claypool  for  the  defendant, 
and  an  issue  was  framed  so  as  to  meet  this  question, 
on  a  state  of  facts  existing  between  the  parties  and  the 
company,  in  order  to  obtain,  fairly  and  honestly,  an  opinion 
on  the  legality  and  validity  of  these  issues  of  stock,  and  for 
no  other  purpose. 

"A  full  and  fair  hearing  was  had  before  the  judge  of  said 
circuit  on  the  complaint,  answer  and  deiuurrer,  and  judg- 
ment given  on  the  same;  an  appeal  was  taken  to  your 
Honors,  and  there,  before  your  honorable  court,  the  cause 
was  fairly  stated,  and  fair  and  full  briefs  w.ere  filed,  each 
doing  his  best  to  sustain  his  points.  These  briefs  we  now 
append,  to  show  the  earnestness  and  zeal  of  each  party  to 
present  fairly  and  fully  the  strong  points  in  the  case." 
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In  support  of  this  aoswcPy  the  appellee  filed  the  affidavita 
of  Eben  B.  Reeder^  Jonathan  M.  Bidenour  and  ITiomas  W. 
Bennetiy  and  a  letter  from  J.  M.  WUsmij  judge  of  the  fourth 
circuit.  Bidenour  says  that  "  the  using  of  the  nai^e  of 
James  Smithy  instead  of  Eben  B.  Boeder y  was  more  by  acci- 
dent than  anythiug  else."    Bennett  ^tuy a  that  '*he  was,  on  or 

about  the day  of ,  1867,  informed  by  the 

secretary  of  the  Junction  Bailroad  Company ^  that  smd  com- 
pany, and  divers  persons  interested  therein,  were  desirous 
of  testing  the  question  of  the  validity  of  the  issue  of  certfun 
certificates  of  stock  issued  by  said  company,  and  that  an 
agreed  case  was  to  be  submitted  to  the  judge  of  the  circuit 
court  of  said  county,  for  decision,  and  that  said  secretary- 
asked  him  to  appear  as  counsel  for  the  plaintiff,  who  was  to 
be  merely  a  fictitious  person ;  that  the  afiiant  consented  to 
do  so."  Judge  Wilson^ s  letter  shows  that  the  case  .was,  by 
agreement,  submitted  to  him  in  yacation,  while  he  was  at 
Laiorenceburgh,  in  Dearborn  county ;  that  he  returned  the 
paper,  stating  that  he  thought  the  answer  sufi^cient;  that 
ho  had  no  knowledge  but  that  the  case  was  real,  and 
designed  to  settle,  in  good  faith,  the  controversies  between 
the  parties. 

The  record,  the  affidavits,  certificates  and  letter,  show 
that  James  Smith  is  a  fictitious  person;  that  there  never 
was  any  such  transaction  as  charged  in  the  complaint ;  that 
Bennetty  who  appeared  for  the  appellant  in  this  court,  was 
retained  by  the  railroad  company;  that  the  interests  of 
Reeder  and  the  company  are  not  antagonistic ;  that  the  liti- 
gation was  intended  to  settle  a  question  involved  in  a  real 
suit  by  Kent  against  the  appellee ;  that  the  case  was  sub- 
mitted to  the  judge  in  vacation,  at  a  place 'outside  of  Union 
county ;  that  in  fact  there  is  no  such  judgment  or  record  in 
the  Union  Circuit  Court. 

It  is  not  often  that  such  a  case  as  this  occurs,  and,  for  the 
credit  of  judicial  proceedings,  it  is  to  be  hoped  that  it  never 
will  again.    The  proceeding  is  a  contempt  of  this  court>  and 
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the  attempt  to  uphold  it  more  to  be  admired  for  its  bold- 
ness than  its  discretion. 

In  the  language  of  Chief  Justice  Taney,  in  Lord  v.  Vea- 
zicj  8  IIow.  254,  "  It  is  the  office  of  coiTtts  of  justice  to 
decide  the  rights  of  persons  and  property,  when  the  per- 
sons interested  cannot  adjust  them  by  agreement  between 
themselves,  and  to  do  this  upon  the  full  hearing  of  both 
parties.  And  any  attempt,  by  a  mere  colorable  dispute, 
to  obtain  the  opinion  of  the  court  upon  a  question  of  law 
which  a  party  desires  to  know  for  his  own  interest  or 
his  own  purposes,  when  there  is  no  real  and  substan- 
tial controversy  between  those  who  appear  as  adverse 
parties  to  the  suit,  is  an  abuse  which  courts  of  jus- 
tice have  always  reprehended  and  treated  as  a  punisha- 
ble contempt  of  court."  That  courts  will  not  take  cogni- 
zance of  suits  which  appear  to  be  fictitious  has  long  been 
.recognized  as  a  rule  of  law  by  this  court.  Brewington  v.  Lowe^ 
1  lud.  21 ;  Hotchkiss  et  al.  v.  JoneSj  4  Ind.  260.  In  Cleveland 
V.  Chamberlaiiiy  1  Black  419,  the  principle  of  Lord  v. 
VecLzie  was  reaffirmed ;  affidavits  of  third  parties  interested 
in  the  question  involved  were  heard  to  show  that  the  case 
was  not  carried  on  in  good  faith  between  the  parties,  who 
were  nominally  the  appellant  and  appellee,  and  the  appeal 
was  dismissed. 

An  attorney  takes  an  oath  ^'  faithfully  and  honestly  to 
discharge  the  duties  of  an  attorney  at  law ;"  among  these 
are,  to  maintain  the  respect  that  is  due  to  the  courts  of 
justice ;  to  counsel  or  maintain  such  actions,  proceedings 
or  defenses  only  as  appear  to  him  legal  and  just;  to 
employ,  for  the  purpose  of  maintaining  the  causes  confided 
to  him,  such  means  only  as  are  consistent  with,  truth." 
With  such  an  oath  resting  upon  the  conscience,  in  view  of 
these  simple  but  high  and  important  duties,  it  is  difficult  to 
conceive  how  an  attorney  of  this  court,  sustaining  a  respect- 
able standing  at  home,  could  be  guilty  of  the  offisnse  brought 
to  light  by  this  record.  It  is  due  to  the  profession  to  say 
that  such  occurrences  are  very  rare. 
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The  appeal  is  dismissed  at  the  cost  of  the  appellee,  inclu^ 
ding  the  costs  of  this  motion. 
T.  W.  Bmneitj  for  appellant. 
«/.  &  Beid  and  B.  F.  Claypody  for  appellee. 


Dronillard  v.  Whistlke. 

Attacbmsvt. — Notice  bt  Publicatioit. — In  a  proceeding  by  attachment, 
the  affidavit  filed  with  the  complaint|  showing  the  natore  of  the  demand, 
&c.,  and  that  the  defendant  is  a  non-resident  of  the  State,  is  all  that  is 
necessary  to  authorise  the  publication  of  notice  of  the  pendency  of  the 
action. 

Sake. — It  is  not  necessary  that  the  notice  should  show  that  the  proceedings 
are  by  attachment. 

SAMB.--SHEaiTF'8  BsTUBK. — The  sheriff's  return  to  a  writ  of  attaohment 
showed  that  he  had  made  a  diligent  but  ineffectual  search  for  personal 
property ;  that  he  had  attached  certain  real  estate,  describing  it,  and  had 
caused  it  to  be  appraised,  with  the  assistance  of  a  reputable  householder 
and  freeholder  of  said  county,  &c. 

Held,  1.  That  as  the  property  was  specifically  described  in  the  return,  a  sep- 
arate schedule  was  not  necessary.  2  That  the  word  '* reputable"  was 
equivalent  to  "  credible,"  and  as  G  was  not  a  party  to  the  suit^  he  was, 
prifna  facie,  *' disinterested."  3.  That  it  was  not  necessary  that  the  return 
should  show  that  all  the  property  of  the  defendant  in  the  ooonty  was 
attached.  4.  That  as  the  sheriff  could  not  foresee  what  claims  would  be 
filed  under  the  attachment,  the  leyy  could  not  be  said  to  be  ezcessiye. 

Attachxeivt. — NoN-BESiDENT. — In  a  prooeeding  by  attachment  against  a 
non-resident,  it  is  not  necessary  that  the  court  should  find  whether  the 
faniily  of  the  defendant  remain  settled  in  the  county.  This  is  matter  of 
defense. 

Same. — JirDoiiEirT  bt  Default. — Where  judgment  in  attachment  is  ren- 
dered by  default,  the  Supreme  Court  will,  on  appeal,  consider  any  errors 
in  the  proceedings  below,  as  the  defendant  had  no  opportunity  to  make 
objection  there. 

APPEAL  from  the  Miami  Common  Pleas. 
Gregoet,  C.  J. — ^Proceedings  in  attachment  by  WMsder 
against  Dronillard^  a  non-resident  of  the  State.    Kotice  by 
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publication;  judgment  by  default;  the  defendant  appeals. 

The  first  alleged  error  complained  of  is,  that  there  was  no 
sufficient  affidavit  on  which  to  found  the  notice  of  the  pen- 
dency of  the  action.  There  was  an  affidavit  filed  with  the 
complaint,  showing  the  nature  of  the  demand ;  that  the 
claim  was  just;  the  sum  the  plaintifi;*  believed  he  ought  to 
recover,  and  that  the  defendant  was  a  non-resident  of  the 
State.  This  is  all  the  code  requires  to  authorize  notice  by 
publication.  2  G.  &  H.,  §  88,  p.  63.  It  is  claimed  that  the 
notice  ought  to  have  shown  that  the  proceedings  were  in 
attachment.  The  notice  states  the  pendency  of  the  action. 
This,  we  think,  is  sufficient. 

The  sheriff  made  the  following  return  to  the  writ  of 
attachment:  "This  writ  came  to  hand  November  28,  1867, 
and,  after  diligent  search,  I  find  no  goods  of  the  defen- 
dant whereon  to  levy.  I  have,  therefore,  by  virtue  of 
this  writ,  attached  the  following  described  real  estate  of 
said  defendant,  in  my  county,  to-wit :  The  northeast  quarter 
of  section  No.  8,  in  township  No.  27  north,  of  raiige  No.  4 
east,  containing  160  acres,  and  have  caused  the  same  to 
be  appraised,  with  the  assistance  of  Albert  CoU,  a  reputa- 
ble householder  and  freeholder  of  said  county,  under  oath, 
at  the  sum  of  $9,600.''  (Sig'd)  « Wesley  WaUich,  Sheriff 
M.  C." 

The  code  provides  that  "the  sheriff  shall  proceed,  with 
the  assistance  of  a  disinterested  and  credible  householder  of 
the  county,  to  attach  the  lands  and  tenements,  goods  and 
chattels  of  the  defendant  subject  to  execution,  and  shall, 
with  the  assistance  of  the  householder,  make  an  inventory 
and  appraisement  thereof,  and  return  the  same  with  the 
order."  2  G.  &  H.,  §  164,  p.  142.  It  is  objected  to  the  sher- 
ifi''s  return :  I.  That  it  does  not  show  that  Cole  assisted  in 
making  the  attachment.  2.  That  no  inventory  and  apprais* 
ment  of  the  property  attached  was  made  and  returned  with 
the  order.  8.  That  it  does  not  show  who  appraised  the 
property.  4.  That  the  return  does  not  show  that  Cole  was 
disinterested  and  credible.    5.  That  it  does  not  appear  that 
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all  the  property  of  the  defendant  in  the  coanty  was 
attached.  We  think  these  objections  not  well  taken.  The 
sheriff's  return  gives  a  description  of  the  property  and  its 
appraised  value.  If  tfaie  sheriff  gives  a  specific  description  of 
the  property  in  his  return,  it  is  not  necessary  that  he  should 
accompany  it  with  a  separate  schedule.  Drake  on  Attach- 
ment, sec.  198;  Pearce  v.  Baldridge,  2  English  (Ark.) 
413.  We  think  that  the  return  does  show  that  the  sheriff 
made  the  attachment  and  appraised  the  property,  with 
the  assistance  of  (Me.  Cole  is  shown  to  be  a  reputable 
householder;  he  is  -not  a  party  to  the  suit;  it  does,  there- 
fore, Tprima  faciei  appear  that  he  was  disinterested.  If  he 
was  reputable  he  was  credible. 

We  do  not  think  that  the  code  requires  all  the  property 
of  the  defendant  in  the  county  to  be  attached.  It  is  doubt- 
less in  the  power  of  the  sheriff  to  attach  the  lands  and  tene- 
ments, goods  and  chattels  of  the  defendant  in  his  bailiwick 
subject  to  execution ;  but  his  failure  to  do  so  could  only 
subject  him  to  liability  to  the  attachment  plaintiff,  in  the 
event  of  the  insufficiency  of  the  attached  property  to  pay 
the  debt. 

It  is  claimed  that  the  judgment  below  ought  to  be 
reversed  because  the  levy  was  grossly  excessive.  We  think 
otherwise.  It  was  impossible  for  the  sheriff  to  know,  at 
the  time  he  attached  the  property,  how  many  other  credit- 
ors would  file  their  claims  under  the  original  attachment, 
proceeding. .  It  is  the  duty  of  the  sheriff^  on  the  final  pro- 
cess, to  sell  no  more  of  the  properly  than  may  be  required 
to  pay  the  amount  due,  including  costs. 

The  court  found  the  facts  alleged  in  the  plaintiff's  com- 
plaint to  bo  true;  that  there  was  then  due  from  the  defend- 
ant to  the  plaintiff  one  hundred  and  forty-three  dollars  and 
sixty-one  cents,  and  tiiat  the  defendant  was  a  non-resident 
of  the  State.  It  is  claimed  that  the  finding  is  defective  in 
omitting  to  find  whether  the  defendant's  wife  and  family 
remained  settled  in  the  county.    If  they  remained  so  set* 
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tied,  it  was  a  matter  of  defense.  Frantz  v.  WendaU  et  al*j 
28Ind.  891. 

As  the  judgment  was  by  default,  and  the  defendant  had 
no  opportunity  to  make  these  objections  in  the  court  below, 
we  have  considered  them  here. 

The  judgment  is  affirmed,  with  10  percent  damages,  and 
costs. 

N.  0.  Boss  and  R.  P.  EffingeTy  for  appellant. 

L.  Walker  and  A.  Blake^  for  appellee. 


Clabe  and  Ae^other  v.  Bond. 

Practick. — Etidsncb. — Witnesses  for  the  defense  were  impcaohed  by  eyi- 
dence  that  they  had  stated  mattera  at  other  times  not  consistent  with  tho 
testimony  which  they  gave  under  oath.  The  defendant  then  offered  to 
show,  by  competent  witnesseSi  that  the  general  character  for  truth  of  the 
impeached  witnesses  was  good,  which  the  court  refused  to  permit. 

Heldf  that  the  evidence  offered  in  support  of  the  good  character  for  truth 
of  the  impeached  witnesses  should  haye  been  receiyed. 

EeH  also,  that  the  error  of  the  court  in  refusing  the  eyidence  offered  was  suffi- 
ciently embraced  in  tho  cause  assigned  in  tho  motion  for  a  new  trial, 
which  was  in  these  words:  "  for  refusing  to  allow  the  defendants  to  intro- 
duce eyidence  of  tho  good  character  of  their  witnesses." 

APPEAL  from  the  Tipton  Common  Pleas. 

Frazeb,  J. — The  record  before  us  evinces  great  industry 
below  in  making  questions,  and  it  is  swelled  to  huge  pro- 
portions thereby ;  and  yet  it  happens  that,  by  a  series  of 
accidents  or  oversights,  but  two,  out  of  several  score  of  these 
questions,  are  befoi*e  us.  We  are  asked  to  reverse  tho  case 
upon  the  evidence,  and  yet  the  record  does  not  purport  to 
contain  all  the  evidence  which  was  given  upon  the  trial 
below.  Motions  to  suppress  depositions  and  parts  of  depo- 
sitions, so  many  that  it  would  be  no  small  labor  even  to 
count  them,  were  made  and  overruled  below,  and  we  are 
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expected  to  review  these  rulings;  but  none  of  them  were 
assigned  as  cause  for  a  new  trial.  It  is  claimed  that  error 
was  committed  in  giving  and  refusing  instructions  to  the 
jury,  and  yet  this  was  assigned  as  cause  for  a  new  trial  in 
the  most  general  way,  so  that,  according  to  repeated  decis- 
ions of  this  court,  no  notice  can  be  taken  here  of  the  ques- 
tions thus  made.  The  sufficiency  of  the  complaint  is 
attacked,  and  we  are  besought,  on  account  of  its  vices,  to 
reverse  the  plaintiff's  judgment.  But  there  is  no  assign- 
ment of  error  which  presents  the  question. 

The  court  did  not  err  in  sustaining  a  demurrer  to  the 
fifth  paragraph  of  the  answer.  The  question  is  too  plain  to 
require  or  justify  any  extended  remarks  concerning  it. 

The  question  before  the  jury  upon  which  the  case  turned 
was  whether  or  not  there  had  been  a  partnership  between 
the  parties  in  certain  transactions.  The  plaintiff  had  wit- 
nesses who  testified  to  its  existence;  the  defendants  had 
witnesses  testifying  directly  to  the  contrary.  The  jury 
were  thus  forced  to  pass  upon  the  credibility  of  the 
witnesses.  Several  of  the  defendant's  witnesses  were 
impeached  by  evidence  that  they  had  stated  matters  at 
other  times  not  consistent  with  material  testimony  which 
they  gave  under  oath.  The  proper  foundation  was  laid  for 
this  impeachment.  The  defendants  then  offered  to  show, 
by  a  number  of  persons,  that  the  general  character  for  truth 
of  the  impeached  witnesses  was  good,  but  the  court  refused 
to  permit  it.  This  was  error,  wo  think,  and  as  the  case 
stood  it  was  probably  fatal  to  the  defense.  Brown  v. 
MooerSf  6  Gray  451,  is  in  accordance  with  tlie  ruling 
below,  but  sound  reason  and  the  great  weight  of  authority 
are  the  other  way.  1  Green.  Ev.  sec.  469,  and  note,  in 
which  the  cases  are  collected. 

It  is  contended  for  the  appellee  that  the  motion  for  a  new 
trial  was  not  sufficiently  specific  in  assigning  this  action  of 
the  court  as  a  cause.  But  we  think  othenvise.  Only  one 
offer  of  evidence  of  this  kind  was  made  and  ruled  upon, 
and  the  motion  for  a  new  trial  assigns  it  as  a  cause  in  these 
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words :  "For  refusing  to  allow  the  defendants  to  introduce 
evidence  of  the  good  character  of  their  witnesses."  Under 
such  circumstances,  it  would  be  utterly  disregarding  com- 
mon sense  to  say  that  the  motion  did  not  so  specify  the 
ruling  as  to  call  the  attention  of  the  presiding  judge  to  it,  so 
that  he  could  not  mistake  the  matter  alluded  to. 

The  judgment  is  reversed,  with  costs,  and  the  cause  reman- 
ded for  a  new  trial,  with  directions  to  allow  both  parties  to 
amend  their  pleadings 

6r.  S.  Voss  and  J.  (yBrienj  for  appellants.    • 

D.  MosSy  J.  L.  Ketcham  and  J.  L.  JliicheUf  for  appellee. 


Howard  v.  Whitman,  Receiver,  &c. 

Iksubakce  Company. — Bscsivsa. — ^Where  an  insurance  company  is  insol- 
Tont,  or  in  imminent  danger  of  insolyencji  the  court  has  the  power,  under 
section  199  of  the^ode,  (2  G.  &  H.  161),  to  appoint  a  receiyer  for  such 
company. 

Sax£. — ^Pleading. — Where  the  facts  alleged  in  the  complaint  are  sufficient 
to  giye  the  court  jurisdiction  of  the  subject  matter,  and  power  to  appoint 
a  receiyer,  the  proceedings,  if  erroneous,  cannot  be  questioned  in  a  col- 
lateral suit. 

Saue. — Costs. — Assessmekt.— Where  a  receiyer  has  been  appointed  to  settle 
the  liabilities  of  a  mutual  insurance  company^  the  expenses  of  the  suit 
brought  to  procure  the  appointment  of  the  receiyer,  together  with  all 
other  incidental  expenses  in  collecting  the  assessment  ordered  by  the 
court,  and  settling  up  the  affairs  of  the  company,  are  necessarily  charge- 
able to  the  fund  raised  by  the  assessment,  there  being  no  other ;  and  if 
the  assessment  made  is  more  than  sufficient  to  pay  the  liabilities  of  the 
company,  and  the  necessary  expenses  attending  the  settlement,  it  cannot 
be  objected  to,  where  there  is  nothing  in  the  decree  of  the  court  authori- 
zing a  misapplication  of  the  fund,  because  the  surplus  would  be  refunded 
to  those  from  whom  it  was  collected. 

Amount  or  Absesshekt. — Biscbetion  of  Court. — In  case  of  a  receiyer- 
ship  to  settle  the  liabilities  of  an  insurance  company,  the  amount  neces- 
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aary  to  bo  assessed  for  such  purposo  is  a  proper  matter  for  the  court  to 
determine;  and  an  error  of  judgment  in  that  respect  will  not  Titiate  the 
assessment,  or  render  it  liable  to  be  questioned  collaterally. 

Al^PEAL  from  the  Madison  Circuit  Court.  * 

Elliott,  J. —  Whitman^  as  receiver  of  the  assets  of  the 
Sinnissippi  Insurance  Company^  appointed  by  the  MarUm 
Civil  Circuit  Court,  sued  Hoicard  on  a  premium  note  exe- 
cuted by  him  to  said  insurance  company.  A  demurrer  was 
filed  to  the  complaint,  which  the  court  overruled,  and  the 
defendant  refusing  to  answer  over,  judgment  was  rendered 
for  the  amount  assessed  on  the  note.    Howard  appeals. 

The  question  of  the  sufficiency  of  the  complaint  as  a  cause 
of  action  is  the  only  one  in  the  case.  It  appears  by  the 
complaint  that  the  defendant,  Hbwardj  on  the  20th  of 
December^  1866,  in  consideration  of  a  policy  of  insurance 
issued  to  him  by  said  insurance  company,  executed  to  the 
company  the  note  sued  on,  for  one  hundred  dollars,  payable 
in  such  portions  and  at  such  times  as  the  directors  of  the 
company  might,  agreeably  to  their  by-laws  and  the  laws  of 
the  State,  require,  to  pay  their  losses,  &*c.;  that  in  December^ 
1866,  i7o^  and  Clagghh  recovered  a  judgment  in  the  Jl/anon 
Civil  Circuit  Court  against  said  insurance  company,  on  a 
policy  of  insurance  issued  to  them  by  said  company,  for 
losses  by  fire  of  the  property  insured,  for  the  sum  of  $1,650, 
on  which  an  execution  was  subsequently  issued  to  the 
sherift  of  JIfarion  county,  and  was  by  him  afterwards  returned, 
"  no  property  found  whereon  to  levy;"  that  afterwards,  in 
Jaly^  1867,  said  Ross  ^  Cluggish  instituted  an  action  in  said 
Marion  Civil  Circuit  Court,  char^ug,  among  other  things, 
that  said  company  had  no  property  subject  to  execution,  and 
was  wholly  insolvent  and  without  the  means  or  the  ability 
to  procure  them  to  carry  on  tho  business  of  insurance ;  that 
the  officers  of  the  company  had  fraudulently  used  and 
appropriated  the  funds  of  the  company  derived  from  assess- 
ments on  premium  notes  for  the  payment  of  losses,  to  the 
payment  of  their  salaries  and  other  incidental  expenses  of 
the  company,  in  violation  of  their  charter ;  and  were  other^ 
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wise  squandering,  wasting  and  misapplying  the  assets  of  the 
company,  and  praying  that  the  corporate  rights  of  the  com- 
pany be  declared  forfeited,  &c.,  and  for  the  appointment  of 
a  receiver,  to  receive  and  collect  its  assets,  pay  its  liabilities 
for  losses,  and  wind  up  its  affairs.  And  such  proceedings 
were  had  thereon,  that  afterwards,  on  the  28d  day  of 
November y  1867,  a  decree  of  said  court  was  rendered  in  said 
cause,  declaring  a  forieiture  of  the  franchises  of  said  com- 
pany, and  the  appointment  of  Whitman j  the  plaintiff  herein, 
a  receiver  of  and  for  said  corporation,  with  directions  to 
take  possession  of  the  moneys,  books,  notes,  accounts  and 
assets  of  said  company.  The  court  further  ordered  and 
directed  an  assessment,  on  the  premium  notes  held  by  the 
company,  of  a  sum  equal  to  the  unpaid  assessments  thereto- 
fore made  by  said  company  on  said  premium  notes,  with 
twenty  per  cent,  upon  the  face  of  said  notes  in  addition 
thereto,  which  the  said  receiver  was  directed  to  collect,  and 
apply  the  proceeds  to  the  payment  of  the  liabilities  of  said 
company  for  losses  by  fire,  &c.  It  is  further  averred  that 
the  assessments  previously  made  by  said  company  amounted, 
on  the  note  of  said  defendant,  to  the  sum  of  twenty-six 
dollars,  and  the  assessment  of  twenty  per  cent,  in  addition 
thereto,  ordered  by  the  court,  amounted  to  the  further  sum 
of  twenty  dollars,  making  an  aggregate  of  forty-six  dollars. 
The  note  and  a  copy  of  the  complete  record  of  the  pi*oceed* 
ings  and  decree  of  the  court  for  the  appointment  of  a 
receiver,  &c.,  are  made  a  part  of  the  complaint. 

It  is  claimed  by  the  appellant  that  the  court  had  no 
power  to  appoint  a  receiver  under  the  facts  presented  .in 
the  case,  or  to  order  an  assessment  on  the  premium  notes 
of  the  company,  and  that  the  proceedings  are,  therefore, 
void.  We  cannot  sustain  that  view  of  the  case.  Section 
199  of  the  code,  2  G.  &  H,  151,  provides  that  "  a  receiver 
may  be  apppointed  by  the  court  in  the  following  cases : 
*  *  *  5.  When  a  corporation  has  been  dissolved,  or  is 
in  imminent  danger  of  insolvency,  or  has  forfeited  its  corpo- 
rate rights.''     Here,  the  complaint   of  Ross  ^   Cluggish 
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alleged  the  insolvency  of  the  company,  and  its  inability  to 
pay  its  liabilities,  or,  because  of  the  illegal  and  fraadnlent 
conduct  of  its  officers  in  misapplying  the  funds  of  the  com- 
pany, to  make  and  enforce  assessments  on  its  premiaxn 
notes.  It  further  alleges  that  the  officers  of  the  companj, 
for  the  purpose  of  procuring  funds  to  pay  their  own  sala- 
ries, and  other  incidental  expenses,  to  which  the  law  prohib- 
its the  premium  notes  from  being  applied,  were  compound- 
ing with  the  makers  of  said  notes,  and  surrendering  the 
same,  and  tliereby  rapidly  wasting  the  only  means  left  to 
those  having  claims  against  the  company  for  losses-;  thus 
showing  that  tlie  company,  if  not  absolutely  insolvent,  was, 
at  least,  ''in  imminent  danger  of  insolvency."  The  facts 
alleged,  we  think,  were  clearly  sufficient  to  give  the  court 
jurisdiction  of  the  subject,  and  power  to  appoint  a  receiver, 
and  the  proceedings  therein,  even  if  erroneous,  cannot  be 
questioned  in  a  collateral  suit. 

It  is  also  urged  that  the  assessment  made  by  the  court 
was  larger  than  was  necessary  to  pay  the  liabilities  of  the 
company  to  which  the  premium  notes  were  liable,  and  was 
not,  therefore,  justified  by  the  facts  of  the  case.    A  report 
of  the  receiver,  made  to  the  court,  of  the  amount  of  liabili- 
ities  of  the  company  for  losses,  and  the  condition  of  the 
premium  notes  held  by  the  company,  is  in  the  record,  from 
which  it  appears,  that  of  $180,000  of  premium  notes  found 
by  the  receiver,  at  least  forty  per  cent,  are  deemed  insol- 
vent and  worthless,  and  that  the  total  assessment  ordered 
by  the  court  would  not  produce,  from  the  solvent  notes, 
more  than  $86,600.    The  unpaid  losses  were  $30,830  97, 
all  bearing  interest  from  August^  1867.    The  expenses  of 
the  suit,  and  the  pay  and  expenses  of  the  receiver,  together 
with  all  other  incidental  expenses  in  collecting  the  assess- 
ment, and  settling  up  the  afiairs  of  the  company,  are  neces- 
sarily chargeable  to  that  fund,  there  being  no  other,    We 
think  the  assessment  was  not  unreasonable,  and  that  the 
amount  realized  therefrom  will  not,  probably,  exceed  the 
liabilities  and  expenses  to  which  it  is  applicable ;  but,  at  all 
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events^  there  is  nothing  in  the  decree  of  the  court  authori- 
zing a  misapplication  of  the  fund,  and  should  a  surplus 
exist  after  the  payment  of  the  liahilities  and  necessary 
expenses,  it  would  be  refunded  to  those  from  whom  it  was 
collected.  The  amount  necessary  to  be  assessed  was  a 
proper  matter  for  the  court  to  judge  of  and  determine,  and 
an  error  of  judgment  in  that  respect  could  not  vitiate  the 
assessment,  or  render  it  liable  to  question  in  this  suit.  We 
think  the  complaint  is  good,  and  hence  that  the  demurrer 
to  it  was  properly  overruled. 

The  judgment  is  affirmed,  with  costs. 

J.  Vf,  Sansberry  and  E.  B.  Goodykoonts,  for  appellant. 

J.  E.  McDonald  and  A.  L.  Roachty  for  appellee. 


Mason  v.  Wbston. 

Plkadiho. — £ft€h  paragraph  of  a  complaint  must  be  oomplete  in  itself.  It: 
is  not  sufficient,  in  a  second  or  subsequent  paragraph,  to  refer  to  a  fact 
or  averment  contained  in  a  preceding  one,  without  setting  out  such  fact 
or  averment. 

Pbactics. — In  proceedings  supplementary  to  ezeoution,  under  the  code,  an 
affidavit  is  necessary,  without  which  the  proceeding  should  be  dismissed. 

JusisDiCTioff. — ^The  Court  of  Common  Pleas  has  no  jurisdiction  to  try  the 
title  of  the  wife  to  real  estate  which  it  is  alleged  in  the  complaint  is 
held  in  her  name  for  the  purpose  of  assisting  the  husband  to  defhtnd  his 
creditors. 

Pbaotice. — DiscovzBT. — The  proceedings  supplementary  to  execution,  and 
the  mode  of  obtaining  a  discovery  in  all  cases  by  interrogatories  filed 
with  the  pleadings,  as  provided  in  the  code,  have  superseded  the  former 
practice  of  a  bUl  for  discovery  in  case  of  a  creditor's  bill,  and  possibly  in 
all  other  oases. 

APPEAL  from  the  BipUy  Common  Pleas. 
Fbazeb,  J. — ^The  record  before  us  is  a  legal  curiosity.    It 
purports  to  be  of  proceedings  ^^before  theHon.  William  A. 
Vol.  XXIX.— 86 
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CuUeUy  judge,  &c.,  at  a  term  begun  and  held,  &c«,  on  Mim* 
day^  the  17th  day  of  Jwne^  A.  I).  1867,"  and  yet  it  appears 

that  the  proceeding  was  commenced  on  the  9th  of  October^ 
1867,  and  ended  in  April,  1868.  Then  there  is  a  hill  of 
exceptions  signed  by  ^^John  K.  ThompsoUj  judge,"  a  gen- 
tleman not  the  regular  judge  of  that  court,  nor,  so  far  aa 
the  record  informs  us,  even  acting  as  such  in  the  trial  of  the 
cause.  Of  course,  this  bill  of  exceptions  must  be  disre- 
garded, and  hence  we  can  take  no  notice  of  anything  con* 
tained  in  it.  Its  contents  furnish  reason  for  the  conjecture 
that  some  of  the  proceedings  were  not  exactly  in  accord- 
ance with  the  law.  If  these  remarks  shall  induce  clerks  to 
use  some  greater  knowledge  and  care  than  is  too  often  done 
in  preparing  transcripts  for  this  court,  and  counsel  to  see 
before  submitting  their  causes  that  they  have  a  sufficient 
transcript  here,  something  will  be  gained  in  the  administra- 
tion of  justice,  and  the  occupants  of  this  bench  relieved  of 
occasional  vexation. 

It  is  well  said  by  the  counsel  for  the  appellant  that  this 
case  is  anomalous.  The  plaintiff  called  it  below,  upon  the 
record,  "  proceedings  supplementary  to  execution."  There 
was  a  complaint  in  two  paragraphs,  makingsthe  appellant 
and  his  wife  defendants.  The  first  paragraph  alleged  a 
judgment  in  favor  of  the  appellee  against  the  appellant  in 
the  Ripley  Common  Pleas,  .the  issue  of  an  execution,  and  a 
return  of  nulla  bona ;  that  the  appellant  had  property  and  mon- 
eys in  said  county  not  known  to  the  plaintiffs,  which  he  kept 
concealed,  and  refused  to  apply  upon  the  judgment,  and  that 
his  wife  held  in  her  own  name  in  secret  trust  for  the  appel- 
lant, to  enable  him  to  defraud  his  creditors,  a  quarter  section 
of  land,  described,  of  the  value  of  $4,000,  the  property  of 
the  appellant,  and  also  personal  property  worth  $1,000, 
which  could  not  be  described  because  unknown.  The 
second  paragraph  related  exclusively  to  the  land,  and  con- 
tained such  averments  as  would  be  proper  in  a  complaint 
to  subject  the  land  to  execution,  except  that  it  did  not 
allege,  save  by  reference  to  the  first  paragraph,  which  was 
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no  averment  at  all,  that  the  plaintiff  had  any  judgment  or 
demand  against  the  appellant.  If  either  of  these  paragraphs 
was  verified  by  aflSdavit.  The  appellant  and  his  wife  were 
brought  in  by  the  service  of  an  ordinary  summons.  There 
were  motions  to  strike  out  this  complaint,  to  set  aside  the 
process,  and  to  dismiss  the  proceeding,  which  were  severally 
overruled.  It  is  claimed  that  the  allegations  should  have 
been  verified  by  affidavit.  It  is  evident  that  an  attempt 
wa^  made  in  this  case  to  proceed  under  section  519  of  the 
code,  (2  G.  &  n.  261),  but  that  statute  requires  an  affidavit, 
without  which  the  proceeding  should  have  been  dismissed. 
But,  whatever  was  intended,  the  case  was  not  properly  one 
under  that  statute.  A  summons  was  not  the  process  which 
it  requires.  The  court  below  seems  to  have  regarded  it,  in 
spite  of  the  plaintifi;''s  nomenclature,  as  a  suit,  formerly  in 
chancery,  to  discover  the  debtor's  property,  and  subject  it 
to  execution.  We  are  not  prepared  to  say  that  this  was  incor- 
rect. It  is  a  plausible  proposition,  however,  that  the  court 
might  properly  have  taken  the  plaintiff  at  his  word,.and  act- 
ed upon  the  assumption  that  the  proceeding  was  what  he 
designated  it.  Separate  demurrers  to  each  paragraph  of 
the  complaint  were  overruled,  and  this  is  assigned  for  error. 
We  must,  upon  this  question,  reverse  the  judgment. 
Kegarded  as  a  complaint,  the  first  paragraph  alleged  noth- 
ing as  to  personal  estate,  upon  which  a  judgment  could, 
under  the  present  practice,  be  predicated.  It  alleged  ignor- 
ance of  the  essential  facts  within  the  jurisdiction  of  the 
Common  Pleas  Court  to  act  on,  and  an  answ^er  admitting 
the  truth  of  its  allegations  would  not  have  enabled  the 
court  to  grant  any  relief.  It  could  not  have  subjected  the 
personal  property  to  execution,  because  its  nature  and 
description  did  not  appear.  It  could  not  have  subjected  the 
real  estate  held  by  the  wife  to  execution,  for  the  reason  that 
it  had  noi  jurisdiction  to  render  such  a  judgment.  That 
would  be  to  pass  upon  the  question  of  the  wife's  title  to 
real  estate,  which  the  Common  Fleas  has  not  power 
to  do.    A  discovery  in  such  a  case,  under  the  code,  can 
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always  be  had  under  section  519,  and  we  do  not  perceive 
that  a  complaint  for  such  discovery  will  now  lie*  It  is  cer- 
tainly unnecessary,  the  proceeding  supplementary  to  execu- 
tion being  ample.  The  plaintifi*  may,  in  all  cases,  obtain  a 
discovery  by  interrogatories  filed  with  the  complaint,  and 
upon  the  filing  of  answers  to  them,  he  may,  on  leave,  which 
would  always  be  given,  so  amend  his  complaint  as  to  meet 
the  facts.  Or  he  may  take  the  defendant's  deposition. 
These  provisions,  we  think,  take  the  place  of  the  former  bill 
for  discovery,  and  supersede  it,  in  a  case  of  this  sort,  at 
least,  and  possibly  in  every  case.    2  G.  4  H.,  §  295,  p-  188. 

The  second  paragraph  was  bad  for  both  causes  assigned 
by  the  demurrer.  1.  The  want  of  sufficient  facts,  as 
already  stated.  2.  That  the  Common  Pleas  had  no  juris- 
diction of  the  subject  matter.  The  cause  was  dismissed  as 
to  the  wife  of  the  appellant  after  a  verdict  for  the  plaintiff, 
pending  a  motion  by  her  for  a  new  trial,  and  then  a  judg- 
ment was  rendered  subjecting  the  land  to  execution,  the 
title  to  which  was  in  her.  It  need  hardly  be  said  that  the 
judgment  was  utterly  void  as  against  her. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  sustain  the  appellant's  demur- 
rers. 

JT.  W.  Harringtojiy  31.  K.  Hosebrough,  and  S.  Jf.  JaneSj 
for  appellant. 


1 29  5<m!  Flenner  v.  Flenneb. 

1 145    389 

Husband  akd  Wits.— A  debt  due  the  wife  by  the  husband,  before  the  mar- 
riage, was  eztingnished  by  the  marriage,  at  common  law,  beeanse  her 
ehoses  in  action,  rights  and  personal  property  Tested  in  the  husband,  and 
she  ceased  to  hare  a  separate  legal  existence.  Bat  these  rules  are  abro- 
gated hj  the  s^i^tt^  of  this  State,  ^1  G.  &  H.  295,  note  2 ;  1  G.  ft  H.  879; 
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2  0.  &H.  41),  ty  yirtne  of  which  a  judgment  obtained  by  the  wife 
against  the  husband  before  the  marriage  remains  the  separate  property 
of  the  wife,  and  she  may  enforce  its  payment  by  execution,  after  the 
marriage. 
Mabkiaoi  Co^ttkact. — Statute  of  Frauds. — Where  the  wife,  before  mar- 
riage, recovered  a  Judgment  against  the  husband,  an  agreement,  that  in 
consideration  of  the  marriage,  ahe  would  release'  the  judgment,  is  Toid 
under  the  statute  of  frauds,  unless  in>  writing.  The  celebration  of  the 
marriage  is  not  such  a  part  performance  of  the  contract  as  takes  it  out  of 
the  statute. 


APPEAL  from  the  Warren  Common  Pleas, 
Eluott,  J. — This  was  a  complaint  for  an  injuuction,  filed 
by  David  Flenner  against  Abigail  Flenner.  The  complaint 
is  in  two  paragraphs.  The  facts  presented  by  the  first  par- 
agraph are  these:  The  plaintiff  and  defendant  were  hus- 
band and  wife,  and  on  the  Ist  day  of  November,  1867,  on  a 
complaint  for  divorce  ahd  alimony  filed  by  said  Abigail 
against  her  husband,  David  Flenner^  in  the  Court  of  Com- 
mon Pleas  of  the  county  of  Warren,  a  decree  of  divorce 
was  rendered,  and  also  a  decree  in  favor  of  said  Abigail  for 
alimony,  in  the  sum  of  three  hundred  and  fifty  dollars,  pay- 
able in  installments,  as  follows:  fifty  dollars  in  ninety  days 
from  the  date  of  the  decree;  one  hundred  dollars  to  be  paid 
on  the  4th  of  May,  1868 ;  one  hundred  dollars  on  the  4th 
of  November,  1868 ;  and  one  hundred  dollars  on  the  4th  of 
November,  1869,  the  two  last  installments  to  draw  interest 
from  the  date  of  the  decree ;  that  on  the  4th  of  February, 
1868,  the  parties  were  again  married,  but  separated  again 
soon  afterwards,  the  said  Abigail,  as  is  alleged,  leaving  her 
husband  without  just  cause;  that  after  the  separation,  and 
after  the  second  Installment  of  said  decree  for  alimony 
became  due  and  payable,  said  Abigail  caused  an  execution 
to  be  issued  on  the  decree,  to  enforce  the  payment  of  the 
6um  of  one  hundred  and  fifty  dollars,  the  amount  of  the 
first  and  second  installments,  by  virtue  of  which  the  sheriff 
of  said  county  levied  on  and  seized  the  property  of  said 
David,  and  was  about  to  sell  the  same  for  the  payment  of 
the  sum  of  one  hundred  and  fifty  dollars.    This  paragraph 
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prays  an  injunction,  upon  the  ground  that  by  the  second 
marriage  between  the  parties  the  decree  for  alimony 
became  and  was  released  and  discharged. 

The  second  paragraph  is  the  same  as  the  first,  with  the 
additional  averment  that  said  Abigailj  before  andat  the  time 
of  their  second  marriage,  agreed  that,  in  consideration  that 
said  David  would  again  marry  her,  she  would  release  said 
decree  for  alimony,  ou  the  record  thereof,  and  that,  confi- 
ding in  her  said  promise  and  agreement,  said  David  mar- 
ried her  accordingly,  but  that  said  Abigail  failed  to  enter 
said  release  of  record,  and  now  refuses  to  do  so.  The 
complaint  was  sworn  to,  and  an  application  made  to  the 
judge  of  said  court,  at  chambers,  for  an  interlocutory  order 
enjoining  any  further  proceedings  on  said  decree  and  exe- 
cution until  the  final  hearing  of  the  complaint.  Abigail 
appeared  before  the  judge  at  chambers,  and,  having  denied 
under  oath  the  making  of  the  agreement  alleged  in  the 
second  paragraph,  demurred  to  the  complaint.  The  demur- 
rer was  overruled,  and  a  restraining  order  granted  on  the 
first  paragraph  of  the  complaint  against  any  further  pro- 
ceedings on  said  decree  and  execution,  except  as  to  the  sum 
of  seventy-five  dollars,  being  the  amount  of  the  attorney's 
fee  in  said  cause,  and  also  the  costs  therein,  until  the  further 
order  of  said  Court  of  Common  Pleas.  To  all  of  which  said 
Abigail  excepted,  and  prayed  an  appeal  to  this  courts  which 
was  granted.  Did  the  judge  err  in  granting  the  temporary 
injunction  ? 

By  the  common  law,  the  husband,  by  virtue  of  the  mar- 
riage, was  not  only  entitled  to  all  the  personal  property  and 
ehoses  in  action  of  the  wife,  which,  when  reduced  to  posses- 
sion, became  his  absolute  property,  but  also  to  the  exclu- 
sive possession,  use  and  control  of  her  real  estate  during 
their  joint  lives.  Indeed,  the  legal  existence  of  the  wife 
was  deemed  merged  in  that  of  the  husband,  and  they 
became  a  unit,  in  contemplation  of  law,  and  hence  all  debts 
due  to  the  wife  from  the  husband  before  marriage  became 
extinguished  by  the  marriage.    But  this  rigid  rule  of  the 
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common  law,  yielding  to  a  more  enlightened  and  humane 
civilization,  has  been  greatly  relaxed,  both  in  England  and 
in  this  countr}%  an(\  especially  in  this  State,  by  legislative 
enactment.  It  is  provided  by  section  5  of  the  act  touching 
the  marriage  relation  and  liabilities  incident  thereto,  (1  G.  & 
H.  374),  that  "  no  lands  of  any  married  woman  shall  be 
liable  for  the  debts  of  her  husband ;  but  such  lands,  and  the 
profits  therefrom,  shall  be  her  separate  property  as  fully  as 
if  she  was  unmarried ;  provided^  that  such  wife  shall  have  no 
power  to  incumber  or  convey  such  lands,  except  by  deed, 
in  which  her  husband  shall  join."  "  Sec.  6.  The  separate 
deed  of  the  husband  shall  convey  no  interest  in  the  wife's 
land."  And  by  an  act  passed  in  1853,  it  is  declared  that 
"  the  personal  property  of  the  wife,  held  by  her  at  the  time 
of  the  marriage,  or  acquired  during  coverture  by  descent, 
devise  or  gift,  shall  remain  her  own  property  to  the  same 
extent,  and  under  the  same  rules  as  her  real  estate  so 
remains,  and  on  the  death  of  the  husband  before  the  wife, 
such  personal  property  shall  go  to  the  wife,  and  on  the 
death  of  the  wife  before  the  husband,  shall  be  distributed  in 
the  same  manner  as  her  real  estate  descends,  and  is  appor- 
tioned under  the  same  circumstances."    (1  G.  k  H.  295.) 

The  8th  section  of  the  code  provides  that  "  where  a  mar- 
ried woman  is  a  party  "  to  an  action,  <^her  husband  must  be 
joined  with  her,  except,  1.  When  the  action  concerns  her 
separate  property  she  may  sue  alone.  2.  When  the  action 
is  between  herself  and  her  husband,  she  may  sue  or  be  sued 
alone ;  but  in  no  case  shall  she  be  required  to  sue  or  defend 
by  guardian  or  next  friend,  except  she  be  under  the  age  of 
twenty-one  years." 

By  these  enactments,  the  legal  existence  of  the  wife, 
separate  from  that  of  her  husband,  is  recognized.  Her 
property,  both  real  and  personal,  is  declared  to  be  her 
separate  property,  free  from  the  control  of  the  husband, 
except  only  that  she  cannot  incumber  or  dispose  of  her 
real  estate  unless  her  husband  joins  in  the  conveyance ; 
and  it  has  been  held  that  the  same  rule  applies  toher  perr 
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sonal  property.  Scati  v.  Scoitj  13  Ind.  225.  So  the  wife 
may  sue  alone,  where  the  cause  of  action  relates  to  her 
separate  property,  and  this  right  extends  to  a  suit  by  the 
wife  against  her  husband.  Williams  et  al.  v.  Miller^  9  Ind. 
100 ;  Scott  V.  Scotty  supra.  A  debt  due  to  the  wife  by  the 
husband,  before  the  marriage,  was  extinguished  by  the 
marriage  at  common  law,  because  her  choses  in  action, 
rights  and  personal  property  vested  in  the  husband,  and 
she  ceased  to  have  a  separate  legal  existence.  These  rales 
are  abrogated  by  the  statute,  and  the  judgment  in  contro- 
versy remained  the  separate  property  of  the  wife,  and  she 
may  enforce  its  payment  by  execution.  The  principle 
involved  in  this  case  was  ruled  in  Power  v.  Lester^  23  N.  T. 
527.  There,  the  husband,  before  marriage,  executed  a  mort- 
gage, and  subsequently  married  the  mortgagee,  and  in  a 
suit  to  foreclose  the  mortgage,  subsequent  to  the  marriage, 
it  was  held  that  the  right  of  action  upon  the  mortgage  was 
not  extinguished  by  the  marriage.  It  was  hold  in  Scott  v. 
Scottj  stipra.^  that  the  wife  could  not  sell  or  incumber  her 
peraonal  property  without  the  assent  of  the  husband,  and  it 
is  therefore  insisted  that,  though  the  judgment  against  the 
husband  may  remain  the  separate  property  of  the  wife,  she 
cannot  enforce  its  payment ;  that  she  may  collect  and  use 
the  interest  on  it,  but  the  principal  must  remain  in  judg- 
ment. This  conclusion  by  no  means  follows  from  the  prem- 
ises, nor  is  it  at  all  consistent  with  the  right  of  the  wife  to 
sue  her  husband.  It  would  be  a  barren  right,  indeed,  i^ 
after  the  recovery  of  a  judgment,  the  wife  had  no  power  to 
compel  its  payment.  It  is  too  clear  to  admit  of  argument, 
that  the  right  of  the  wife  to  hold  separate  property,  with 
the  power  to  sue  alone,  when  the  action  concerns  such 
property,  carries  with  it  the  right  to  reduce  the  property 
to  possession  or  compel  the  payment  of  the  judgment  when 
recovered.  We  need  not  now  discuss  the  question  as  to  the 
right  of  the  wife,  when  she  comes  into  the  possession  of  the 
money,  to  use  it  without  the  assent  of  the  husband,  in  sup- 
plying her  wants  and  necessities. 
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As  to  the  second  paragraph  of  the  complaint,  it  would, 
perhaps,  be  sufficient  to  say  that  the  record  shows  the 
injunction  was  not  based  upon  it ;  but  as  it  is  claimed  by 
the  appellee's  counsel  that  it  shows  a  valid  ground  for  the 
order,  and  if  so,  that  the  case  should  not  be  reversed,  it  may 
be  proper  that  we  pass  upon  it.  We  have  seen  that  this 
paragraph  only  differs  from  the  first  by  the  additional 
averment  that  the  appellant,  in  consideration  of  the  second 
marriage,  promised  to  release  the  judgment.  The  para- 
graph is  not  aided  by  this  averment.  It  is  conceded  that 
the  alleged  agreement  rests  in  parol ;  indeed,  such  is  the 
legal  inference  from  the  averment,  as  it  is  not  claimed  to  be 
in  writing,  and  no  copy  of  such  a  written  agreement  is  filed 
with  the  complaint.  Harper  v.  Miller,  27  Ind.  277.  It  is  a 
promise  made  in  consideration  of  marriage,  and,  not  being 
in  writing  and  signed  by  the  appellant,  is  void  under  the 
third  subdivision  of  section  1  of  the  statute  of  frauds.  1  G. 
k  H.,  p.  849.  "  And  the  celebration  of  the  marriage  is  not 
such  a  part  performance  of  the  contract  as  takes  it  out  of 
the  statute,"  as  claimed  by  the  appellee.  1  Parson  on  Con. 
554,  and  cases  cited  in  note  (u).  The  complaint  shows  no 
valid  ground  for  the  interlocutory  order  of  injunction,  and 
the  court  therefore  erred  in  granting  it. 

The  order  is  reversed  and  set  aside,  with  costs,  and  the 
cause  remanded  for  further  proceedings,  in  accordance  with 
this  opinion. 

J.  McCabCj  for  appellant. 

B.  F.  Gregory  and  J".  Harper ,  for  appellee. 
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I  29  bTi)  Crane  v.  Buchanan  and  Another. 

'144    162 

Plzadiito. — CoFT  or  Wbitikg. — A  complaint  by  the  Tondors  of  land 
against  the  Tendee,  alleging  that  the  deed  was  in  fact  a  mortgage^  and 
that  the  vendee  had  resold  for  a  sum  in  excess  of  the  debt  seenred,  and 
asking  to  recover  such  excess,  is  not  founded  upon  the  deed,  and  no  copy 
need  be  set  out. 

Died. — Moktoaqb. — A  parol  agreement  that  a  deed,  absolute  in  its  Ibrilif 
shall  stand  only  as  a  security  for  a  debt,  and  that  in  case  of  a  sale  by  {he 
grantee,  the  excess  over  the  amount  of  the  debt  shall  be  paid  to  the 
grantor,  is  not  Toid  as  an  attempt  to  create  a  trust  by  parol. 

Same. — Etidknck. — ^Parol  eyidence  is  admissible  to  show  that  a  deed,  pur- 
porting to  pass  an  absolute  title,  was  intended  only  as  a  mortgage  to  secure 
a  debt 

Same. — Salb  bt  Grantkb. — A  resale  by  the  grantee  to  an  innocent  pur- 
chaser would  pass  a  good  title,  but  the  grantor  would  be  entitled  to 
recover  the  excess  above  the  debt  intended  to  be  secured  by  the  deed. 

Husband  and  Wife. — Witness. — Where  husband  and  wife  are  joined  in  an 
action,  each  is  a  competent  witness  in  his  or  her  own  behalf,  but  the  evi* 
dence  of  one  cannot  be  considered  in  determining  the  issues  as  to  the 
other. 

APPEAL  from  the  Bartholomew  Circuit  Court. 

Elliott,  J. — ^In  this  case,  WUliam  Buchanan  and  2!arUdaj 
his  wife,  sued  Crane,  the  appellant,  to  recover  a  sum  of 
money  alleged  to  be  due  them  arising  from  the  sale  of  cer- 
tain real  estate.  -  A  demurrer  to  the  complaint  having  been 
overruled,  issues  were  formed  and  tried  by  a  jury,  resulting 
in  a  verdict  for  the  plaintiffs  for  $8,440.  A  motion  for  a 
new  trial  was,  made  and  overruled,  and  judgment  on  the 
verdict. 

The  first  question  presented  by  the  appellant  arises  npou 
the  ruling  of  the  court  in  overruling  the  demurrer  to 
the  complaint.  The  allegations  of  the  complaint  are,  iii 
substance,  as  follows :  In  March,  1860,  the  plaintiff,  WiUiam 
Buchanan,  being  indebted  to  Crane,  in  the  sum  of  f  6,000,  for 
money  paid  by  the  latter  for  him,  and  Crane  being  desirous 
of  being  secured  therein,  it  was  agreed  by  and  between 
them  that  the  plaintiffs  should  convey  to  Crane  certain  real 
estate,  which  is  described,  by  a  deed  of  conveyance,  abso> 
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lute  on  its  face,  but,  in  fact,  only  intended  as  a  security  for  said 
debt,  and  that  Crane  should  hold  the  same  merely  as  such 
security,  and  that  upon  the  payment  of  such  sum  and  ten 
per  cent,  interest  thereon.  Crane  should  reconvey  such  lands 
to  the  plaintifls.  Or,  if  either  party  should  sell  the  lands, 
the  defendant  should  retain  the  sum  of  $6,000,  with  interest 
thereon  to  the  date  of  such  sale,  and  should  pay  to  the 
plaintiffs  the  excess  of  the  purchase  money  over  said  sum, 
and  the  interest  thereon ;  that  said  Zorilda  was  the  owner 
in  fee  of  one-sixth  of  all  the  lands  except  one  eighty-acre 
tract  iihereof,  and  that  the  whole  of  said  lands  were  of  the 
value  of  $10,000 ;  that  relying  on  said  agreement,  and  the 
promises  of  the  defendant,  the  plaintiffs  did  then  and  there 
execute  to  the  defendant  a  deed  of  conveyance  for  the  lands, 
as  a  security  for  said  sum  of  $6,000,  and  interest  thereon, 
and  that  the  defendant  so  received,  held  and  treated  the 
same ;  that  the  plaintiffs,  ever  after  the  date  of  said  deed, 
continued  in  the  possession  of  the  lands,  and  paid  the 
defendant,  from  year  to  year,  the  interest  in  advance  on  said 
sum  of  $6,000,  until  the  sale  of  the  lands ;  that  in  1864, 
"  the  parties  sold  and  conveyed  said  lands  to  Carr  and  oth- 
ers for  the  sum  of  $9,000,  cash  in  hand,"  the  whole  of 
which  was  received  by  the  defendant,  who  fraudulently 
refuses  to  pay  the  plaintiffs  the  excess  thereof  over  said  sum 
of  $6,000,  though  often  requested  so  to  do,  "  wherefore  the 
plaintiffs  pray  judgment  for  $5,000,  and  all  proper  relief. 

The  first  objection  urged  to  the  complaint  is  that  a  copy 
of  the  deed  from  the  plaintiffs  to  the  defendant  should  have 
been  filed  with  the  complaint.  The  suit  is,  in  effect,  for 
money  had  and  received  to  the  plaintiffs'  use,  and  is  not 
founded  on  the  deed,  within  the  meaning  of  section  78 
of  the  code,  and  hence  it  was  not  necessary  to  file  a  copy  of 
the  deed  with  the  complaint.  It  is  further  contended  by 
thb  appellant  that  the  facts  stated  in  the  complaint  show 
that  the  land  was  conveyed  to  the  appellant  in  trust,  for  the 
use  and  benefit  of  the  grantors,  os  to  the  residue  it  might 
sell  for,  after  paying  the  appellant  $6,000,  and  that  the  deed. 
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being  absolute  on  its  face,  and  there  being  no  written  decla- 
ration of  the  trusty  it  is  void  under  the  statute.  In  this 
connection,  it  is  further  insisted  that,  whether  the  deed  is 
claimed  as  a  conveyance  in  trust,  or  as  a  mortgage,  there 
being  no  written  declaration  of  the  trust  or  defeasance,  the 
deed  must  be  taken  to  convey,  as  it  imports,  an  absolute 
fee,  and  that  parol  evidence  was  inadmissible  to  change 
its  legal  eficct,  Sy  showing  it  to  be  intended  either  as  a 
mortgage  or  a  conveyance  in  trust. 

The  case  presented  by  the  complaint  does  not  show  that 
the  deed  was  intended  to  create  a  trust,  within  the  mean- 
ing of  the  statute,  but  that  it  was  intended  as  a  mortgage  to 
secure  to  the  appellant  the  sum  of  $6,000. 

That  parol  evidence  is  admissible  to  show  that  a  deed, 
absolute  on  its  face,  was  intended  to  be  a  mortgage  only, 
and  was  executed  as  a  security  for  the  payment  of  money, 
or  the  performance  of  some  act,  is  too  well  settled  by 
repeated  decisions  of  this  court  to  be  regarded  as  an  open 
question  in  this  State.  See  Abom  v.  Burnett^  2  Blackf.  101 ; 
Conwdl  V.  Evilly  4  id.,  67;  Blair  v.  Bass^  id.y  589;  Hay- 
xcorth  V.  WorthingtoUj  6  irf.,  361 ;  St.  John  v.  Freeman,  1  Ind. 
84 ;   Wheeler  v.  Buston,  19  id.,  834 ;  Smith  v.  Parks,  22  id.,  59. 

But  it  is  claimed  that,  though  the  deed  was  only  intended 
as  a  mortgage,  yet,  as  the  plaintifis  permitted  the  land  to  be 
sold  and  conveyed  by  the  appellant  to  a  third  party,  with- 
out notice,  their  remedy  is  gone,  so  far  as  treating  their 
deed  to  Crane  as  a  mortgage  is  concerned ;  that  by  waiting  till 
after  Crane  sold  and  conveyed  the  land  they  waived  their  right 
so  to  tr^at  it.  We  do  not  so  understand  the  law.  The 
rule  is,  ^^  once  a  mortgage,  always  a  mortgage."  It  is  true, 
that  as  the  deed  was  absolute  on  its  face,  if  Crane  sold  and 
conveyed  the  land  to  an  innocent  purchaser,  his  title  would 
be  good.  The  plaintiffs  so  treat  it  in  their  complaint; 
indeed,  they  allege  that  the  parties,  that  is,  both  the  plain- 
tifis  and  defendant,  sold  the  land  to  Carr  and  others  for 
$9,000 ;  but  if  it  was  sold  and  conveyed  by  Crane  alone, 
stall,  as  between  him  and  the  plainti£&,  the  sale  did  not 
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change  the  character  of  their  deed  to  him,  and  they  were 
entitled  to  the  surplus  money  realized  from  each  sale,  after 
paying  the  debt  due  to  him,  to  secure  which  the  deed  was 
executed.  The  demurrer  to  the  complaint  was  correctly 
overruled. 

On  the  trial  of  the  cause,  the  court  permitted  each  of  the 
plaintiffs  to  testify,  not  for  or  against  each  other,  but  for 
themselves.  This  ruling  is  also  complained  of.  Their 
interests  were  not  joint,  but  several,  the  wife  being  the 
owner,  in  her  own  right,  of  one-sixth  of  all  the  land,  ex- 
cept one  eighty-acre  tract,  and  the  husband  of  the  residue. 
Their  rights,  however,  grew  out  of  the  same  transaction 
and  the  same  cause  of  action,  and  they  were  properly  joined 
as  plaintiffs.  The  statute  excludes  the  husband  and  wife 
from  being  witnesses  "  for  or  against  each  other,"  but  not 
for  themselves  respectively,  and  when  they  are  united  in 
the  same  action,  the  evidence  of  one  cannot  be  consid- 
ered in  determining  the  issues  as  to  the  other.  Albaugh  v. 
JameSj  ante  p.  398. 

One  other  question  remains  to  be  considered.  It  is  urged 
by  the  appellant  that  the  court  should  have  granted  a  new 
trial,  for  the  reason  that  the  verdict  of  the  jury  is  not  sus- 
tained  by  the  evidence.  We  have  carefully  examined  the 
evidence,  and  find  it  conflicting  on  some  of  the  points 
involved  in  the  case,  but  we  cannot  say  that  it  does  not  jus- 
tify the  finding.  It  was  the  peculiar  province  of  the  jury 
to  judge  of  the  credibility  of  the  witnesses,  and  if  credit  be 
given  to  the  witnesses  testifying  in  favor  of  the  plaintifis 
below,  on  the  points  on  which  there  is  a  conflict,  the 
verdict,  we  think,  is  clearly  sustained  by  the  evidence.  We 
find  nothing  in  the  record  to  justify  a  reversal  of  the  judg- 
ment, and  therefore  it  must  be  affirmed. 

The  judgment  is  affirmed,  with  costs. 

C.  E.  Walker^  JR.  JKK,  and  G.  W.  Richardsortj  for  appel- 
lant. 

F.  T.  Hordj  IF.  Herod  and  W.  W.  Herod^  for  appellees. 
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Hedge  and  Another  v.  8ims  and  Others. 

ScBYST. — MoxuuESTTS. — MonuDnents  fixed  at  the  time,  if  mentioned  in  the 
j^  MB    .  deed  or  other  writing,  will  control  diBtances. 

|I96_  ^  Evidence — Ambiguity. — Where  there  is  an  ambiguity  in  tho  description  of 

land  in  the  report  of  commissioners  in  partition,  arising  from  the  omis- 
sion to  describe  the  monuments  fixed  at  one  corner,  and  from  giving  the 
wrong  distance,  and  there  are  other  monuments  and  courses  mentioned, 
inconsistent  with  the  distance  named,  parol  eyidence  is  admissible  to 
explain  the  ambiguity. 

Pbactice. — Error.— A  case  fairly  tried,  and  the  finding  fully  sustained  bj 
the  evidence,  will  not  be  reversed  for  any  defect  in  the  pleadings  or  pro- 
ceedings that  does  not  affect  the  rights  of  the  party  complaining. 

APPEAL  from  the  JBarthohmew  Circuit  Court. 

Gregort,  C.  J. — Suit  by  the  appellanta  against  the  appel- 
lees in  the  court  -below  for  the  recovery  of  real  property. 
Trial  by  the  court,  and  a  finding  for  the  defendants.  A  mo- 
tion for  a  new  trial  was  overruled. 

The  real  question  in  the  case  arises  on  the  evidence. 
Tho  dispute  is  about  a  boundary  line,  fixed  by  commission- 
ers, in  making  partition  under  an  order  of  the  probate  court 
of  BaHholomew  county  in  1850.  The  land  of  which  parti- 
tion was  made  was  divided  into  three  equal  parts  in  value. 
The  first  part  was  assigned  to  Irwin^  Jones  and  MountSy  by 
metes  and  bounds.  Tho  second  part  was  assigned  to  Lewis 
Sims  and  Mary  Finleyy  and  is  described  in  the  commission- 
ers' report,  as  follows :  ^^  Beginning  at  the  northeast  comer 
of  the  lands  last  above  described,  set  off  and  assigned  to 
Joseph  L  Inciiij  Western  W.  Jones  and  Thomas  Mounts; 
thence  north  along  the  line  above  described,  dividing 
between  sections  24  and  19,  thirty-eight  poles ;  thence  west 
on  a  line  ruuning  parallel  to  the  north  line  of  the  lands 
above  set  oft'  to  Joseph  L  Irwiny  Western  TF.  Jones  and 
Thomas  Mounts^  to  a  stake  on  the  west  line  of  southeast 
quarter  section  24  aforesaid ;  thence  south  thirty-eight  rods 
to  a  stone ;  thence  east  along  the  north  line  of  the  land  set 
gS  to  Joseph  L  Irwviy  W.  W.  Jones  and  Thomas  Mounts,  to  the 
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place  of  beginning."  The  third  part  was  assigned  to  Joseph 
6r.  Marshally  and  is  described  in  the  commissioners'  report, 
in  its  boundary,  as  beginning  at  the  northeast  comer  of  the 
lands  assigned  to  Siims  and  Finley^  and  making  the  north 
line  of  Sima  and  Finley^a  part .  the  south  line  of  that  of 
MarshalL 

The  parol  evidence  introduced  by  the  defendants,  over 
the  objection  of  the  plaintifis,  proved  that  the  commission- 
ers fixed  a  stake  and  marked  witness  trees  at  the  northeast 
and  the  northwest  corners  of  the  part  assigned  to  Sims  and 
Finley;  that  the  line  thus  established  had  been  recognized 
as  the  true  line  for  more  than  sixteen  years  immediately 
preceding  the  bringing  of  this  action;  that  fences  had 
been  built,  and  additions  to  the  town  of  Columbus  made, 
plotted  and  lots  sold  with  reference  thereto.  This  line, 
however,  is  twenty-seven  and  a  half  feet  north  of  the  ter- 
mination of  the  thirty-eight  rods  from  the  northeast  corner 
of  the  lauds  assigned  to  Irwin^  Jones  and  Mounts.  If  the 
monument  established  by  the  commissioners  at  the  north- 
east comer  of  the  land  assigned  to  Sima  and  Finley  had 
been  described  in  the  commissioners'  report,  there  would  be 
no  difficulty  in  determining  this  case.  It  is  clear  that  mon- 
uments established  at  the  time  of  fixing  the  boundary  of 
land,  when  they  are  described  in  the  deed  or  other  writing, 
will  control  distances.  In  this  case,  the  stake  at  the  north- 
west corner  is  mentioned,  and  the  line  running  thereto  is  to 
be  parallel  with  the  north  line  of  the  laud  assigned  to  Luoin^ 
Jones  and  Mounts.  This  cannot  be,  if  the  northeast  corner 
of  the  land  assigned  to  Sima  and  Finley  is  established  thirty- 
eight  rods  north  of  the  northeast  corner  of  the  land  assigned 
to  Irwin,  Jones  and  Mounts.  There  is,  then,  an  ambiguity 
to  be  explained  by  parol  evidence.  The  court  below  com- 
mitted no  error  in  admitting  the  evidence.  The  finding  of 
the  court  was  clearly  right.  The  fact  that  the  commission- 
ers fixed  the  stakes  and  marked  witness  treea  at  the  north- 
east and  northwest  corners  of  the  land  assigned  to  Si)ns  and 
Finley,  was  proven  by  one  of  the  commissioners,  and  not 
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contradicted  by  any  of  the  witnesses.  The  commiBBioner 
explains  the  discrepancy  between  the  monuments  and  the 
distance  mentioned  in  the  report.  The  commissioners  first 
measured  through  on  what  was  supposed  to  be  the  actual 
quantity  of  the  land  to  be  -divided.  They  found  a  surplus 
over  this  supposed  quantity,  and  they  went  back  and 
divided  the  land  with  reference  to  this  surplus,  and  fixed 
the  monuments  according  to  the  line  finstlly  deterknined,  but 
gave  in  their  report  the  measurement  first  made.  Griffin  v. 
Bixbyy  12  "N.  H.  454,  goes  farther  than  is  necessary  for  us 
to  go  in  the  case  at  bar.  In  that  case,  Pariusb,  C.  J.,  in 
speaking  for  the  court,  said:  "K  the  committee  had  not 
run  out  and  marked  a  line  when  they  set  ofi'  the  dower  of 
Mrs.  NahoTy  the  course  mentioned  in  the  return  must  have 
determined  the  boundary  between  the  parties,  and  parol  evi- 
dence could  not  have  been  admitted  to  show  that  there  was 
previously  a. marked  line  there,  varying  from  the  course, 
and  that  the  committee  intended  to  adopt  that  line.  AUen 
y.  Kingsbury,  16  Pick.  285.  But  in  this  case,  the  com- 
mittee marked  a  line,  and  in  this  respect  the  present  case 
difiers  from  that  just  cited,  where  the  monuments  were  not 
erected  at  the  time  the  dower  was  set  ofi^,  but  at  some  ante- 
cedent period,  and  for  some  purpose  not  known  or  explained. 
As  the  monuments  in  this  case  were  marked  at  the  time  by 
the  committee,  and  intended  to  designate  the  land  set  off, 
we  are  of  the  opinion  that  this  constituted  an  actual  loca- 
tion, and  that  they  must  control  the  course  mentioned  in 
the  return.  Broton  v.  Gay,  8  Greenl.  126;  Ripley  v. 
Berry,  6  id.,  24 ;  Esmond  v.  Tarbox,  7  id.,  61 ;  Tkomas  v. 
Fatten,  18  Me.  329 ;  Prescott  v.  Hawkins,  ante.,  pp.  20,  26 ; 
and  see  1  U.  S.  Digest  474.  The  evidence  ofiered  tends  to 
show  that  the  parties  understood  that  the  line  was  marked 
and  established  by  monuments,  and  acted  with  reference  to 
that  fact,  which  strengthens  the  case,  and  shovra  the  pro- 
priety of  the.  rule.  Jackson  v.  Ogden,  7  Johns.  241 ;  Clark 
v.  Munyan,  22  Pick    410."    But  whether  this  is  sound 
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law  or  not,  it  is  clear  that  the  principle  recognized  is  good 
law  when  applied  to  such  a  case  as  the  one  under  considera- 
tion. 

We  have  not  examined  the  question  made  on  demurrer, 
as  the  case  was  fairly  tried,  and  a  just  conclusion  arrived 
at.  Under  such  circumstances,  it  is  the  duty  of  this  court 
to  disregard  any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  did  not  affect  the  substantial  rights  of  the 
party  complaining.    2  G.  &  H.,  §  101,  p.  122. 

The  judgment  is  affirmed,  with  costs. 

It.  HiU  and  G.  W.  Richardson^  for  appellants. 

W.  Herod,  W.  W.  Herod,  8.  Stansifer  and  F.  mnier,  for 
appellees. 
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Vexdob  and  Puxchasxb. — DsrECTiYX  Title. — Plxasiso. — Snii  by  A  29  9r7 
against  B  upoa  a  promissory  note,  and  a  mortgage  securing  the  same.  jI^mm 
Answori  that  the  note  was  given  for  a  part  of  the  price  of  the  land  |ie2  889 
described  in  the  mortgage,  purchased  by  B  of  C;  that  the  note  and  mort- 
gage were  given  to  G,  and  that  B  did  not  know  that  A's  name  was 
inserted  therein  as  payee  and  mortgagee ;  that  C  had  at  the  time  only  a 
tax  title  to  the  land,  and  agreed  in  writing,  in  addition  to  the  deed  exe- 
cnted  by  him,  to  procure  and  deliver  a  quit  claim  deed  from  D,  the 
real  owner,  who  had  agreed  to  convey  to  A ;  that  A  had  failed  to  procure 
the  promised  deed  from  D,  and  that  the  title  so  to  be  conveyed  was  of 
greater  value  than  the  note  sued  on,  &c. 

ffeldj  that  the  defendant  was  estopped  to  deny  that  the  notes  were  made  to  A. 

ffeld^  also,  that  in  the  absence  of  any  device  to  put  him  off  his  guard,  a 
party  who,  having  the  capacity  to  read  an  instrument,  signs  it  without 
reading,  places  himself  beyond  legal  relief. 

Eeld,  also,  that  the  answer  was  bad  because  it  professed  to  answer  the  whole 
complaint,  while  tho  facts,  if  a  bar  to  a  personal  Judgment  upon  the  note, 
constituted  no  defense  to  a  foreclosure  of  the  mortgage. 

Vol..  XXIX.— 87 
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Meldf  ftlso,  that  as  the  answer  did  not  deny  that  ponesaion  followtd  ikm 
deed  of  C,  it  must  be  eo  constnied  against  the  pleader^  and  as  the  writing 
which  accompanied  the  deed  operated  as  an  assignment  of  an  equitable 
right  to  enforce  a  conyeyance  f^om  D,  B  was  seonre  in  his  possession. 

Meld,  also,  that  as  there  was  no  sTorment  that  A  had  any  sotiee  of  the  facts 
pleaded,  the  answer  was  no  bar  to  the  suit. 

APPEAL  from  the  Nobk  Common  Pleas. 

Greoort,  C  J. — Place  Bued  JRodgers  in  the  court  below 
on  two  notes  and  a  mortgage.  The  notes  are  dated  June 
11, 1864,  and  are  for  |200  each,  payable  to  the  plaintiff,  and 
dae  in  ten  and  twenty-two  months,  respectively.  The 
mortgage  is  to  the  plaintiff,  to  secure  these  notes.  The 
defendant  answered  in  three  paragraphs.  1.  The  general 
denial.  2.  That  he  bought  of  Edward  H.  Learning j  through 
James  McConneU^  as  agent  of  Learning^  the  land  described 
in  the  mortgage,  for  (800.  That  by  direction  of  McConnell^ 
as  agent  of  Leamingy  he  paid  $400  of  the  price  of  the  land 
to  one  W.  Knopenberger;  that  he  executed  the  notes  and 
mortgage  to  Learning  for  the  balance  of  the  purchase  money ; 
that  at  the  time  the  notes  and  mortgage  were  signed  and 
delivered  to  Leamingj  he  did  not  know  that  the  plaintiff's 
name  was  in  either  of  the  notes  or  in  the  mortgage,  but  he 
supposed  and  believed  that  the  name  of  Learning  was  in 
each  of  them,  as  payee  and  mortgagee ;  that  Learning  had 
at  the  time  no  title  to  the  land,  except  what  was  derived 
through  a  sale  for  taxes,  and  that  Learning  agreed  with 
defendant  to  convey  it  to  him  by  deed,  and  also  agreed  that 
a  quit  claim  deed  should  be  mad^  therefor  by  one  Nelson,  the 
owner  thereof,  to  the  defendant,  and  that  Learning  executed 
to  defendant  a  writing  to  that  effect,  which  is  as  follows : 
^'  It  is  hereby  agi*eed  by  and  between  E.  H.  Learning  and 
Jonathan  P.  BodgerSy  that  a  certain  quit  claim  deed  that  is 
coming  from  Isaac  Q.  Nelson  to  me,  said  Leamingy  for  the 
northwest  quarter  of  the  southwest  quarter  of  section  thirty- 
two,  town  85  north,  range  eight  east "  (the  land  described 
in  the  mortgage),  ^^  shall  be  made  to  the  said  Jonathan 
P.  Badgers.   Witness  my  hand,  this  11th  day  of  Jwiuey  1864;.'' 
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(Sig'd)  ^E.  S.  Learning  J  hj  James  McConneUy  agent;"  that 
Learning  delivered  to  defendant  a  deed  for  the  land ;  that 
the  only  consideration  for  the  $400  paid^and  the  notes 
and  mortgage,  was  ssdd  deed  and  written  contract ;  that  no 
deed  has  been  made  to  him  from  Nelson^  although  a  reason- 
able time  therefor  has  elapsed ;  that  the  title  to  be  conveyed 
to  him  by  the  quit  claim  deed  from  Nelson  is  of  greater 
valne  than  the  amount  of  the  notes  and  mortgage.  Where- 
fore  defendant  saith  that  the  consideration  of  the  notes 
and  mortgage  has  wholly  fiailed.  8.  That  the  consid- 
eration of  the  notes  and  mortgage  has  wholly  failed ;  that 
defendant  paid  to  M  S.  Learning  $400,  and  executed  to 
him  the  notes  and  mortgage,  as  and  for  the  price  of  forty 
acres  of  land;  that  'Learning  executed  to  defendant  a  deed 
for  the  land,  and  by  his  agreement  in  writing,  set  forth 
above,  agreed  that  Isaac  G.  Nelson^  the  owner  of  the  land, 
should,  within  a  reasonable  time,  execute  a  quit  claim  deed 
therefor  to  defendant ;  that  the  deed  so  delivered  to  him, 
and  the  written  contract,- were  the  sole  consideration  for  the 
$400,  and  the  notes  and  mortgage;  that  defendant  executed 
the  notes  and  mortgage  to  Learning^  and  not  to  the  plaintifi^ 
and  that  no  deed  has  been  delivered  to  defendant  from  Ndson ; 
that  the  deed  to  be  delivered  from  Ndson  was  and  is  of 
greater  value  than  the  amount  of  the  notes  and  mortgage. 
The  court  below  sustained  separate  demurrers  to  the  sec- 
ond and  third  paragraphs  of  the  answer,  and  this  is  assigned 
for  error  in  this  court  The  mortgage,  as  well  as  the  notes, 
were  made  to  the  appellee.  The  appellant  is  estopped 
thereby  from  saying  that  they  were  made  to  Learning  and 
not  to  Place.  ,  In  jFV^ncA  et  al.  v*  Blanehard^  16  Ind.  148,  the 
court  held,  in  a  suit  for  the  foreclosure  of  a  mortgage,  that 
the  defendant  was  estopped  from  setting  up  that  the  notes 
and  mortgage,  though  executed  to  the  plaintiff  alone,  were 
given  for  goods  purchased  of  a  mercantile  firm,  of  which 
plaintiff  was  a  member;  that  the  other  copartners  had 
never  assigned  their  interest  in  the  debt  to  plaintiff,  and 
that  the  real^  beneficial  interest  tiverein  was-  in  the  firm. 
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The  allegation  in  the  second  paragraph,  that  the  appellant 
did  not  know  that  the  plaintiff's  name  was  in  either  of  the 
notes,  or  in  the  mortgage,  hat  that  he  supposed  and 
believed  that  the  name  of  Learning  was  in  each  of  them,  as 
payee  and  mortgagee,  is  not  sufBlcient  to  take  the  case  oat 
of  the  rule.  There  is  no  allegation  of  fraud  or  mistake. 
Justice  Blackstone,  in  speaking  of  the  reading  of  a  deed, 
which  is  alike  applicable  to  all  written  instniments,  states 
the  rule  thus :  "  This  is  necessary,  wherever  any  of  the  par- 
ties desire  it ;  and  if  it  be  not  done  on  his  request,  the  deed 
is  void  as  to  him.  If  he  can,  he  should  read  it  himself;  if 
he  be  blind  or  illiterate,  another  must  read  it  to  him.  If  it 
be  read  falsely,  it  will  be  void ;  at  least  for  so  much  as  is 
mis-recited."  2  Black.  Com.  804.  In  the  absence  of  any 
device  to  put  the  party  off  his  guard,  an  omission  to  read 
the  instrument  by  one  having  the  capacity  to  do  so,  will 
place  him  beyond  the  protection  of  the  law ;  and  the  max- 
im, *^  vigUantibuSy  non  dormientibus^  jura  subveniunt"  will 
apply  to  him  with  all  its  force.  Justice  Suluvak,  in  Seerigkt 
V.  Fletcher,  6  Blackf.  880,  says :  ^^  It  does  not  appear  that 
the  defendant  was  deceived  by  the  representations  made  to 
him,  or  if  he  was,  it  is  manifest  that  it  was  the  consequence 
of  his  own  folly.  If  the  defendant  were  an  illiterate  man, 
and  the  bond  had  been  misread  to  him,  he  not  being  able 
to  detect  the  imposition,  the  case  would  have  been  different. 
But  it  appears  that  he  signed  the  bond  without  reading  it 
himself,  or  hearing  it  read,  and,  with  all  the  means  of  know- 
ing the  truth  in  his  power,  reposed  a  blind  confidence  in 
representations  not  calculated  to  deceive  a  man  of  ordinary 
prudence  and  circumspection.  In  such  a  case,  the  law 
affords  no  relief."  See,  also.  May  v.  Johnson  etal,S  Ind.  449. 
Both  paragraphs  profess  to  answer  the  whole  cause  of 
action.  An  allegation  of  an  entire  want  of  title  in  the 
vendor  is  no  defense  to  the  foreclosure  of  the  mortgage 
given  to  secure  the  purchase  money.  Hubbard  et  ux.  v. 
Chappel,  14  Ind.  601.  And  if  these  paragraphs  are  to  be 
reg^ed  as  making  such  an  averment,  then  they  are  bad. 
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for  the  reason  that  they  are  pleaded  in  bar  of  the  entire 
action,  and  not  as  a  defense  to  a  personal  judgment  on  the 
notes. 

A  pleading  is  taken  most  strongly  against  the  pleader, 
and  the  legal  presumption  is  that  possession  follows  a  pur- 
chase, in  the  absence  of  anything  showing  the  contrary. 
In  the  light  of  these  rules,  the  paragraphs  in  question 
amount  to  this :  That  Rodgers  purchased  of  Learning  the 
land  embraced  in  the  mortgage,  and  took  from  him  a  deed 
therefor,  with  full  covenants,  the  possession  following  the 
purchase.  That  Learning  held  the  land  by  a  defective  tax 
title,  having,  however,  the  equitable  right  to  a  conveyance 
in  fee  therefor,  by  a  quit-claim  deed  from  one  Nelson,  the 
original  owner  of  the  land.  That  in  addition  to  the  deed, 
Learning  agreed  with  Bodgers  that  the  quit-claim  deed  com- 
ing to  the  former  should  be  made  to  the  latter,  and  that  it' 
had  not  been  done.  This  agreement  was  an  assignment  to 
Rodgers  from  Learning  of  the  equitable  right  of  the  latter  to 
the  quit-claim  deed  from  Nelson.  Rodgers^  then,  is  in  pos- 
session of  the  land,  under  a  deed  with  full  covenants  from 
Learning  J  with  the  equitable  right  to  a  quit-claim  deed  from 
Nelson,  the  original  owner.  This  equitable  title  can  be 
given  in  evidence  under  the  general  denial  in  an  action  to 
recover  the  possession  of  the  land.  2  G.  &  H.,  §  596,  p.  283. 
Rodgers  has  the  covenants  of  Learning,  and  he  is  also  secure 
in  his  possession  against  any  legal  title  which  might  have 
remained  in  Nelson  after  the  tax  sale.  As  Rodgers  has  the 
substance,  it  can  hardly  be  said  that  the  shadow  was  a  con- 
dition precedent  to  the  right  o(  Place  to  recover  the  amount 
secured  by  the  notes  and  mortgage.  It  will  be  seen  that 
there  is  no  averment  in  the  answer  that  Place  had  any 
knowledge  of  or  connection  whatever  with  the  considera- 
tion passing  to  Rodgers  from  Learning.  The  legal  presump- 
tion, in  the  absence  of  any  allegation  to  the  contrary,  is  that. 
Place  parted  with  value  for  the  notes  made  payable  to  him. 
As  against  Place,  the  defense  set  up  is  not  sufficient  to  bar 
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the  action.    The  court  below  committed  no  error  in  BOft- 
staining  the  demurrers. 

The  judgment  is  affirmed,  with  costs. 

A.  Mlisarij  for  appellant. 

A.  A.  Chapin  and  W.  E.  Higgins,  for  api>eUee. 


Yandorbn  and  Another  v.  Ejmbss 

Pbactice — An  error  in  sustaining  a  demurrer  to  a  paragraph  of  an 
answer  will  not  be  available  on  appeal,  if  the  party  had  the  fall  benefit 
of  the  defense  under  another  paragraph  of  his  answer. 

BiLii  OF  EzcxFTioirs. — Where,  upon  the  orerruUng  of  a  motion  for  a  now 
trial,  no  time  was  asked  or  given  to  file  a  biU  of  exceptions^  the  ooart 
refused  to  consider  a  question  attempted  to  be  presented  xtftm  a  hiU  AM 
at  the  succeeding  term  of  the  court 

APPEAL  from  the  Randolph  Common  Pleas. 

Suit  by  Ann  V.  Kimes  against  Vandoren  and  WaUerSy  for 
the  partition  of  certain  lands,  of  which  she  claims  to  be 
entitled  to  one*third  as  the  widow  of  Henry  Kbnes 
deceased.  It  is  alleged  in  the  complaint,  inter  alia^  that 
Henry  Kimes,  the  husband  of  the  plaintiff,  was  seized 
in  fee  of  the  lands  described  in  the  complaint,  when,  in 
the  year  1858,  the  defendants  and  others  commenced  pro- 
ceedings against  him,  in  the  Randolph  Circuit  Court,  in 
attachment,  in  which  judgments  were  recoyered  agaiust 
said  Henry ;  that  executions  and  orders  of  sale  were  issued 
on  said  judgments,  by  virtue  of  which  the  sheriff  of  said 
county  levied  on  and  sold  said  lands  to  the  defendants,  and 
executed  to  them  a  deed  of  conveyance  therefor;  under 
which  they  have  ever  since  held  possession  of  the  landa; 
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that  said  Henry  Kimes  subsequently  died,  leaving  the  plain- 
aS,  his  widow, survivhig  him;  that  the  plaintiff,  "never 
having  parted  with  her  interest"  therein,  is  the  owner  and 
entitle  to  one-third  of  said  lands,  and  the  defeudants*to 
two-thirds  thereof. 

The  defendants  filed  an  answer  of  three  paragraphs. 
The  first  was  a  general  denial ;  the  others  were  special  par- 
agraphs, alleging  new  matter  in  bar;  to  each  of  which 
the  court  sustained  a  demurrer,  and  the  defendants  excepted. 

The  case  was  then  submitted  to  the  court  for  trial,  upon  an 
agreed  state  of  facts.  The  court  found  for  the  plaintiff, 
that  she  was  the  owner  of  one  undivided  third  of  said 
lands,-  and  entitled  to  partition  thereof,  and,  having  over- 
ruled a  motion  for  a  new  trial,  rendered  a  decree  therefor. 
Partition  was  subsequently  made  and  final  judgment  ren- 
dered. 

The  errors  assigned  relate :  1.  To  the  error  of  the  court 
in  sustaining  demurrers  to  the  second  and  third  para- 
graphs of  the  answer.  2.  To  the  refusal  to  grant  a  new 
trial,  because  the  finding  of  >he  court  is  contrary  to  the  law 
and  the  evidence. 

The  facts  of  the  case  are  as  follows :  In  1858,  Henry 
Himes^  the  husband  of  the  plaintiff,  was  the  owner  in  fee 
of  the  real  estate  described  in  the  complaint,  and  at  the 
same  time  was  largely  indebted  to  the  defendants  and 
others ;  "  that  to  hinder,  delay  and  defraud  his  said  cred- 
itors, the  said  Henry  did,  on  the  Ist  of  January  in  said 
year,  for  the  fraudulent  purpose  aforesaid,  and  without 
any  consideration  whatever,"  convey  all  of  said  real  estate 
by  deed  in  fee,  with  covenants  of  warranty,  t.o  one  Han* 
nah  Kimes,  the  mother  of  said  Henry;  and  the  said 
plaintiff  joined  with  her  husband  in  said  fraudulent  con- 
veyance, with  a  full  knowledge  of  all  the  facts  above  stated. 
Subsequent  to  the  execution  of  said  fraudulent  conveyance, 
the  defendants,  and  other  creditors  of  said  Henry  KimeSj 
brought  an  action  in  the  JSanddph  Circuit  Court  against 
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Henry ^  Ann  V.  and  Hannah  KimeSj  to  set  aside  said  convey- 
ance, as  fraudulent  and  void,  and  such  procee^ngs  were 
thereupon  had,  that,  upon  the  final  hearing,  the  Circuit 
Court  rendered  the  following  judgment  and  decree  therein, 
to- wit : 

<*  The  parties  by  counsel  come,  and  said  defendants  hav- 
ing failed  to  file  their  answer  in  discharge  of  a  rule  taken 
against  them,  it  is  therefore  considered  by  the  court  that 
the  matters  and  things  set  foi*th  in  said  complaint  be  taken 
as  true  and  confessed.  And  the  court,  having  heard  the 
evidence  of  ssdd  plaintifls,  and  examined  said  complaint  and 
all  things  touching  the  same,  doth  now  adjudge  and  decree 
that  the  deed  set  out  in  said  complaint,  from  Henry  ESmes 
and  Ann  V.  KimeSj  his  wife,  to  Hannah  Kimes^  to  the  follow- 
ing described  real  estate,  situated  in  Randolph  county.  In- 
dianay  to- wit : "  (Here  follows  a  full  description  of  the  lands 
by  metes  and  bounds,  being  the  same  lands  described  in  the 
complaint  in  the  present  suit)  ^^  be  declared  fraudulent  and 
held  to  be  null  and  void' as  to  the  creditors  of  the  said  JJenrj^ 
ExmeSj  and  to  convey  no  titfe  whatever  to  the  said  Hannah 
Kimes.  And  it  is  further  ordered  and  decreed  that  said 
real  estate  described  in  said  deed  be  made  subgect  to  the 
payment  of  the  debts  owing  by  said  Henry  Kimes,  as  though 
said  deed  had  never  been  made,''  and  that  the  plainti& 
recover  of  the  defendant  Henry  Kimes  their  costs  and  char- 
ges herein  laid  out  and  expended. 

Said  decree  was  rendered  on  the  8th  day  of  April  1858, 
and  on  the  same  day,  the  defendants  herein,  and  other  credi- 
tors of  said  Henry  Kimes,  recovered  judgments  in  said 
court,  on  their  respective  claims  against  him.  Execu- 
tions were  issued  on  said  judgments,  upon  which  the  sheriff 
regularly  advertised  and  sold  said  real  estate,  which  was 
bid  in  and  purchased  by  these  defendants,  for  a  less 
amount  than  the  judgments  upon  which  it  was  sold,  and 
the  sheriff  thereupon  executed  and  delivered  to  them  a 
proper  and  legal  deed  of  conveyance  for  said  land.    The 
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defendants  took  posseBsion  of  said  land  under  said  deed 
and  still  continue  to  hold  the  same. 

Henry  Kimes  died  on  the  1st  day  of  April  1865,  leaving 
the  plaintiff  his  widow,  who  has  not  in  any  way,  except  as 
in  said  deed  to  Hannah  Kimes,  parted  with  her  rights  in 
said  real  estate.  And  unless  by  said  deed  to  said  Hannah 
Kim£Sj  or  by  the  proceedings  in  court  herein  referred  to,  the 
said  plaintiff  is  barred  of  her  rights,  it  is  agreed  that  she  is 
entitled  to  one-third  in  fee  of  said  real  estate. 

It  is  further  agreed,  as  the  deed  of  Henry  Kimes  and  the 
plaintiff  to  Hannah  KimeSy  and  the  deed  of  the  sheriff  to 
the  defendants,  are  l6ug  and  would  tend  to  make  the  rec- 
ord voluminous,  that  said  deeds  are  in  all  respects  regular 
in  form,  and  their  production  in  evidence  is  waived,  as  well 
as  the  requirement  that  they  should  be  attached  to  and 
made  a  part  of  the  pleadings,  both  as  to  the  trial  of  the  facts 
and  the  issue  of  law  on  th^  demurrer  to  the  answer.  It  is  fur- 
ther agreed,  that  the  fraudulent  grantee,  Hannah  Kimes y  never 
had  any  possession  of  said  real  estate. 

Frazeb,  J. — ^There  was  no  error  in  sustaining  demurrers  to 
the  second  and  third  paragraphs  of  the  answer.  They 
were  only  argumentative  denials  of  the  title  of  the  plain- 
tiff* as  averred  in  the  complaint,  and  no  injury  to  the  appel- 
lants could  result  from  the  rulings  upon  those  demurrers, 
inasmuch  as  the  same  evidence  was  admissible*  under  the 
general  denial,  which  was  in.  Indeed,  the  same  question, 
an  interesting  one,  is  supposed  by  counsel  on  both  sides  to 
arise  upon  the  evidence,  and  is  argued  with  great  care  and 
ability.  It  is  one  upon  which  the  highest  courts  of  difler- 
ent  states  are  at  variance,  and  upon  which,  as.  now  advised^ 
after  considerable  investigation,  it  is  apprehended  that  thia^ 
court  would  be  equally  divided.  It  turns  out,  however,  that 
the  question  is  not  in  this  record.  There  was  a  motion  for 
a  new  trial  and  an  exception  to  the  overruling  thereof,  but 
no  time  was  asked  or  given  to  prepare  a  bill  of  exceptions,  and 
none  was  tendered  until  the  next  subsequent  term  of  the 
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court,  when  a  bill  containing  the  evidence  was  filed.    It  can- 
not be  regarded. 

The  judgment  is  affirmed,  with  costs. 

T.  M.  Brown,  for  appellants. 

J.  J.  Cheney  and  E.  L.  WaJt»m  for  appellee. 


Cox  V.  Thb  .^EItna  Inbuiuhcb  CoMPAinr. 

Wbittex  Covtract— FAL0B  RxADiKQ  OF. — ^A  fftUe  reftding  of  %  writing  to 
one  not  able  to  read  maj  make  the  inBtroment  Toid,  but  sadi  a  fraud  can- 
not give  to  the  inatrament  a  greater  effect  than  its  terms  will  aUow. 

Ixav&Aacx.— ^kJKTXT.— WAmBA]iTT.^-Whegro  a  policy  of  insnraBo^  against 
loss  by  ftre  contained  a  stipnlation  that  the  surrey  should  be  taken  aa  '*a 
part  of  the  policy  and  warranty  on  the  part  of  the  assured,''  it  was  hdd 
that  the  statements  of  the  assured  in  the  surrey  became  a  part  of  the  pol- 
icy, and  would  be  regarded  as  a  warranty. 

8A1UI.-— The  surrey  conoluded  with  %  coTsnaat  on  the  part  of  the  assured 
"that  the  foregoing  is  a  Italljust  and  trae  exposition  of  aU  the  Ihcts," 
&c^  '<  so  far  as  the  same  are  known  to  the  applicant  and  material  to  the 
risk,"  and  it  was  held  that  those  matters  as  to  which  particular  inquiries 
.  were  made  in  the  survey  must  be  regarded  as  "  material  to  the  risk,"  by 
express  contract  of  the  parties,  but  that  there  must  be  a  substanUal  breach 
of  the  warranty  to  defeat  the  action. 

Saxb. — One  question  in  the  surrey  was,  "Are  the  outside  walls  brick  or 
stone?  "  The  answer  was,  "  brick."  To  this  question,  there  was  a  note, 
as  follows;  "If  the  building  be  wood,  omit  replies  to  these  questions." 
The  breach  of  the  warranty  alleged  was  "  that  the  outside  walls  were  not 
all  brick." 

Held^  that  the  point  of  the  question  was  whether  the  walls  were  of  wood,  or 
of  the  more  indestruotable  material,  brick  or  st<me,  and  that  the  breach 
was  not  well  alleged,  because  it  was  not  ayerred  that  any  part  of  the 
walls  was  not  of  stone  or  brick. 

SAMB.-'OYXRyALUATioy.^The  policy  oontained  a  stipulation  that  in  a 
"valued  policy,"  an  overvaluation  should  render  the  policy  void.  This 
was  not  a  valued  policy,  but  in  the  survey  a  question  was  asked  and 
answered  as  to  the  value. 

MM^  that  the  statement  as  to  valae  was  not  material  te  the  risk. 
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8amb. — ^IffdrxBEAH OK.— A  false  answer  in  ifae  surrey  ae  to  the  ineumbrances 
upon  the  property  was  held  to  be  <*  material  to  the  risk/'  and  to  constitute  a 
good  defense  to  a  suit  upon  the  policy. 

Mistake. — Rttobmation  or  Insteumskt. — To  a  suit  upon  a  policy  of 
insurance,  the  defendant  answered,  setting  up  a  breach  of  warranty  on 
the  part  of  the  assured,  in  false  answers  to  certain  questions  in  the  sur- 
rey. Beply,  that  the  answers  had  been  written  down  by  the  agent  of  the 
company,  and  that  he  had  made  mistakes  in  recording  the  same,  &c. 
Prayer  for  a  reformation  of  the  instrument. 

Seldj  that  if  the  plaintiff  desired  a  reformation  of  the  instrument,  he  should 
haye  asked  it  in  his  complaint,  and  not  in  his  reply.  * 

Held,  also,  that  a  mistake  of  the  agent  in  recording  the  answers  of  the 
assured  would  not  entitle  him  to  a  reformation  of  the  contract,  unless  it 
should  be  made  to  appear  that  it  was  not  upon  the  faith  of  this  warranty 
that  the  risk  was  accepted. 

APPEAL  from  the  Ohio  Circuit  Court. 

GREaoRY,  C.  J. — Suit  by  Coz  against  the  insurance  com- 
pany on  a  policy  of  insurabce  against  loss  by  fire.  The 
policy  contains  this  stipulation :  ^'  And  that  this  policy  is 
made  and  accepted  in  reference  to  the  conditions  hereto 
annexed,  which  are  to  be  used  and  reaorted  to  in  order  to 
explain  the  rights  and  obligations  of  the  parties  hereto,  in 
all  cases  not  herein  otherwise  specially  provided  for." 

The  fourth  condition  contains  the  following:  "Applica- 
tions for  insurance  must  specify  the  construction  and  mate- 
rials of  the  building  to  be  insured,  Ac,  .by  whom  occupied, 
whether  as  a  private  dwelling,  or  how  otherwise ;  its  situa- 
tion with  respect  to  contiguous  buildings,  and  their  con- 
struction and  material;  whether  any  manufactory  is  carried 
on  within  or  about  it,  &c.  And  a  false  description  by  the 
assured  of  a  building,  or  of  its  contents,  or  the  omission  to 
make  known  any  fact  material  to  the  risk,  or,  in  a  valued 
policy,  an  overvaluation,  shall  render  absolutely  void  a  pol- 
icy issued  upon  such  description  or  valuation.  But  the 
office  will  be  responsible  for  the  accuracy  of  surveys  and 
valuations  made  by  its  agents,"  &c.  The  fourteenth  condi- 
tion is  as  follows:  "  When  a  policy  is  made  and  issued  upon 
a  survey  and  descinption  of  certain  property,  such  survey 
and  description  shall  be  taken  and  deemed  to  be  a  part  and 
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portion  of  such  policy,  and  warranty  on  the  part  of  the 
assured."  The  assnred  signed  a  survey,  in  which  is  the 
following :  "  2.  WaUs. — ^Are  the  outside  walls  brick  or  stone  ? 
Answer. — ^Brick.  *  *  (jf  the  building  be  wood,  omit 
replies  to  these  questions.)  *  *  *  12.  What  is  the  present 
cash  value  of  the  property  to  be  insured?  Answer. — 
Fifteen  hundred  dollars.  *  *  *  14.  What  incum- 
brance, if  any,  is  now  on  said  property?  Answer. — ^None." 
^^  And  the  said  applicant  hereby  covenants  and  agrees,  to 
and  with  said  company,  that  the  foregoing  is  a  full,  just  and 
true  exposition  of  all  the  facts  and  circumstances  in  regard 
to  the  condition,  situation  and  value  of  the  property  to  be 
insured,  so  far  as  the  same  are  known  to  the  applicant,  and 
material  to  the  risk." 

The  defendant  answered  in  tive  paragraphs.  1.  General 
denial.  2.  That  to  the  question  in  the  application,  ^^  Are 
the  outside  walls  brick  or  stone?"  the  plaintiff  falsely 
answered,  ^^  brick,"  which  said  outside  walls  were  not  all 
brick.  8.  That  to  the  question,  ^^  what  is  the  present  cash 
value  of  the  property  to  be  insured?  "  the  plaintiff  falsely 
answered  "$1,500,"  when  it  was  worth  only  $600.  4.  That  to 
the  question,  "  what  incumbrance,  if  any,  is  on  said  prop- 
erty?" the  plaintiff  falsely  answered,  "none,"  when  he 
held  it  by  title  bond,  and  the  purchase  money,  or  a  part 
thereof,  was  unpaid.  5.  The  same  as  the  last  paragraph, 
except  that  the  incumbrance  was  alleged  to  be  an  outstand- 
ing mortgage  on  the  premises,  executed  by  a  former  owner 
thereof. 

The  plaintiff  demurred  separately  to  each  paragraph 
of  the  answer,  except  the  first.  The  demurrers  were  over- 
ruled, and  this  is  asagned  for  error.  The  plaintiff  replied 
in  six  paragraphs.  1.  The  general  denial  to  the  second, 
third,  fourth  and  fifth  paragraphs  of  the  answer.  2.  That 
the  survey  was  written  by  the  agent  of  the  insurance  com- 
pany who  negotiated  the  contract,  except  the  signature  of 
Cox  thereto,  and  that  the  answers  therein  were  full,  true 
and  correct,  so  far  as  the  facts  were  known  to  CoXj  and  mate* 
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rial  to  the  risk.  3.  That  the  survey  was  made  out  and 
filled  up  by  Rodman  L,  DaviSj  who  was  then  and  there 
acting  as  the  agent  of  the  company  in  making  the  contract, 
and  not  as  the  agent  of  Cox,  and  that  the  answers  to  ques- 
tions numbered  two,  twelve  and  fourteen  were  inserted  in 
the  survey,  in  the  form  in  which  the  same  appear  therein,  by 
the  mistake  of  said  Davis^  contrary  to  the  intention  of 
CoXj  and  contrary  to  the  agreement  of  the  parties,  and  upon 
the  information  of  said  Davis j  possessed  by  him,  or  derived 
from  others  than  said  CoXy  and  the  said  Cox  did  not  know, 
and  was  not  informed  by  said  Davis,  that  he  had  so  inserted 
in  the  survey  the  answers  as  therein  expressed  to  the  ques* 
tions,  wherefore  plaintiff  prays  that  the  answers  may  be 
changed  and  the  contract  reformed,  so  as  to  correspond 
with  the  facts.  And  plaintiff  alleges  the  facts  to  be,  that  as 
to  the  answer  numbered  two,  said  Cox  answered  that  the 
outside  walls  were  of  ^^  stone,  brick  and  wood ; "  and  his 
answer  to  question  fourteen  was  and  should  be,  that  he  had 
purchased  said  property  from  Jeremy  Pate  and  Mias  Bar* 
rickloWj  and  held  their  title  bond  therefor,  and  had  .paid 
nothing  thereon,  and  that  he,  said  Cox,  had  put  no  incum- 
brance on  the  same,  and  knew  of  no  incumbrance  except 
the  purchase  money  due  to  Pate  and  BanrieJdcWy  and  if  said 
answers  are  other  or  different  than  as  last  above  stated,  the 
same  were  put  in  the  survey  by  the  mistake  of  Davis  in 
writing  the  same,  and  not  in  accordance  with  the  under- 
standing and  agreement  of  the  parties  to  the  contract.  4. 
That  Cgx  did  not  make  any  answer  to  the  questions  in  the 
survey  which  were  not  true  and  correct,  so  far  as  the  same 
were  known  to  him  and  material  to  the  risk.  5.  As  to  the 
fourth  and  fifth  paragraphs  of  the  answer,  that  the  answer 
to  question  fourteen,  set  out  in  said  fourth  and  fifth  para- 
graphs, was  written  down  in  the  survey  by  the  agent  of  the 
company,  contrary  to  the  agreement  of  the  parties,  and  by 
the  mistdce  of  the  agent,  and  averring  what  the  answer  really 
was,  and  what  the  agent  should  have  inserted  in  the  survey, 
and  praying  that  the  contract,  survey  and  answer  may  be 
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reformed  and  made  to  conform  to  the  agreementof  the  par- 
ties. 6.  Relates  to  an  alleged  arbitration  between  the  par- 
ties. The  defendant  demurred  to  all  the  paragraphs  of  the 
reply  except  the  first.  The  demurrers  were  sustained,  and 
the  plaintiff  excepted,  and  assigns  for  error  this  action  of 
the  court  below. 

There  is  some  question  made  about  an  arbitration,  but  it 
is  very  clear,  as  to  this  matter,  that  the  action  of  the  court 
was  correct.  The  eleventh  condition  of  insurance  in  the 
policy  stipulates  that  ^^  damage  to  buildings  not  totally 
destroyed  shall  be  appraised  by  disinterested  men,  mutually 
agreed  upon  by  the  assured  and  the  office,  or  its  agents." 
The  agreement  of  submission,  by  its  express  terms,  confined 
the  power  of  the  arbitrators  to  assessing  the  damage  to  the 
building,  it  not  being  totally  destroyed,  and  was  nothing  more 
or  less  than  the  stipulation  in  the  policy  itself.  No  fiedse  rep- 
resentation as  to  the  contents  of  the  submission  could  give 
it  a  greater  effect  than  its  terms  provide.  An  instrument 
may  be  made  void  by  a  false  reading  to  one  not  able  to 
read,  but  most  clearly  such  a  fraud  could  not  give  the 
instrument  a  greater  power  than  it  would  have  in  the 
absence  of  such  a  fraud.  But  there  is  nothing  in  the  plead- 
ings presenting  any  fact  which  affects  tiie  validity  of  tiie 
submission. 

It  is  contended  that  the  survey  is  no  part  of  the  policy, 
and  therefore  a  representation  and  not  a  warranty.  Chan- 
cellor Kent  says :  '*^  The  insured  is  bound  in  good  faith  to 
disclose  to  the  insurer  every  fact  material  to  the  risk,  and 
within  his  knowledge,  and  which,  if  stated,  would  influence 
the  mind  of  the  insurer  in  making  or  declining  the  contract. 
The  strictness  and  nicety  required  in  the  contract  of  marine 
insurance  do  not,  it  has  been  said,  so  strongly  apply  to 
insurance  against  fire,  for  the  risk  is  generally  assumed 
upon  actual  examination  of  the  subject  by  skillful  agents  on 
the  part  of  the  insurance  offices.  Reasonable  gronnds  of 
apprehension  of  loss  from  existing  &cts  known  to  tiie 
insured,  and  denoting  impending  danger,  most  be  stated  to 
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the  insurer,  or  the  policy  will  be  void,  even  thongh  there 
was  no  intentional  fraud  in  the  case.  If  there  be  a  repre- 
sentation of  facts,  it  is  sufficient  if  the  same  be  fairly  made 
and  substantially  true ;  and  if  the  representation  be  referred 
to  in  general  terms  in  the  poUcy,  and  not  spread  out  at  large 
on  the  face  of  the  instrument,  it  is  only  a  representation, 
and  does  not  amount  to  the  technical  warranty.  When 
the  policy  contains  a  warranty  or  condition  appearing  upon 
the  face  of  it,  although  written  in  the  margin,  or  trans- 
versely, or  on  a  subjoined  paper  referred  to  in  the  policy,  it 
must  be  strictly  complied  with/'    8  Kent  Com.  873. 

In  The  CommcnwecMh  Insurance  Co.,  ^c.  v.  Moninger,  18 
Ind.  862,  this  court  held  that  a  paper  not  attached  to  the 
policy  might,  by  express  stipulation  in  the  policy,  be  made 
a  part  of  it,  and  amount  to  a  warranty.  It  is  claimed  that 
this  decision  is  in  conflict  with  the  principle  laid  down  by 
Chancellor  TTent,  cited  above.  We  do  not  think  so.  In 
the  case  under  consideration,  it  will  be  seen  above,  that  by 
the  fourteenth  condition,  which  is  a  part  of  the  policy  itself, 
it  is  provided  that  '^  when  a  policy  is  made  and  issued  upon 
a  survey  and  description  of  certain  property,  such  survey 
and  description  shall  be  taken  and  deemed  to  be  a  part  and 
portion  of  such  policy,  and  warranty  on  the  part  of  the 
assured."  The  survey,  therefore,  by  express  agreement  in 
the  policy  itself,  was  a  part  thereof,  and  a  warranty  on  the 
part  of  the  assured.  , 

It  is  contended  that  the  survey  itself  limits  the  warranty 
to  matters  ^^  known  to  the  applicant  and  material  to  the 
risk." 

This  turns  upon  the  construction  to  be  ^ven  to  the  clause, 
''And  the  said  applicant  hereby  covenants  and  agrees,  to 
and  with  said  company,  that  the  foregoing  is  a  full,  just, 
and  true  exposition  of  all  the  facts  and  circumstances,  con- 
dition, situation  and  value  of  the  property  to  be  insured, 
so  £ar  as  the  same  are  known  to  the  applicant,  and  material 
to  the  risk.'' 

It  18  daimed  by  the  appellee  that  tins  means  only  that  the 
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assared  knows  of  no  other  fads  material  to  the  risk.  And 
this  seems  to  be  the  view  taken  by  the  court  in  Drdper  et 
aly  V.  Charter  Oak  Fire  Insurance  Company^  2  Allen  569. 

The  matters  about  which  specific  inquiries  were  made 
in  the  survey,  were  treated  by  the  parties  at  the  time  as 
material  to  the  risk;  it  would  aiieemy  therefore,  to  be  in  direct 
conflict  with  the  contract  for  the  court  to  say  that  these 
matters  were  not  material.  But  there  must  be  a  substantial 
breach  of  the  warranty  to  defeat  the  action.  It  is  clear 
that  question  two,  and  the  note  thereto,  shows  that  the  ma- 
terial inquiry  was  whether  the  outside  walls  were  of  wood, 
or  the  more  indestructable  material  of  brick  or  stone.  That 
the  outside  walls  "  were  not  all  brick,"  is  not  a  breach  of 
the  warranty.  They  may  be  partly  stone  and  partly  brick. 
The  court  below  erred  in  overruling  the  demurrer  to  the 
second  paragraph  of  the  answer. 

It  will  be  noticed  that  the  policy  contains  a  stipulation 
that  *^  in  a  valued  policy ^  an  over  valuation^  shall  render  ab- 
solutely void  a  policy  issued  upon  such  *  *  *  valua- 
tion." We  think  this  must  be  taken  with  the  warranty,  to 
fix  the  effect  of  an  over  valuation.  And  as  this  was  not  a 
valued  policy,  the  over  valuation  was  not  in  the  judgment  of 
the  contracting  parties  material  to  the  risk.  The  court  be- 
low therefore  erred  in  overruling  the  demurrer  to  the  third 
paragraph  of  the  answer. 

The  fourth  and  fifth  paragraphs  of  the  answer  are  good, 
and  the  court  below  committed  no  error  in  overruling  the 
demurrers  thereto. 

If  the  appellant  seeks  to  reform  the  contract,  he  must  do 
so  in  his  complaiut,  and  not  in  the  reply.  A  mistake  of 
the  agent  in  writing  out  the  responses  to  the  questions  in  the 
survey,  would  not  entitle  the  appellant  to  relief  in  equity, 
in  reforming  the  contract,  unless  it  shall  be  made  to  appear 
that  it  was  not  on  the  faith  of  this  warranty  that  the  com- 
pany acted  in  acceptuig  the  risk  and  affixing  the  rate  of 
insurance.  It  is  not  hi  the  power  of  a  court  of  chanceiy 
to  make  a  contract  different  from  that  actually  entered  into 
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by  the  parties.  The  court  below  committed  no  error  in 
sustaining  the  demurrers  to  the  replies. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded to  said  court,  with  directions  to  sustain  the  demur- 
rers  to  the  second  and  third  paragraphs  of  the  answer,  and 
for  further  proceedings. 

A.  C.  Downey y  for  appellant. 

A.  G.  PorteTy  B.  Harrison  and.  W.  P.  Fishback^  for  ap- 
pellee. 


Fifield  i?.  The  Board  op  Commissioners  op  Porter  County. 

CossTsucTioN — CouwTY  AvDiTOB.'— PsER. — Tho  ooly  Construction  that  can 
fairly  bo  given  to  the  language  used  in  section  107,  of  the  school  law  of 
1865,  (Acts  1865,  p.  25,)  is  that  it  was  intended  thereby  to  compensate 
the  county  auditor  for  all  serf  ices  of  every  kind  rendered  by  him,  and 
chargeable  to  tho  county,  in  the  eare  and  management  of  the  school  fund. 

Sams. — It  was  the  evident  intention  of  the  legislature,  in  the  passage  of 
the  act,  not  to  provide  double  compensation  for  the  same  services,  but  to 
definitely  fix  the  compensation  tbat  should  be  allowed  to  county  auditors 
for  "  managing  the  school  fund,"  and  thereby  to  protect  both  the  county  and 
the  fund  from  unreasonable  charges. 

SjlKS. — ^Rkfbal. — The  repealing  elavse  in  section  168  of  the  act  of  1865, 
(Acts,  1865,  p.  87,)  taken  in  connection  with  section  107,  of  the  same  act, 
repeals  so  much  of  section  8,  ef  the  act  of  1855,  (1  G.  &  H.  p.  888,)  as 
gives  to  county  auditors  specifier  fees  for  services,  to  be  paid  by  the  coun- 
ties, in  connection  with  their  management  of  the  school  fdnd. 

Same.— Section  a  of  the  act  of  1856^  (il  G:.&  H.  p.  888^)  allows  a  fee  of  five 
cents  to  the  county  auditor  for  each  county  order  issued,  but  no  fee  can 
be  claimed  by  him  for  canceling  returned  orders.^ 

Same. — The  county  auditor  is  allowed  twenty-five  cents ^ for  each. certificate 
issued  to  purchasers  of  land  sold  for  delinquent  taxes ;  and .  thia  includes 
the  seal  of  the  board  of  commissioners,  if  it  is  required  to  be  attached, . 
and  if  it  is  not  required,  the  fee  canaoi  be  inoreased4by  attaching.it. 

Vol.  XXIX.— 8& 
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'  Same— RXPXAL.— Section  25  of  the  aet  of  1862,  (1  Q.  ft  H.  p.  252,)  whieh 
made  it  the  duty  of  the  board  of  commissioners  to  make  to  the  clerk,  sheriff 
and  auditor  an  annual  compensation  for  extra  seryioes,  not  exceeding  one 
hundred  dollars  each,  was  repealed  by  the  act  of  1855,  (1  G.  &  H.  p.  828.) 

APPEAL  from  the  Porter  Circuit  Court. 

Elliott,  J. — Fijvdd^  the  appellant,  presented  a  claim  to 
the  board  of  commissioners  for  services  rendered  the  county 
as  auditor,  which  is  as  follows : 

«  Porter  County  to  Z.  B.  Fifiddy  Dr. 

1.  January  18, 1868,  to  writing  25,750  words  in 

register  of  school  fund  loans $25  75 

2.  January  18, 1868,  to  6  days  comparing  school 

fund  mortgages 18  00 

8.    January  18, 1868,  to  writing  43  letters  to  del 

interest  payers  25c 10  75 

4.  Canceling  200  county  orders  5c 10  00 

5.  53  tax  certificates  and  seals  75c 39  75 

6.  Filing  298  vouchers  and  county  orders  5c . . .  14  65 

7.  133  certificates  to  treasurer  25c 33  25 

8.  Recording  133  treasurers  receipts  and  filing 

same,  10c • . .       13  30 

9.  133  quietuses  for  treasurer's  receipts  5c 6  65 

10.  133  vouchers  to  treas.  certificate,  and  filing 

same,  lOc.  • 15  30 

11.  Filing  2,765  assessor's  blanks  3i^c 96  78 

$282  18 
Cr. 
By  25c  on  tax  certificates 13  25 

Balance $268  93" 

The  commissioners  refused  to  allow  any  part  of  the  claim 
and  the  appellant  appealed  to  the  Circuit  Court^  where  also 
there  was  a  finding  and  judgment  against  him. 

It  is  conceded  that  items  1,  2,  3, 7, 8,  9  and  10,  relate  ex- 
^clusively  to  the  school  funds  of  the  county.  It  is  provided 
Iby  fiectaon  107  of  the  school  law  of  1865  (Acts  1865,  p. 
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25,)  that  "county  auditors  shall  receive  for  their  services  in 
managing  the  school  funds,  the  two  per  cent,  damages  ac- 
cruing on  all  sales  for  non-payment  of  loans;  two  per  cent 
on  all  loans  on  which  the  mortgaged  premises  arc  advertised 
for  sale  and  not  sold,  and  four  per  cent,  on  all  disburse- 
ments of  interest;  and  the  county  treasurer  shall  receive 
one  per  cent  on  all  disbursements  of  interest,  and  one  per 
cent  on  the  amount  of  school  tax  disbursed ;  and  the  sum 
of  said  per  cent  on  disbursements,  thus  ascertained,  shall 
be  paid  in  the  same  manner,  and  out  of  the  same  revenue, 
as  other  services  of  said  officers  are  paid."  No  particular 
service  is  here  referred  to,  which  is  intended  to  be  compen- 
sated by  the  per  cent  provided  for,  and  we  think  the  only 
construction  that  can  fairly  be  given  to  the  language  used 
is,  that  it  was  intended  thereby  to  compensate  the  auditor 
for  all  services  of  every  kind  rendered  by  him,  and  charge- 
able to  the  county,  in  the  care  and  management  of  the 
school  funds. 

The  items  of  the  account  referred  to  are  claimed  under 
section  8  of  the  act  of  1855,  regulating  the  fees  of  officers, 
&c.  1  G.  &  H.  838.  That  section  contains  a  table  of  the 
fees,  under  appropriate  heads,  allowed  to  county  auditors 
for  their  various  services,  and  it  is  claimed  by  the  appellant 
that  the  per  centage  allowed  to  auditors  by  the  act  of  1865, 
for  managing  the  school  funds,  was  intended  to  be  in  addi- 
tion to  the  specific  fees  allowed  by  the  act  of  1855,  as  a 
compensation  for  the  responsibility  and  care  imposed  on 
them  in  conducting  that  fund.  We  see  nothing  in  the  act 
to  warrant  such  a  conclusion.  On  the  contrary,  wo  think  it 
was  the  evident  intention  of  the  legislature,  not  to  provide 
double  compensation  for  the  same  services,  but  to  defi- 
nitely fix  the  compensation  that  should  be  allowed  to  audi- 
tors for  "managing  the  school  fund,**  and  thereby  to  protect 
both  the  county  and  the  fund  from  unreasonable  charges. 
It  is  declared  by  the  repealing  clause  of  the  act  of  1865, 
that  "all  laws  heretofore  enacted  on  the  subject  of  common 
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fichools,  and  all  other  laws  and  parts  of  laws  in  conflict  with 
this  act,  are  hereby  repealed." 

'  This  repealing  clause,  taken  in  connection  with  the  pro- 
vision of  section  107,  that  "  county  auditors'  shaU  receive  far 
their  services  in  managivg  the  school  finidsj'  the  per  centage 
thereby  provided  for,  must  be  held  to  repeal  so  much  of 
section  8  of  the  act  of  1855,  as  gives  to  auditors  specific 
fees  for  services,  to  be  paid  by  the  counties,  in  connection 
with  their  management  of  that  fund.  It  may  be  further 
remarked,  that  items  two  and  three  of  the  appellant^s  ac« 
count  are  not  even  justified  by  the  act  of  1855. 

The  fourth,  fifth  and  sixth  items  do  not  relate  to  the  school 
funds.  The  evidence,  which  is  in  the  record,  shows  that  the 
fourth  item  is  claimed  for  marking  county  orders, "  canceled," 
when  returned  to  the  auditor  by  the  treasurer  on  set- 
tlement, before  filing  them  away  for  preservation.  The 
act  of  1855  allows  five  cents  for  filing  each  paper,  ^^  except 
county  orders  and  papers  returned  by  township  assessors.'^ 
It  allows  the  auditor  five  cents  for  each  county  order.  Noth- 
ing is  allowed  for  filing  it,  nor  can  such  a  fee  be  claimed  by 
naming  it  cancellation. 

As  to  the  fifth  item,  the  appellant  testified  that  the  certi- 
ficates referred  to  were  issued  to  purchasers  of  land  sold  for 
delinquent  taxes ;  that  the  form  was  furnished  by  the  Audi- 
tor of  State  and  required  the  seal  of  the  board  of  commis- 
sioners, which  he  attached ;  that  the  commissioners  allowed 
him  twenty-five  cents  each  for  said  certificates,  which  he 
credited  on  the  account.  The  statute  allows  twenty-five 
cents  each  for  such  certificates,  which  includes  the  seal,  if  it 
is  required  to  be  attached,  and  if  it  is  not  required,  the  fee 
cannot  be  increased  by  attaching  it. 

The  sixth  item  is  ^^  filing  293  vouchers  and  county  orders, 
five  cents  each,  $14.65.  In  reference  to  this  item,  the  appel- 
lant testified  that  blank  county  orders  were  furnished  him 
in  a  book  with  stubs  on  which  he  took  the  receipts  of  the 
persons  to  whom  the  orders  were  issued,  and  marked  on 
the  back  of  each  receipt,  "filed,"  and  signed  it;  that  these 


MAY  TEBM,  1868.  S97 

Fifield  0.  The  Board  of  GooimisBioners  of  Porter  County. 

fitub  receipts  were  filed  away  and  preserved.  The  mode 
adopted  may  be  a  convenient  one  for  preserving  the  evi- 
dence that  such  orders  have  been  issued,  but  we  are  not 
aware  of  any  law  requiring  it,  nor  is  its  necessity  at  all  ap- 
parent. No  compensation  is  provided  for  such  a  service; 
and  where  the  service  is  not  required,  and  no  compensation 
provided  for,  it  is  certainly  not  in  the  power  of  the  officer  to 
increase  his  fees  by  such  voluntary  service. 

The  eleventh  item  is  for  filing  the  lists  of  property  re- 
turned by  assessors.  This  charge  is  directly  in  the  face  of 
the  statute,  which  provides*  that  the  auditor  shall  be  allowed 
five  cents  for  filing  each  paper,  "  except  county  orders  and 
papers  returned  by  township  assessorSy*  for  which  no  fee  is 
provided. 

The  twenty-fifth  section  of  the  aet  of  1852,  providing  for 
the  organization  of  county  boards,  Ac,  (1  Q-.  &  BL  252) 
made  it  the  duty  of  the  board  of  commissioners  to  make 
to  the  clerk,  sheriff  and  auditor,  an  annual  compensation 
for  extra  services,  not  exceeding  one  hundred  dollars  each. 
And  it  is  claimed  by  the  appellant  that  he  is  entitled,  under 
that  section,  to  recover  on  a  portion  of  the  items  of  his  ac- 
count. The  act  of  1855  is  a  revision  of  the  laws  on  the 
subject  of  officer's  fees.  It  is  entitled,'^ An  act  regulating 
the  fees  of  officers,  and  repealing  former  acts  in  relation 
thereto;^  and  its  concluding  section  declares  that,  "The  act 
entitled  'an  act  regulating  the  fees  of  officers,' approved 
June  16, 1852,  and  all  former  laws  in  conflict  with  this  act, 
or  any  part  of  it,  be,  and  the  same  are  hereby  repealed." 

The  fifth  section. of  this  act  provides  for  compensation  to 
clerks  an^  sheriffs  for  extra  services,  but  no  such  provision 
is  made  in  reference  to  auditors.  lu  view  of  the  object  of 
the  act,  as  expressed  in  the  title,  and  of  the  comprehensive 
terms  used  in  the  repealing  clause,  we  conclude  that  it  re- 
peals the  25th  section  of  the  act  of  1852.  See  Board  of 
Commissioners  v.  PottSy  10  Ind.  286.  But  if  it  were  oth- 
erwise, still  we  do  not  think  the  items  referred  to  can  fairly 


598  SUPREME  COUET  OF  INDIANA. 

Adkr  mad  Oth«n«.  Sewell  and  OUion. 

be  called  '^  extra  services/'  within  the  mettiing  of  the  29<li 
section  of  the  act  of  1852. 

The  judgment  is  affirmed,  with  costs. 

T.  J.  Merrifidd  and  W.  H.  QdkinSy  for  aj^llant. 

B.  A.  GiUdU  for  appellee. 


Adler  and  Others  v.  Sewell  and  Others. 

Bill  or  Exckptions. — Cboss  Eabobs. — ^Where  the  coart  below  has,  upon 
notice  and  motion,  ordered  its  record  to  be  so  amended  as  to  show  the 
filing  of  a  bill  of  exceptions  within  the  time  allowed,  the  appeUee  must 
assign  cross  error  upon  this  action  of  the  court,  or  the  Supremo  Cburt  will 
take  the  record  as  it  stands,  and  treat  the  bill  of  ezeeptions  as  properly 
in  the  record. 

Vekdob  ahd  Pubchaseb. — ^EviDXJfCX. — Suit  by  A  and  others  against  Band 
others  to  recorer  the  possession  of  real  estate.  The  complaint  alleged  title 
in  A,  for  himself,  and  as  trustee  for  his  co-plaintiffs.  The  title  of  the  plain- 
tiffs was  deriy  ed  through  a  sheriff's  sale  upon  a  decree  in  faror  of  0,  against 
D  and  £,  for  a  balance  of  purchase  money,  G  having  before  that  time  sold 
the  land  by  title  bond  to  I>  and  £.  After  the  decree  was  taken,  B  became 
repleyin  bail,  and  before  sale  A  took  an  assignment  of  the  decree,  and 
became  the  purchaser  at  the  sheriff's  sale.  On  the  trial,  the  defendant 
offered  to  proTO  an  assignment  of  the  title  bond  to  B,  before  decree,  and 
notice  thereof  to  A,  but  the  eyidcnce  was  rejected. 

Heldf  that  the  OTidonoe  should  haye  been  admitted. 

Jleldy  also,  that  by  becoming  repleyin  bail  upon  'the  decree,  B  did  not  subject 
his  equitable  titlo  in  the  premises  to  sale  upon  the  decree. 

Held,  also,  that  as  A  sued  as  the  trustee  of  an  express  trust,  a  recoyery  by 
him  would  be  of  all  the  property,  and  that  an  instruction  that  the  finding 
must  be  for  all  the  plaintiffs,  or  for  the  defendants,  was  properly  reAised. 

SHSBirr's  Sales. — Rents  and  Fbofits. — ^In  selling  real  estate,  consisting 
of  seyeral  parcels,  the  sheriff  is  only  required  tp  offer  the  rents  and  profits 
of  each  parcel,  before  offering  the  fee  of  that  lot  er  parcel. 

APPEAL  from  the  VermiUion  Circuit  Court 
This  was  an  action  hj  William  C  B.  SeweU  and  others^ 
against  Lewis  Adler  and  others,  to  recover  the  possession  of 
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real  property.  The  complaint  alleged  title  in  SeweUy  for 
himself,  and  as  trustee  for  his  co-plaintiffs. .  The  title  of  the 
plaintiffs  was  derived  through  a  sheriff's  sale  of  the  prop- 
erty, under  a  decree  in  favor  of  Daniel  Yandes  against  Levi 
Adler  and  Jacob  Alshvler^  in  the  Fountain  Circuit  Court,  for 
the  sale  of  the  property  to  pay  a  balance  of  purchase  money, 
Yandes  having  before  that  time  sold  the  land  by  title  bond 
to  Levi  Adler  and  Alshuler.  On  the  decree,  Damd  Adler 
became  replevin  bail.  At  the  time  of  suing  out  execution, 
the  plaintiff,  jS^^U,  was.the  assignee  of  this  decree,  and 
became  one  of  the  purchasers  at  the  sale.  The  plaintiffs 
answered  by  the  general  denial. 

The  venue  was  changed  from  the  Fountain  to  the  VerwiU 
lion  Circuit  Court,  where  there  was  a  trial  by  jury,  and  a 
verdict  for  the  plaintiffs  Sewell^  George  Wilder^  Atwood 
and  Barnes^  and  against  the  plaintiffs  Kent,  David  Wilder j 
Dyer  and  Cane.  The  defendants  moved  for  a  new  trial, 
firat,  for  error  of  law  occurring  at  the  trial,  and  excepted  to 
by  the  defendants,  in  refusing  to  admit  in  evidence  the  title 
bond  of  Daniel  Yandes  to  Levi  Adler  and  Jacob  Alshuler,  and 
the  assignment  thereon  to  the  defendant,  David  Adler ^  and  the 
evidence  offered  as  to  the  payment  of  a  part  of  the  pur- 
chase money  of  the  lots  in  question  by  David  Adler  to  Daniel 
Yandes^  and  notice  to  the  plaintiff' iSetreS  of  such  assignment, 
before  his  purchase  of  the  lots  in  question,  and  also  for 
error  in  giving  and  refusing  instructions. 

Rat,  J. — The  appellee  objects  to  the  consideration  of  the 
paper  contained  in  the  record,  and  styled  a  bill  of  excep- 
tions, on  the  ground  that  the  original  transcript  did  not 
contain  any  evidence  that  the  same  was  signed  within  the 
time  allowed  by  the  court.  The  return,  however,  to  a  cer- 
tiorarij  shows  that  the  court,  upon  notice  to  the  appellee, 
and  on  motion,  ordered  its  record  to  be  so  amended  as  to 
state  this  fact.  This  amendment,  it  is  claimed,  is  erroneous. 
But  still  it  has  been  made  and  is  now  part  of  the  record, 
9nd  as  the  appellee  has  not  presented  this  action  of  the 
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court  for  review,  by  an  assignment  of  cross-error,  we  can- 
not consider  the  objection. 

The  evidence  offered  by  the  appellants  to  prove  the 
assignment  of  the  title  bond  to  David  Adler j  and  notice  to 
YandeSj  before  the  beginning  of  the  action  by  Yarkdes 
against  Levi  Adler  and  Alshulerj  was,  we  think,  improperly 
rejected.  The  evidencie  showed  that  David  Adler  was  not  a 
party  to  the  decree.  The  fact  that  he  became  replevin  bail 
after  the  entry  of  the  decree  did  not  make  his  equitable  titie 
subject  to  sale  under  the  decree,  but  only  renders  his  prop- 
erty subject  to  execution  so  liable.    2  G.  &  H.,  §  427,  p.  285. 

The  proceedings  of  the  sheriff  in  the  execution  of  the 
decree,  in  subjecting  the  property  first  to  sale,  as  directed,  to 
satisfy  the  judgment,  was  simply  carrying  out  so  much  of 
the  decree  as  went  against  the  land,  in  rem.  It  could  only 
operate  against  the  interest  of  those  who  were  parties  to 
the  judgment,  as  a  judgment  in  rem.  In  the  execution  of 
that  part  of  the  decree,  the  sheriff  could  only  sell  the  inter- 
est of  those  persons  in  the  land  who  were  parties  to  the 
decree  when  it  was  rendered.  So  far  the  judgment  was 
personal,  and  in  the  execution  of  that  part  of  the  judgment, 
the  property  of  the  replevin  bai],  like  that  of  his  principal, 
was  liable,  so  far  as  such  property  could  be  reached  by 
execution.  The  evidence  offered,  therefore,  tended  to 
establish  an  equitable  title  in  David  Adler^  which  would 
defeat  the  action,  and  it  should  have  been  admitted. 

The  instructions  asked  by  the  appellant  in  regard  to  the 
duty  of  the  sheriff"  in  offering  the  rents  and  profits  of  the 
entire  lands  levied  upon,  where  they  consisted  of  several 
lots,  or  subdivisions,  were  correctly  refused.  The  statute 
provides  that  the  interest  of  the  judgment  debtor  in  any 
real  estate  shall  not  be  sold  until  the  rents  and  profits  there- 
of for  a  term  not  exceeding  seven  ye&rs  shall  first  have 
been  offered  for  sale.  This  simply  requires  the  offer  of  the 
rents  and  profits  of  each  several  lot  before  oftering  the  fee 
of  that  particular  lot  for  sale.  Any  other  construction 
might  often  deprive  the  execution  defendant  of  the  use 
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and  enjoyment  of  all  his  property  for  a  term  of  years,  when 
the  sale  of  a  small  portion  of  it  would  discharge  the  debt. 
So  of  the  demand  upon  the  court  to  instruct  the  jury  that 
the  finding  must  be  for  all  of  the  plaintiflEs,  or  for  the  defen- 
dants. The  complaint  discloses  that  Sewell  held  the  legal 
title,  in  his  own  right,  and  as  trustee  of  an  express  trust  in 
favor  of  his  co-plaintiffs.  He  was,  therefore,  entitled  to 
recover  the  entire  property  from  the  defendants,  if  his  claim 
was  well  founded.  He  was  not  required  to  make  his  cestuis 
que  timst  parties,  and  the  fact  that  they  all  united  in  the  alle- 
gation that  he  was  entitled  to  recover  was  a  matter  of  little 
importance  to  the  defendants.  If  he  recovered,  by  virtue 
of  his  title  in  fee,  it  was  a  recovery  of  all  the  property. 
"When  that  result  was  reached,  all  interest  of  the  defendants 
in  the  question  was  ended  in  that  court.  The  court  com- 
iliitted  no  error  in  refusing  the  instructions  asked. 

For  the  error  in  rejecting  the  evidence  offered,  the  judg- 
ment i^  reversed,  with  costs,  and  the  cause  remanded  for 
further  procedings,  in  accordance  with  this  opinion. 

Gregory,  C.  J.,  having  been  of  counsel,  was  absent. 

iJ.  P.  Davidson  and  2?.  P.  DeHart^  for  appellants. 

W.  jB".  Malloryj  for  appellees. 


Rathburn  v.  Wheeler. 

Pkactick. — Spkciai.  FiNDiiros. — Where  the  court  below  makes  a  epecial 
finding,  stating  the  facts,  and  the  conclusions  of  law  upon  them,  and  the 
proper  exceptions  are  taken  to  the  conclusions  of  law  stated,  it  is  not 
necessary  that  there  should  be  a  motion  for  a  new  trial  in  order  to  raise 
the  question  in  this  court  of  the  correctness  of  such  legal  conclusions. 

Statutobt  Construction. — Usubt. — Where  a  note  was  executed  in  18G1, 
in  the  face  of  which  usurious  interest  was  included,  and  afterwards  pay- 
ments of  usurious  interest  were  made  thereon,  in  1865  and  1866,  an^ 
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suit  WRB  brought  on  the  note  after  the  act  of  1867,  regulating  interest^ 
(Acts  18G7,  p.  151,)  was  passed  and  went  into  force. 

Held,  that  the  case  as  to  the  question  of  usurious  interest  was  governed  by 
the  act  of  1867. 

Eeldy  also,  that  the  payments  of  usurious  interest  in  1866  and  1866  should 
be  taken  into  consideration,  for  the  purpose  of  ascertaining  whether  in 
fact  the  interest  paid  exceeded  the  rate  of  ten  per  cent,  per  annum,  the 
limit  fixed  by  the  act  of  1867,  and  if  it  did,  that  the  excess  orer  that  rate 
was  usurious  and  might  be  recouped,  notwithstanding  the  act  of  1865, 
which  forbade  the  recoTcry  of  money  Toluntarily  paid  as  usurious  interest. 

APPEAL  from  the  Porter  Circuit  Court. 

Elliott,  J. — This  was  an  action  by  Whederj  as  assignee, 
on  a  promissory  note,  against  Raihburn^  the  maker.  The 
note  was  for  $500,  payable  three  years  after  date,  with  inter- 
est payable  annually,  and  was  dated  February  8, 1864.  The 
second  paragraph  of  the  defendant's  answer  alleges,  in  sub- 
stance, that  thirty  dollars  of  usurious  interest  was  included 
in  said  note,  besides  which  he  executed  to  PoUardj  the  payee 
thereof,  two  other  promissory  notes,  amounting  in  the  aggre- 
gate to  ninety  dollars,  which  he  subsequently  paid,  the  only 
consideration  therefor  being  unlawful  and  usurious  interest 
to  accrue  on  the  note  sued  on,  after  its  date.  For  which 
several  sums  a  credit  is  claimed  on  said  note.  Issue  was 
joined  on  the  answer,  and  by  agreement  of  the  parties  was  sub- 
mitted to  the  court  for  trial.  The  court  found  for  the  plain- 
tiff the  sum  of  $585  75,  for  which  amount  judgment  was 
rendered. 

A  bill  of  exceptions  shows  that,  at  the  request  of  the 
defendant,  the  court  found  the  facts  specially,  and  stated 
the  conclusions  of  law  arising  therefrom.  The  special  find- 
ing, BO  far  as  it  relates  to  the  question  presented  to  this 
court,  is  as  follows :  *  That  the  note  was  given  by  Sathbum 
to  the  payee  thereof  for  $470,  loaned  by  the  latter  to  the 
former,  and  that  there  was  thirty  dollars  usurious  interest 
included  in  the  face  of  the  note,  to  make  it  $600;  that  about 
the  15th  of  May,  1865,  the  defendant  paid  the  sum  of  sixty 
dollars,  thirty  dollars  of  which  was  paid  as  usurious  interest 
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on  said  note,  and  thirty  dollars  was  paid  by  mistake,  and 
has  not  been  returned  or  credited  on  said  note;  that  about 
the  15th  day  of  July,  1866,  the  defendant  paid  the  further 
sum  of  thirty  doUara  as  usurious  intel'est  on  said  note. 
From  which  facts,  the  court  held  that  the  defendant  was 
entitled  to  a  credit  on  the  note  for  the  thirty  dollars  usur- 
ious interest  embraced  in  the  face,  of  the  note,  and  for  the 
thirty  dollars  paid  by  mistake  in  May  1865,  making  a  total 
credit  of  sixty  dollars;  but  that  he  was  not  entitled  to  a 
credit  for  the  thirty  dollars  paid  as  interest  in  May  1865,  or 
for  the  like  sum  paid  in  July  1866,  because  ^^of  the  act  of 
the  special  session  of  1865,  forbidding  the  recovery  of 
money  paid  as  usurious  interest."  Thereupon  the  defend- 
ant excepted  "  to  so  much  of  the  decision  of  the  court  as 
denied  his  right  to  the  usurious  interest  paid  in  May  1865, 
and  in  July  1866."  There  was  no  motion  for  a  new  trial, 
and  it  is  insisted  by  counsel  for  the  appellee  that  the  ques- 
tion as  to  the  correctness  of  the  ruling  of  the  court,  as  a 
conclusion  of  law  arising  upon  the  facts  so  found,  is  not 
properly  before  this  court ;  that  in  additipn^  to  the  excep- 
tion, it  was  also  necessary,  to  a  proper  presentation  of  the 
question  here,  that  a  motion  for  a  new  trial,  for  the  alleged 
error  of  law,  should  have  been  made  and  overruled.  We  are 
inclined  to  a  difierent  opinion.  It  is  provided  by  section  341 
of  the  code  that,  ^'  upon  trials  of  questions  of  fact  by  the 
court,  it  shall  not  be  necessary  for  the  court  to  state  its  find- 
ing except  generally,  for  the  plaintiff  or  defendant,  unless 
one  of  the  parties  request  it,  with  the  view  of  excepting  to 
the*decision  of  the  court  upon  the  questions  of  law  involved 
in  the  trial,  in  which  case  the  couii:  shall  first  state  the  facts 
in  writing,  and  then  the  conclusions  of  law  upon  them,  and 
judgment  shall  be  entered  accordingly."  Here,  the  appel- 
lant excepted  to  the  decision  of  the  court  as  to  the  con- 
clusion of  law  upon  the  facts  so  found,  and  notified  the 
court  of  his  intention  to  take  the  question  of  law  to  the 
Supreme  Court.  We  think  it  was  designed  by  the  statute 
that  such  cases  should  be  prepared  for  the  Supreme  Court 
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simply  by  a  proper  exception  tx)  the  concloaions  of  law 
stated  by  the  court,  without  a  motion  for  a  new  trial.  This 
practice  seems  to  be  sustained  by  the  847th  section  of  the 
code,  which  declares  that  "either  party  may  reserve  any 
question  of  law  decided  by  the  court.  Any  question  of 
law  so  reserved  may  be  taken  to  the  Supreme  Court  upon 
the  bill  of  exceptions  showing  the  decision ;  or,  if  it  arises 
on  demurrer,  upon  the  pleadings  involved,"  &c*  The  con- 
struction here  given  to  the  statute  is  in  accordance  with 
the  previous  rulings  of  this  court.  See  WUliama  v.  ITic  N. 
A.  ^  S.  R.  R.  Co.  5  Ind.  Ill ;  Myerson  v.  Neff  id.,  523;  Ad- 
dleman  v.  Erwin,  6  Ind.  494;  Spencer  v.  Russel,  9  Ind.  157; 
The  Indianapolis  Ins.  Co.  v.  Masonj  11  Ind.  171. 

Having  thus  disposed  of  the  preliminary  question,  we 
return  to  the  question  presented  by  the  appellant.  Did  the 
court  err  in  the  conclusion  of  law  from  the  facts  presented 
by  the  special  finding  ?  The  act  of  1861,  under  which  the 
note  in  this  suit  was  given,  and  the  payment  of  the  thirty 
dollars  in  JIfay,  1865,  made,  fixed  the  rate  of  interest  at  six 
per  cent,  per  annum,  and  declared  all  interest  contracted 
for,  reserved,  or  received,  in  excess  of  that  rate  to  be  usur- 
ious ;  but,  in  all  such  cases,  authorized  the  recovery  of  in- 
terest at  the  rate  of  six  per  centum  per  annum.  It  also 
provided,  that  "if  a  greater  rate  of  interest  than  six  dollars 
a  year  for  one  hundred  dollars  shall  have  been  piud,"  on 
any  contract,  "whether  in  advance  or  not,  judgment  shall 
be  rendered  only  for  the  amount  of  principal,  deducting 
the  excess  of  interest  thus  paid,  at  the  time  paid."  Acta 
1861,  p.  188.  But  in  1865,  at  the  special  session  of  that 
year,  section  5  of  the  act  of  1861  was  amended  so  as  to 
read  as  follows:  "If  a  greater  rate  of  interest  than  is- here- 
inbefore allowed  "  (6  per  cent.)  "  shall  be  contracted  for,  the 
contract  shall  not  tiierefore  be  void,  but  if,  in  any  action  on 
such  contract,  proof  be  made  that  interest  at  a  rate  exceed- 
ing six  dollars  a  year  on  one  hundred  dollars  has  been  di- 
rectly or  indirectly  contracted  for,  the  plaintift'  shall  recover 
only  his  principal  with  six  per  cent,  interest,  and  he  shall 
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also  recover  costs ;  but  that  in  all  cases  iu  which  money  or 
any  other  thing  of  value  shall  have  been  voluntarily  paid 
as  interest  for  the  loan,  use,  or  for  usance  of  money,  the 
same  shall  not  be  recovered  back,  either  directly  or  by  any 
set-oiF  or  counter  claim  or  payment.''  Acts  8pec.  Sess. 
1865,  p.  176.  This  act  was  in  force  when  the  appellant 
paid  the  thirty  dollars  in  July  1866. 

In  1867,  the  legislature  passed  another  act  on  the  subject, 
the  first  section  of  which  fixes  the  legal  rate  of  interest  at 
six  per  cent.,  when  not  otherwise  contracted  for  in  writing, 
and  when  so  contracted  for,  it  cannot  exceed  the  rate  of 
ten  per  cent.;  but  it  may  be  taken  yearly  or  for  any  shorter 
period  in  advance. 

^'  Sec.  2.  All  interest  exceeding  the  rate  of  ten  per  cent* 
um  per  annum  shall  be  deemed  usurious  and  illegal,  as  to 
the  excess  only,  and  in  any  action  upon  a  contract  affected 
by  such  usury,  such  excess  may  be  recouped  by  the  defend- 
ant, whenever  it  has  been  reserved  or  paid  before  the  bring* 
ing  of  the  suit."    Acts  1867  p.  151. 

This  act  was  in  force  when  the  present  suit  was  instituted, 
and  we  agree  with  the  appellant's  counsel  in  the  opinion 
that  the  decision  of  the  case  must  be  governed  by  it.  JSed- 
man  v.  Deputy^  26  Ind.  838.  And  we  think  the  Common 
Pleas  erred  in  refusing  to  take  into  consideration  the  pay- 
ments in  May  1865,  and  July  1866,  for  the  purpose  of  ascer- 
taining the  amount  due  on  the  note,  or  in  determining 
whether  it  was  in  fact  usurious  under  the  statute,  as  well  as 
in  supposing  that  the  usurious  interest,  if  any,  could  not  be 
recouped  because  of  the  provision  in  the  act  of  1865.  But 
nevertheless  we  cannot  reverse  the  judgment,  for  the  rea- 
son that  it  is  not  for  a  greater  amount  than  was  actually 
due  on  the  note,  under  the  statute  of  1867. 

The  appellant's  counsel  is  in  error  in  supposing  that  the 
payments  referred  to  should  be  deducted  from  the  principal 
of  the  note,  or  the  whole  amount  credited  upon  the  six  per 
cent,  interest  which  the  note  drew  from  date.  Those  pay- 
ments were  made  for  interest  over  and  above  the  six  per  cent- 
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um  accruing  by  the  terms  of  the  note.  The  second  section 
of  the  act  of  1867,  only  declares  the  excess  of  interest  above 
the  rate  of  ten  per  centum'  per  annum  to  be  usurious  and 
illegal,  and  only  authorizes  such  excess  to  be  recouped 
when  it  has  been  reserved  or  paid  before  the  bringing  of 
the  suit.  Here,  the  real  contract  between  the  parties,  as  dis- 
closed by  the  answer,  with  which  the  finding  of  the  court 
substantially  agrees,  was  this :  The  appellant  contracted 
for  a  loan  of  $.500  for  three  years,  with  interest  at  the  rate 
of  twelve  per  cent,  per  annum.  The  note  was  executed  for 
the  sum  loaned,  with  interest  at  the  rate  of  six  per  cent 
payable  annually;  at  the  same  time,  the  payee  retained  thir- 
ty dollars  of  the  sum  loaned,  being  six  per  cent,  thereon  for 
one  year,  in  advance,  and  the  appellant  executed  his  notes 
for  sixty  dollars,  payable  at  a  future  time,  which,  with  the 
thirty  dollars  retained  from  the  loan,  made  six  per  cent, 
interest  for  the  three  years  the  note  had  to  run.  This,  un- 
der the  statute  of  1867,  would  make  two  per  cent  of  usur- 
ious interest  for  three  years,  which,  if  paid,  might  be  re- 
couped. Adopting  this  rule,  and  it  will  appear  by  calcula- 
tion, that  the  judgment  of  the  court  is  for  a  less  sum  than 
was  actually  due  on  the  note.  The  appellant  has  nothing 
therefore  of  which  to  complain.  He  was  not  injured  by 
the  finding  of  the  court,  and  the  judgment  must  be  affirmed. 

The  judgment  is  affirmed,  with  five  per  cent  damages 
and  costs. 

J.  E,  McDonald^  A.  L.  Raachtj  T.  J.  Merrifidd  and  W* 
H.  Calkins  for  appellant. 

S.  L  Anthony  J  F.  Church,  S.  E.  Perkins,  L.  Jordan  and 
8.  E.  Perkins  Jr.,  for  appellee. 
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Patterson  and  Others  v.  Underwood. 

Btatutx  of  Fbauds. — ^The  following  was  held  not  to  be  a  sufficient  memo- 
random  in  writing  to  take  a  contract  for  the  sale  of  lands  out  of  the  stat- 
ute of  frauds :  "  Reoeiyed  of  A  three  hundred  dollars  cash,  on  payment  on 
house." 

DxED. — Escrow. — A  purchased  of  B,  by  parol,  a  house  and  lot  for  $500,  and 
paid  $800  of  the  purchase  money.  The  legal  title  of  the  property  was  in 
C,  who,  at  B's  request,  made  a  deed  to  A,  and  handed  it  to  B,  to  be  delir- 
ered  if  A  would  release  the  claim  he  set  up  to  a  pile  of  manure  on  the  lot, 
which  G  claimed  as  his  own ;  A  refusing  to  do  this,  B  refused  to  doliTcr 
the  deed,  and  destroyed  it. 

Held,  that  the  deed  was  not  delivered  to  B  as  an  escrow,  but  only  to  place 
him  in  a  condition  to  comply  with  his  contract  with  A,  and  having  been 
destroyed  before  A  had  paid  the  balance  of  the  purchase  money,  he  could 
claim  no  title  under  the  deed. 

APPEAL  from  the  Orange  Circuit  Court. 

Gbegort,  C.  J. —  Underwood  filed  his  complaint  against 
Patterson  and  wife,  Stalaip  and  Birdj  for  the  specific  per- 
formance of  a  contract  for  the  conveyance  of  real  estate.  It 
is  averred  in  the  complaint  that  Underwood  purchased  of 
Patterson  and  wife  lots  numbers  19  and  20  in  the  town  of 
Valcnej  Orange  county,  Indiana^  for  f  504,  and  paid  $300 
thereof,  and  took  a  receipt  therefor,  as  follows :  "  Received 
of  L.  Underwood  $800  cash,  on  payment  on  house."  (Sig^d) 
^'John  J.  Patterson.  Valene,  March  29, 1866.''  That  at  the 
time  of  the  purchase,  the  legal  title  to  the  lots  was  in  Jesse 
L.  Bell ;  that  Underwood  tendered  to  Patterson  and  wife  the 
$204,  and  demanded  a  deed ;  that  BeJl  and  wife,  at  the 
request  of  Patterson  and  wife,  execut^ed  and  acknowledged  a 
deed  of  conveyance  in  fee  for  the  lots  to  Undenvoodj  and 
handed  it  to  Patterson;  that  some  difficulty  occurred 
between  the  parties  about  a  pile  of  manure  on  the  lots,  and 
Patterson  tore  the  deed  in  three  pieces,  and  threw  it  on  the 
floor ;  that  Underwood  picked  up  the  pieces  and  produced 
the  same,  and  made  the  deed  a  part  of  his  complaint.  That 
afterwards  Patterson  and  wife  sold  the  lots  to  Stalcup  and 
JBtrrf,  who  had  full  notice  of  UnderwoocCs  equity.    Patterson 
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demurred  to  tbe  complaint,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled.  The  defendants  answered,  1.  By 
the  general  denial.  2.  That  Jesse  L.  Bell  had  on  the  lots  a 
pile  of  manure,  valued  at  $15,  piled  up  in  a  rail  pen  thereon, 
which  he  reserved  in  the  sale  of  the  lots  to  Patterson  and 
wife,  and  after  the  alleged  sale  by  Patterson  and  wife  to 
Underwoodj  the  latter  claimed  the  manure  by  reason  of  his 
purchase  of  the  lots,  and  refused  to  take  a  deed  unless  the 
manure  was  given  up  to  him.  That  the  deed  mentioned  in 
the  complaint  was  made  by  Bell  and  wife,  upon  the  express 
understanding  and  agreement  between  BeU  and  wife  and 
Patterson  and  wife,  that  it  was  to  be  delivered  to  Underwood 
provided  he  would  relinquish  his  claim  to  the  manure,  and 
not  otherwise.  That  when  so  tendered  to  him,  in  accord- 
ance with  said  agreement,  he  refused  to  accept  it  unless  the 
manure  was  given  up  to  him.  That  Patterson  then 
announced  to  Underwood  that  he  would  abandon  his  con- 
tract of  sale  of  the  lots  to  the  latter,  and  in  his  presence 
tore  up  the  deed  and  threw  down  the  pieces,  which  were 
picked  up  and  attached  together  by  the  plaintiff.  That 
Patterson  tendered  back  to  Underwood  the  $300.  Underwood 
demurred  to  the  second  paragraph  of  the  answer.  The 
demurrer  was  sustained.  Trial  by  the  court.  Finding  for 
the  plaintifi'.  Motion  for  a  new  trial  overruled,  and  final 
decree.    The  evidence  is  before  us. 

Underwood  purchased  the  lots  of  Paiterson  and  wife  on  the 
29th  of  March,  1866,  for  $500,  and  paid  down  $800,  and 
agreed  to  pay  the  balance  within  ten  days.  Patterson  was 
in  possession  at  the  time,  but  Bell  had  the  legal  title.  By 
the  terms  of  the  contract  of  sale,  Patterson  was  to  cause  BM 
to  convey  the  lots  to  Underwood.  Patterson  executed  and 
delivered  to  Underwood  the  receipt  set  forth  in  the  com- 
plaint. At  the  request  of  Patterson  and  wife,  Belt  and  wife 
signed  and  acknowledged  a  deed  of  conveyance  in  fee 
for  the  lots  to  Underwood,  and  placed  the  same  in  the 
hands  of  Patterson  for    Underwood,    At  the  time  of  the 
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Bale  to  Underwoody  there  was  on  the  lots,  in  pens,  a  pile 
of  manure,  which  Underwood  claimed  under  his  purchase. 
Bell  claimed  that  he  had  reserved  the  manure  in  his  con- 
tract with  Patterson  and  wife.  And  before  he  signed  and 
placed  the  deed  in  Patterson^s  hands,  he  had  removed  the 
manure;  when  he  placed  the  deed  in  Patterson^s  possession, 
he  told  him  not  to  deliver  it  to  Underwood  until  the  latter 
relinquished  his  claim  to  the  manure.  Before  the  expira- 
tion of  the  ten  days  within  which  Underwood  was  to  pay 
the  balance  of  the  purchase  money,  Bdl,  Patterson  and 
Underwood  met.  Patterson  told  Undenoood  that  he  had  his 
deed,  and  read  it  to  him.  The  latter  said  it  was  all.  right, 
and  offered  to  pay  the  money,  but  the  former  told  him  he 
could  not  have  the  deed  until  he  relinquished  his  claim  to 
the  manure.  Underwood  said  he  would  settle  that  thereaf- 
ter, and  refused  to  relinquish  his  claim  to  the  manure. 
Thereupon  Patterson  tore  up  the  deed  and  left.  Undenoood 
gathered  up  the  pieces  and  put  them  together.  The  next 
day,  and  within  the  ten  days.  Underwood  offered  to  relin- 
quish his  claim  to  the  manure,  and  take  the  deed  on  the 
terms  offered^by  Bell ;  Patterson  was  willing  to  do  this,  but 
his  wife  objected.  At  the  time  Patterson  tore  up  the  deed, 
he  told  Underwood  that  he  had  some  money  fbv  him.  The 
latter  replied  that  he  owed  him  nothing.  Underwood  ten- 
dered the  balance  of  the  purchase  money  within  the  time 
agreed  on,  and  demanded  the  deed,  and  brought  the  money 
into  court. 

I  think  the  court  below  conmiitted  no  error  in  overruling 
the  demurrer  to  the  complaint.  The  complaint  shows  a 
conveyance  by  Bdl  and  wife,  at  the  request  of  Patterson  and 
wife,  to  Underwood  for  the  lots,  in  fulfillment  of  a  parol  con- 
tract of  sale.  This  was  sufiicient  to  take  the  case  out  of 
the  statute  of  frauds. 

The  allegation  in  the  complaint  that  the  deed  was  exe- 
cuted, includes  delivery,  as  delivery  is  an  incident  essential 
to  the  due  execution  of  a  deed.  4  Kent's  Oom.  4&4.  The 
Vol.  XXIX.— 89. 
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averment  that  the  deed  was  handed  to  PaUemm  does  not 
qualify  or  explain  the  averment  of  execution.  If  both  pai^ 
ties  be  present,  and  the  usual  formalities  of  execution  take 
place,  and  the  contract  is,  to  all  appearances,  consummated, 
without  any  conditions  or  qualifications  annexed,  it  is  a 
complete  and  valid  deed,  notwithstanding  it  be  -  left  in  the 
custody  of  the  grantor.  4  Kent's  Com.  455-6.  But  Elliott 
and  Rat,  J.  J.,  do  not  concur  in  this  view  of  the  law,  and 
the  question  is  not  decided. 

There  is  nothing  in  the  second  paragraph  of  the  answer 
which  is  not  emlmiced  by  the  general  denial.  The 
appellants  relied  below  on  the  statute  of  frauds.  The 
receipt  is  not  a  sufficient  memorandum  in  writing  to  take 
the  case  out  of  the  statute.  It  contains  no  promise  to  con* 
vey.  There  was  no  note  or  memorandum,  therefore,  in 
writing,  of  the  contract.  The  case  turns,  however,  upon 
the  question  whether  the  deed  from  Bdl  to  Underwood  was 
delivered  to  BaUterson  as  an  escrow  f  At  the  time  the  divis* 
ion  of  this  court  was  certified,  the  writer  of  this  was  of 
the  opinion  that  it  was  so  delivered ;  but  upon  mature  con- 
sideration, the  court  is  now  satisfied  that  this  position  can- 
not be  maintained.  BLACKSTONB,in  his  commentaries,  says : 
<^  A  delivery  may  be  either  absolute,  that  is,  to  the  party  or 
grantee  himself,  or  to  a  third  person,  to  hold  till  some  con- 
ditions be  performed  on  the  part  of  the  grantee,  in  which  last 
case  it  is  not  delivered  as  a  deed,  but  as  an  escrow^  that  is,  as 
a  scrowl  or  writing,  which  is  not  to  take  eiFect  as  a  deed 
until  the  conditions  be  performed,  and  then  it  is  a  deed  to  all 
intents  and  purposes."  VoL  2,  p.  807.  If  this  writing,  in  the 
hands  of  Patterson^  was  an  escrow^  then,  upon  the  performance 
by  Underwood  of  the  condition,  it  must  have  become  effective 
to  all  intents  and  purposes;  but  I7n<&rtroac2  was  not  entitied 
to  its  possession  until  he  paid  Patterson  the  balance  of  the 
purchase  money.  Bdlj  then,  only  placed  Patterson  in  a  con- 
dition to  comply  with  his  contract  with  Underwood^  and 
before  such  compliance  Patterson  tore  up  the  writing,  and 
refused  to  perform  his  contract^  leaving  Underwood  to  his 
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remedy  on  his  parol  ccmteMti  which  we  have  seen  was 
within  the  statute  of  frauds.  The  court  below  erred  in 
overruling  the  appellants'  motion  for  a  new  trial. 

The  judgment  is  reversed,  with  costs^  and  the  cause 
remanded  to  said  court,  with  directions  to  grant  a  new 
trial,  and  for  further  proceedings. 

L.  Q.  ^  C.  A.J)e  Brula-y  A.  M.  Black  and  F.  WUson^  for 
appellants. 

A.  J.  Smpsoriy  for  appellee. 


Chapin  v.  Clapp  and  Others. 

Abstract  of  Bbcobd. — The  ftbatract  required  by  the  rales  of  this  eouri  ft 
ftn  abreviated  statement  of  the  pleadings,  orders  of  eonrt,  Terdict  and 
judgment,  and,  when  made  part  of  the  record  bj  bill  of 'exceptions,  any 
motions  made,  the  eyidence  and  the  instmotions. 

Sams. — ^This  abstract  need  not  be. of  the  entire  record,  bnt  only  of  so  much 
as  is  necessary  to  present  the  errors  assigned  and  relied  on.  Just  what 
is  necessary,  in  a  Tariety  of  cases,  stated  by  the  court,  is  ftiUy  explained  in 
the  opinion. 

APPEAL  from  the  MkhaH  Common  Pleas. 

Gbeoort,  C.  J. — The  transcript  of  the  record  contains 
three  hundred  and  eighty  pages.'  The  errors  assigned  are 
1.  ^*  That  the  court  erred  in  overruling  the  motion  of  appel- 
lant  for  a  new  trial.  2.  That  the  court  erred  in  overruling 
the  motion  of  the  appellant  for  judgment  in  his  favor,  not- 
withstanding the  verdict,  fi.  That  the  court  erred  in  refus- 
ing to  require  the  jury  to  make  more  specific  answers  to 
the  9th,  18th,  20th,  28d  and  24th  special  interrogatories. 
4.  That  the  court  erred  in  giving  to  the  jury  each  of  in- 
structions numbered  1,  2,  8,  5,  6,  7,  9,  10  and  11,  at  the 
request  of  the  appellees,  and  over  the  appellant's  objec- 
tions. 5.  That  the  court  erred  in  refusing  to  require  the 
jury  to  answer  the  14th,  ISth^  19th,  20th  and  2l8t  interrog- 
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atories  submitted  by  the  appellant.  6.  That  the  court  erred 
in  rendering  judgment  against  the  appellant." 

The  abstract  is  not  sufficient  to  present  any  one  of  the 
errors  assigned.  All  the  errors  complained  of  are  embraced 
in  the  assignments  numbered  one  and  two.  The  other 
errors  assigned,  except  the  6th,  were  errors  of  law  occur- 
ring at  the  trial,  which  must  have  been  embraced  in 
the  motion  for  a  new  trial,  to  be  available  to  the  appel* 
lant.  There  is  no  abstract  whatever  of  the  testimony; 
nor  is  it  shown  that  the  reasons  for  a  new  trial  em- 
braced  any  of  the  errors  of  law  complained  of.  There 
is  no  abstract  of  the  interrogatories  puttothe  juiy.  There 
is  a  statement  of  some  of  the  special  findings,  but  not 
enough  to  say  that  the  answers  to  the  interrogatories,  taken 
as  a  whole,  are  inconsistent  with  the  general  finding. 

A  good  abstract  of  the  record,  under  the  rule,  is  an  abre- 
viated  statement  of  the  pleadings,  entries  made  by  the 
clerk  in  the  order  book,  including  the  verdict  and  judgment, 
and,  when  made  a  part  of  the  record  by  a  bill  of  exceptions, 
the  instructions  of  the  court,  the  proofs  and  affidavits  made 
in  the  progress  of  the  cause.  It  is  not,  however,  required 
by  the  rule  that  the  abstract  should  be  of  the  entire  record, 
but  only  of  so  much  thereof  as  is  secessary  to  present  the 
errors  assigned  and  relitd  upon  for  the  reversal  of  the  judg- 
ment. The  abreviation  must  be  a  clear  statement  of  every 
material  thing  in  the  pleadings,  proof,  instructions,  affida- 
vits and  entries  in  the  order  book,  having  a  necessaiy  and 
material  bearing  on  the  question  presented  and  embraced 
in  the  error  assigned  and  relied  on.  When  the  judgment 
is  on  demurrer  to  the  complaint,  or  when  a  demuirer  has 
been  overruled  thereto  and  the  ruling  excepted  to,  it  is  only 
necessary  to  abreviate  the  material  allegations  of  the  com- 
plaint, or  so  much  thereof  as  is  necessary  to  the  correct  un- 
derstanding of  the  defect  complained  of,  the  demurrer,  and 
the  action  of  the  court  thereon.  When  the  judgment  has 
been  rendered  on  a  demurrer  to  an  answer,  or  some  para- 
graph thereof,  or  when  a  demurrer  has  been  oveimled^  or 
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BQStunedy  to  some  paragraph  thereof,  to  which  the  opposite 
party  has  excepted,  the  abreviated  statement  must  embrace 
the  material  allegations  of  the  complaint,  to  which  the 
answer  demurred  to  was  addressed,  the  material  averments 
of  such  answer,  the  demurrer,  and  the  action  of  the  court 
thereon, ,   When  the  j  udgment  is  on  demurrer  to  a  reply,  or 
some  paragraph  thereof,  or  when  a  demurrer  has  been  sus- 
tained, or  overruled,  to  some  paragraph  thereof,  to  which  the 
opposite  party  has  excepted,  then  the  abstract  must  embrace 
the  material  allegations  of  the  previous  pleadings,  to  which 
the  reply  demurred  to  relates,  the  material  averments  of 
such  reply,  the  demurrer,  and  the  action  of  the  court  there- 
on.   "When  a  motion  in  arrest  of  judgment  has  been  sus- 
tained, or  overruled,  to  which  the  opposite  party  has  excep- 
ted, as  that  motion  searches  the  record,  and  reaches  any  de- 
fect in  the  pleadings  not  cured  by  the  verdict,  or  the  statute  of 
amendments,  or  waived  by  failing  to  demur,  there  must  be 
an  abreviated  statement  of  the  material  allegations  of  the 
pleadings,  the  making  of  the  motion,  and  the  action  of  the 
court  thereon.    When  the  error  relied  on  is  the  overruling 
of  a  motion  for  a  new  trial,  for  error  of  law  occurring  at 
the  trial,  in  admitting  or  rejecting  evidence,  in  instructing 
or  refusing  to  instruct,  the  abstract  must  embrace  so  much 
of  the  pleadings  as  is  necessary  to  show  the  materiality,  or 
immateriality,  of  the  evidence  admitted  or  rejected,  to  which 
must  be  added,  in  case  of  instructions  given  or  refused,  an 
abreviated  statement  of  so  much  of  the  testimony  as  shows 
the  applicability,  or  inapplicability,  of  the  instructions  to 
the  case  made,  the  evidence  admitted  or  refused,  the  instruc- 
tions given  or  refused,  embracing  all  given  on  the  same  sub- 
ject, and,  in  either  case,  an  abreviated  statement  of  the 
motion  for  a  new  trial,  including  the  reasons  therefor,  and 
the  action  of  the  court  thereon.    When  the  error  com- 
plained of  is  the  overruling  or  sustaining  of  a  motion  for  a 
new  trial,  on  the  ground  that  the  evidence  does  not  sustain 
the  verdict,  the  abstract  must  embrace  the  material  aver- 
ments of  the  pleadings  forming  the  issues  tried,  and  the 
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testimony,  in  narrative  form,  noting^  the  conflict  in  the  evi- 
dence, if  any  there  be,  the  motion,  and  the  aedon  of  Hie 
court  thereon. 

Under  the  rule,  the  appeal  must  be  dismissed.  It  is  there- 
fore considered  by  the  court  that  the  appeal  in  the  above 
entitled  cause  be  dismissed,  at  the  costs  of  the  appellant, 

W.  O.  Greorge  and  J*.  Bradley j  for  appellant. 

J.  A.  ListoUj  N.  Eddy  and  J.  S.  Harvey y  for  appelU 


Chapin  r.  Glapp. 

IsTTXRBOGATOBiBB  TO  JuRT. — lu  this  case,  Uio  quostiozis  considered  bj  the 
court  arise  upon  numerous  interrogatories  addressed  to  the  jury,  and  the 
answers  thereto.  The  points  cannot  be  stated  without  setting  out  the 
interrogatories  and  answers,  and  reference  is  therefore  made  to  the  opin- 
ion for  the  points  decided. 

APPEAL  from  the  Elkhart  Common  Pleas. 

Frazeb,  J. — The  complaint  was  in  three  paragraphs. 
The  first  paragraph  alleges  a  special  contract,  in  writing, 
between  the  parties  for  the  building  of  a  house  by  the  plain- 
tifi',  for  the  defendant,  and  furnishing  the  materials  therefor, 
at  a  fixed  price  of  $3,100.  That  at  the  instance  of  the  de- 
fendant, the  plans  were  greatly  changed  and  enlarged,  and 
the  contract  waived,  and  that  work  was  done  and  materials 
furnished  in  building  the  house,  upon  the  enlarged  plan,  to 
the  amount  of  $4,000  more  than  was  required  by  the  ori^nal 
contract,  &c.  The  second  and  third  paragraphs  are  the 
common  indebitatus  and  quantum  valebant  counts  for  work, 
labor,  care,  diligence  and  materials,  done  and  furnished  by 
the  plaintiff  for  the  defendant,  in  the  erection  of  a  house. 
The  answer  was  in  six  paragraphs,  three  only  of  which  are 
involved  here ;  they  are :  1.  General  denial.  2.  Payment. 
8.  That  the  whole  work  was  done  and  the  materialsfumished. 
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under  the  written  contract,  except  certain  items  at  agreed 
prices,  making  the  aggregate  $3,800,  which  has  been  fully 
paid.  The  reply  denied  the  truth  of  these  paragraphs  of  the 
answer.  The  jury  found  a  general  verdict  for  the  plaintiff, 
in  the  sum  of  92,477,  and  answered  interrogatories  to  the 
effect  that  the  written  contract  had  not  been  waived  by  the 
consent  of  the  defendant ;  that  no  additional  contracts  or 
agreements  were  made  by  the  parties,  and  no  prices  deter- 
mined by  the  parties  for  extra  work ;  that  the  plaintiff  quit 
the  job  before  it  was  completed,  and  that  $3,788  03  had  been 
paid  by  the  defendant  to  the  plaintiff.  Also  as  follows :  ^^  8. 
Did  Clapp  build  a  wood  house  ?  Ans.  No.  9.  If  he  did  not, 
what  was  it  worth  to  do  it,  in  the  summer  and  fall  of  1863  ? 
Ans.  Do  not  know  what  it  cost  Mr.  Chopin,  17.  Did  the 
plaintiff,  on  or  about  the  28th  of  November^  1863,  tell  Cha- 
pin  that  his  extra  work  amounted  to  only  $350,  or  there- 
abouts ?  Ans.  If o.  18.  Did  he  after  that  time  do  any  ex- 
tra work,  and  if  so  what  was  the  amount  of  it  ?  Ans.  We 
do  not  know.  20.  How  much  did  the  defendant  pay  for 
the  completion  of  the  work,  according  to  the  contract  and 
according  to  subsequent  contracts,  if  any  existed,  after  Clapp 
left  the  building  ?  Ans.  We  have  no  means  of  knowing  the 
exact  amount  paid  by  the  defendant  therefor,  but  allow  the 
defendant  $250  for  the  completion  according  to  the  written 
contract.  23.  Did  Clapp  build  the  house  in  a  good  work- 
manlike manner,  and  according  to  the  best  of  his  art  and 
skill  ?  Ans*  He  did,  with  a  few  exceptions.  24.  Did  he 
use  good  and  well  seasoned  materials,  proper  and  snflSicient 
for  said  building  ?  Ans.  He  did,  with  a  few  exceptions." 
Upon  the  return  of  the  verdict,  the  defendant  moved  the 
court  to  require  more  specific  answers  to  the  9th,  18th,  20th, 
23d  and  24th  interrogatories.  The  motion  was  overruled, 
and  we  are  called  upon  to  review  this  action  of  the  court. 
A  motion  by  the  defendant  for  judgment  upon  the  answers 
to  interrogatories  was  also  overruled,  and  that  question  is 
before  us. 
The  giving  of  certain  instructions  to  the  jury  is  also 
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complained  of,  as  not  having  been  applicable  to  the  evi* 
dence,  and  therefore  operating  to  confose  the  jury  and  lead 
it  away  from  the  real  questions  before  it.  It  is  not  claimed 
that  the  instructions  do  not  state  correctly  the  law  of  a  case 
involving  the  points  embodied  in  them,  and  we  have  not 
therefore  considered  their  abstract  soundness,  as  legal  prop- 
ositions. We  have  looked  into  the  evidence,  however,  and 
it  seems  to  us  that  the  instructions  complained  of  cannot 
be  held  to  be  inapplicable  to  it. 

The  sixteenth  interrogatory  was  immaterial,  so  far  as  any 
answer  to  it  could  operate  upon  or  control  a  general  ver- 
dict. It  must  be  considered  with  reference  to  the  seven- 
teenth. Suppose  the  plaintiff  did  tell  the  defendant,  at  a 
certain  time,  that  his  extra  work  then  amounted  to  only 
$350.  Such  an  admission  is  not  conclusive  of  the  fact,  but 
only  evidence  of  it,  and  the  jury  might,  nevertheless,  have 
such  evidence  before  them  as  would  require  them  to  find 
that  the  extra  work  wafi  greatly  in  excess  of  what  tho  plain- 
tiff had  stated  it  to  have  been ;  indeed,  that  it  was  so  much^ 
that  after  deducting  all  payments  made  beyond  the  contract 
price,  the  balance  would  be  the  sum  found  by  the  general 
verdict.  In  that  case,  it  could  certainly  be  of  no  advantage 
to  the  defendant  to  ascertain  whether  or  not  extra  work 
had  been  afterwards  done.  We  think  that  neither  the  sev- 
enteenth nor  eighteenth  interrogatories  should  have  been 
sent  to  the  jury  at  all.  But  again :  Inasmuch  as  the  sev- 
enteenth question  was  answered  in  the  negative,  it  is  not 
within  our  power  to  perceive  how  any  answer  to  the  eigh- 
teenth could  have  controlled  the  general  finding.  No  pos- 
sible answer  to  it  could  have  been  in  conflict  with  the  latter. 
If  it  had  been  found  that  at  the  date  named  in  the  seven- 
teenth, the  extra  work  did,  in  fact,  amount  to  only  $350^ 
then  a  negative  answer  to  the  eighteenth  would  have  been 
important,  for  the  two  answers  together  would  have  shown 
a  limit  beyond  which  the  general  verdict  could  not  go.  The 
twentieth  interrogatory  was  also  immaterial,  and  hence  it 
was  not  error  to  refuse  to  require  a  specific  answer  to  it. 


MAY  TERM,  1868.  617 

Ohftpin  9.  Clftpp. 

The  proper  and  material  qaeetion  was,  not  what  was  paid, 
bat  what  it  was  worth  to  finish  the  work. 

The  answers  to  the  twenty-third  and  twenty-fourth  in- 
terrogatories were  sufficient.  The  answers  were  general, 
because  the  questions  were  general.  If  specific  facts  were 
desired  to  be  found,  the  questions  should  have  been  so 
framed  that  answers  to  them  must  have  involved  a  finding 
as  to  those  facts.  These  interrogatories  did  not  call  for 
answers  any  more  particular  than  were  given. 

We  have  omitted  to  consider,  in  its  natural  place,  the 
question  made  upon  the  refusal  to  require  a  better  answer 
to  the  ninth  question  sent  to  the  jury.  It  is  apparent  that 
the  answer  given  was  not  responsive  to  the  question,  and 
there  was  therefore  no  answer  to  that  question.  But  no 
proper  answer  that  could  be  framed  could  have  been  of  any 
advantage  to  the  appellant,  for  without  an  interrogatory  and 
answer  showing  that  the  plaintifi;*  had  contracted  to  build  a 
wood  house,  and  there  were  none,  any  answer  to  the  ninth 
interrogatory  would  have  stood  as  a  detached  fact,  and  could 
not  have  directed  the  judgment,  as  against  the  general  ver- 
dict. This  interrogatory  should  not  have  been  put,  unless 
others  connecting  it  with  the  case  had  gone  with  it. 

We  perceive  nothing  in  the  answers  to  the  interrogatories 
upon  which  the  court  below  could  have  based  a  judgment 
contrary  to  the  general  verdict.  True,  some  of  the  an- 
swers might  possibly  be  construed  as  meaning  that  there 
was  no  contract,  either  express  or  implied,  concerning  the 
work,  save  that  which  was  originally  put  in  writing,  the 
jury  having  found  that  there  was  no  ^^  other  made  between 
the  parties.^'  But  such  a  construction  would  be  unreason- 
able, and  is  not  required  by  the  language  employed.  It  was 
not  disputed  on  the  trial,  that  some  modifications  of,  and| 
changes  and  additions  to  the  ori^al  plan  of  the  building 
had  been  made  at  the  appellant's  request.  To  this  the  ap- 
pellant himself  testified  as  a  witness.  The  dispute  was 
almost  wholly  concerning  the  extent  and  cost  of  these  chan- 
ges.   Under  such  circumstances,  it  would  be  very  unfair  to 
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suppose  that  the  jary  meant  to  find  that  there  was  no  extra 
work  done,  under  such  circumstances  that  the  law  would 
imply  a  promise  to  pay  for  it.  It  would  be  justified  only  in 
the  event  that  such  language  was  used  in  the  findings  as 
would  not  reasonably  admit  of  any  other  interpretation. 
But  that  is  not  so  here.  The  more  natural  meaning  of  the 
terms  employed  is  that  no  such  contract  was  expressly  made, 
by  or  "  between  the  parties." 

The  judgment  is  affirmed,  with  three  per  cent,  damages 
and  costs. 

A.  Q.  Porter  J  B.  Harrison  and  W.  P.  Fishbaeky  for  appellant. 

J.  S.  Sdrvey  and  N.  Van  J9bm,  for  appellee. 


Grossman  v.  Latjbbb  and  Another. 

Use  avb  Oocutxtiov. — Sbt  Orp. — ^Taxes  on  real  estate,  paid  by  the  occu- 
pant or  tenant  thereof^  constitutei  under  the  etatute,  (1 G.  &  H.  { 19^  p. 
118)  a  good  set-off  in  an  action  against  such  occupant  or  tenant,  but  the 
Talue  of  improTements  Toluntarilj  made  do  noL 

Sams. — ^Ihpahct. — Nscxbsa&iss. — ^It  is  a  general  rule  that  a  step  father 
who  takes  the  infant  children  of  his  wife  bj  a  prior  marriage  to  reside 
with  him,  as  members  of  the  family,  cannot  hold  4hem  liable  for  neecss* 
aries  which  he  furnishes  them. 

Sauk. — But  where  a  step  father,  at  the  request  of  his  wife,  consents  to,  and 
does,  take  her  infant  children  by  a  former  marriage  to  his  house,  and 
maintains  and  educates  them  in  consideration  of  their  serrioes,  and  the 
use  of  the  land  which  belonged  to  her  and  them  as  tenants  in  common, 
and  which  constituted  a  Tcry  inadequate  compensation  to  him,  they  can- 
not hold  him  responsible  for  the  use  and  occupation  of  the  land,  without 
themseWes  being  responsible  for  the  necessaries  famished  by  him  to 
them;  and  in  an  action  by  them  against  him  for  the  use  and  occupation 
of  the  land,  the  ralue  of  the  necessaries  fUmished  constitutes  a  Talid  set- 
off to  the  extent  of  the  rents  and  profits  of  the  land. 

Pkaoticb. — Where  the  general  denial  is  pleaded,  any  other  plea  merely 
amounting  to  the  general  denial  may  be  struck  out,  on  motion.  The  sus- 
taining of  a  demurrer  to  such  plea  does  not|  therefore^  do  any  haxm. 
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Lkasc-^Patmbitt. — A  lease  from  one  tennant  in  eommon,  who  ia  in  poi^ 
session  of  the  land,  and  payment  of  the  rent  to  him,  may  be  pleaded  in  bar 
of  an  action  for  use  and  occupation  by  the  other  tenants  in  common. 

Saks. — ^Payment  to  one  tenant  in  common  for  the  ose  and  occupation  of  the 
land,  and  for  waste  committed  thereon,  is  a  good  defense  to  an  action  by 
the  other  tenants  for  such  use  and  occupation  and  waste. 

Tjchajits  in  Common. — A  tenant  in  dower,  not  having  her  dower  interest  in 
the  land  assigned  to  her,  is  not  a  tenant  in  common  with  the  children  of 
the  deceased  owner  of  the  land. 

APPEAL  from  the  Bipley  Common  Pleas. 

Frazeb,  J. — This  was  a  suit  to  recover  for  the  nse  and 
occupation  of  lauds,  and  for  the  value  of  a  building,  and  tim- 
ber trees  removed  therefrom.  The  answer  was  in  seven  par- 
agraphs. 1.  General  denial.  2.  As  to  the  use  and  occupa- 
tion ;  that  the  premises  were  used  and  occupied  by  one 
Mary  Gfrossmariy  mother  of  the  plaintifts,  who  was  a  tenant 
in  common  with  the  plaintifts,  owning  one-third  of  the 
premises  for  life ;  that  said  Mary  leased  the  premises  to  the 
defendant,  and  that  he  had  fully  paid  the  rents  to  her.  3. 
As  a  defense  to  the  whole  complaint,  that  said  Mary  Grross- 
man  was  a  tenant  in  common,  owning  one-third -of  the 
premises  for  life,  using  and  occupying  the  premises  during 
the  period  mentioned  in  the  complaint,  and  that  the  defen- 
dant had  fully  paid  her  for  rents,  the  house  and  the  timber. 
4.  Payment  to  the  plaintitfs.  5.  As  to  use  and  occupation, 
that  during  the  time,  &c.,  Mary  Grrossman  was  the  mother  of 
the  plaintifts,  and  the  wife  of  the  defendant,  and  a  tenant  in 
common  with  them,  and  that  said  Mary  occupied  said  lands. 
6.  That  in  1849,  the  defendant  married  the  mother  of  the 
plaintifts,  who  was  relying  upon. the  land  for  the  support  of 
her  infant  children,  the  plaintift*s,  one  three,  the  other  five 
yeara  old,  the  rents  of  which  were  not  sufficient  for  that 
purpose;  that  the  defendant  took  the  plaintifts  to  his 
house,  and  furnished  them  a  home,  and  for  eight  years  cul- 
tivated the  land,  which  was  worth  $15  per  annum,  of  which 
one-third  belonged  to  plaintifts'  mother,  as  a  tenant  in  com- 
mon with  them,  aod  one-ninth  to  each  of  the  plaintifts ; 
that  the  defendant,  for  boarding,  clothing  and  educating 
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the  plaintiffii)  expended  (800,  a  Bum  greatly  ezoeeding  the 
value  of  the  rents  and  of  their  labor  and  serviceB,  all  of 
which  was  done  by  the  defendant  at  the  request  of  the 
mother,  the  plaintiffs  having  no  other  means  of  support 
7.  As  a  set-oft*  or  counter-claim,  that  the  defendant  made 
lasting  and  valuable  improvements  on  the  land  worth  $110, 
and  paid  taxes  thereon  during  his  occupancy  amounting  to 
$30.  Demurrers  were  sustained  to  each  of  these  para- 
graphs, except  the  first  and  fourth,  and  that  ruling  is 
assigned  for  error. 

The  seventh  paragraph  of  the  answer,  so  far  as  it  claimed 
to  set  off  taxes  paid  on  the  lands  during  the  defendant's 
occupancy  thereof,  was  clearly  good.  The  199th  section  of 
the  act  concerning  the  assessment  and  collection  of  taxes 
seems  to  settle  this  question  conclusively.  1  G.  &  H.  113. 
The  demurrer  to  that  paragraph  was  therefore  erroneously 
sustained.  The  claim  for  improvements  in  that  pleading, 
as  they  appear  from  its  averments  to  have  been  voluntarily 
made,  could  not  be  allowed. 

The  sixth  paragraph  of  the  answer  presents  a  question 
of  some  difficulty.  Ordinarily,  an  infemt  is  liable  for  heces- 
saries,  and  it  is  also  a  general  rule  that  a  step  father  taking 
the  infant  children  of  his  wife  by  a  prior  marriage  to  reside 
with  him  as  members  of  his  family,  cannot  hold  them  liable 
for  necessaries.  He  is  not  legally  bound  to  support  them, 
and  he  may  lawfully  decline  to  receive  them  into  his  fam- 
ily, or  he  may  receive  them  in  pursuance  of  an  express  con- 
tract with  their  guardian,  to  be  compensated  for  their 
maintenance,  and  in  that  case,  he  could  as  well  recover  as 
any  other  person.  And  should  an  infant  contract  with  his 
step  father  for  necessaries  of  the  character  named  in  the  par- 
agraph, and  then  avoid  the  contract  upon  the  ground  of 
infancy,  no  reason  is  perceived  why  the  law  would  not 
imply  a  promise  by  him  to  pay  the  value  of  the  necessaries. 
When  the  children  are  taken  with  the  mother,  the  law 
seems  to  presume  that  it  was  voluntarily  done,  without  any 
intention  to  claim  compensation,  and  upon  that  ground  rests 
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the  doctrine  that  he  cannot  recover.  In  the  case  before  ns, 
however,  it  appears  by  the  paragraph  that  the  use  of  the 
land,  and  the  services  of  the  infants,  constituted  a  very 
inadequate  compensation  for  their  maintenance  and  educa- 
tion, but  that  the  defendant,  at  the  request  of  the  mother, 
consented,  for  that  consideration,  to  furnish  them  those 
necessaries.  The  facts  pleaded  exclude  the  idea  that  he 
did  so  voluntarily.  He  expected  the  use  of  the  land.  We 
perceive  no  reason  in  the  hiw,  and  there  is  certainly  none  in 
equity,  which  shall  now  justify  them  in  holding  him  respon- 
sible for  use  and  occupation  of  the  lands,  unless  they  shall 
also  be  held  responsible  for  the  necessaries  furnished.  But 
the  defense  pleaded  in  the  sixth  paragraph  seems  to  rest 
upon  an  express  contract  made  by  the  mother.  That  did 
not  bind  the  plaintiifs,  of  course,  but  in  our  opinion,  the 
facts  averred  show  a  good  set-off  to  the  extent  of  the  value 
of  the  rents  and  profits  of  the  land.  It  would  undoubtedly 
have  been  better  pleading  to  have  relied  upon  a  set-off  in 
the  usual  form,  under  which  the  particular  circumstances 
averred  might  have  been  put  in  evidence.  But  under  the 
code,  the  mere  form  of  the  pleading  cannot  vitiate  it  upon 
demurrer. 

The  fifth  paragraphias,  at  best,  but  an  argumentative 
denial  that  the  defendant  had  used  and  occupied  the  lands, 
by  alleging  that  the  defendant's  wife  had  done  it  as  a  tenant 
in  common  of  the  plaintifi's.  This,  as  the  general  denial 
was  pleaded,  might  have  been  stricken  out  on  motion,  and 
the  action  of  the  court,  in  sustaining  the  demurrer  to  it, 
could  do  no  harm,  the  same  facts  being  admissible  in  evi- 
dence under  the  general  denial. 

The  second  paragraph,  as  a  defense  to  the  claim  for  use 
and  occupation,  alleges  a  renting  from  a  tenant  in  common 
of  the  plaintiffs,  in  possession  of  the  whole  premises,  and  a 
payment  of  the  rent  to  her,  and  the  third,  as  a  defense  to 
the  whole  complaint,  alleges  a  payment  to  the  tenant  in 
common  for  the  use  and  occupation,  and  for  the  waste  alleged* 
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These  were  good  defenses.  Decker  v.  Livingston^  14  Johns. 
479;  Au8lin  v.  HaU,  18  id.,  286. 

An  issue  was  made  on  the  fourth  paragraph  of  the 
answer  by  a  reply  of  general  denial.  The  defendant  offered 
to  prove  payment  to  Mary^  his  own  wife,  for  the  use  of  tihe 
plaintiffs'  land,. it  appearing  that  the  father  of  the  plaintiffi 
died  intestate,  seized  in  fee  of  the  lands,  leaving  Mary,  his 
widow,  surviving.  She  was  entitled  to  dower,  which  had 
never  been  assigned.  She  was  not  a  tenant  in  common, 
and  this  evidence  was  properly  excluded. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded,  with  directions  to  overrule  the  demurrers  to  the 
second,  third,  fourth  and  seventh  paragraphs  of  the  answer. 

JS.  P.  FerriSj  for  appellant. 


The  Evansvillb  and  Crawfobdsvillb  Railboad  CoiipAirr  v* 

Lawrence. 

Pkaotick. — Objection  was  made  in  the  court  beloir  to  the  return  of  the  ler- 
Tice  of  the  tummons,  because  the  return  "  showed  serrice  upon  — i- 
Bush.''  The  objection  was  obTiated  by  amendment  A  question  is 
now  made  in  this  court  as  to  the  sufficiency  of  the  mode  of  the  serrice. 

2^e^  that  there  was  an  implied  admission  in  the  form  of  the  objection 
made,  that  the  manner  of  the  serTice  of  the  summons  was  not  questioned. 

nddL,  also,  that  it  is  important  that  all  objections  which  do  not  affect  the 
real  controTcrsy,  and  which,  if  suggested,  might  hare  been  cured  by 
amendment,  should  be  so  distinctly  made  in  the  lower  court  that  Judg- 
ments should  not  be  liable  to  rcTcrsal  upon  points  neyer  before  the  mind 
of  the  presiding  Judge  of  such  court. 

APPEAL  from  the  Vanderburgh  Circuit  Court. 

Fbazeb,  J. — This  suit  originated  before  a  justice  of  the 
peace,and  was  brought  to  recover  for  a  cow  killed  on  the  appel- 
lant's railroad  by  its  cars,  the  road  not  being  fenced.  There 
was  a  default  of  the  defendant  before  the  justice,  and  a  judg- 
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ment  for  the  plaintiff.  On  appeal,  the  defendant,  in  the  Cir- 
enit  Court,  moved,  as  appears  by  a  bill  of  exceptions,  ^  to 
dismiss  said  action,  because  the  constable's  return  showed 

service  upon Bmh;  a  conductor,  and  was  therefore 

insufficient,"  The  return  was  thereupon,  on  leave,  amended 
by  filling  the  blank  with  the  christian  name,  AlonzOj  so  that 
when  amended  it  was  as  follows :  ^^  I  served  this  writ  on 
Alonzo  Bushy  conductor  of  the  within  named  road,  by  read- 
ing, May  8, 1867,"  and  then  the  defendant's  motion  was 
overruled.  This  ruling  is  the  only  thing  before  us  for 
review. 

It  is  urged  that  the  return,  as  amended,  was  defective : 
1.  Because  it  should  have  shown  service  by  copy.  2. 
Because  it  should  have  shown  that  the  service  was  upon  a 
conductor  on  defendant's  road.  We  think  that  the  second 
objection  is  fully  met  by  the  return  itself.  Hie  first  objec- 
tion was  not  made  below.  The  motion  did  not  call  the 
attention  of  the  court  to  any  defect  in  the  mode  of  service, 
but  only  to  the  uncertainty  as  to  the  person  upon  whom  it 
was  made,  on  account  of  his  christian  name  being  omit- 
ted. Beading  the  summons  to  the  conductor  is  not  ser- 
vice, under  the  statute  providing  for  service  on  a  conduc- 
tor.    Acts  1868,  p.  25.    The  motion,  however,  expressly 

stated  that  the  return  "showed  service  upon  

BushJ*  This  would  imply,  and  would  be  understood  to 
mean,  that  the  manner  of  the  service  on  Bush  was  not  ques- 
tioned. Doubtless  the  present  question  was  overlooked,  and 
was  not  therefore  intended  to  be  raised  below  by  the  motion, 
or  it  would  not  have  been  concealed,  as  the  form  of  the 
motion  was  well  calculated  to  do.  Had  it  been,  possibly  it 
could  have  been  avoided  by  amendment,  or  if  not  the  mo- 
tion would  have  been  granted.  It  is  of  consequence  in  the 
administration  of  justice  that  all  such  questions  shall  be  so 
dbtinctiy  made  in  the  lower  court,  that  judgments  shall  not 
be  liable  to  reversal  upon  points  never  before  the  mind  of 
the  presiding  judge,  which  do  not  affect  the  real  controversy^ 
and  which,  if  suggested,  might  have  been  obviated.    The 
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tendency  of  the  decisions,  under  the  code,  has  long  been  in 
that  direction  in  this  court,  and  indeed  in  the  courts  of 
other  states,  where  similar  codes  have  been  adopted. 

The  judgment  is  af&rmed,  with  costs,  and  two  per  cent. 
damages. 

A,  IgUharty  for  appellant. 

S.  B.  Hombrooky  for  appellee. 


fx  %  Wjsst  v.  Shbter  and  Others. 


MoETQAOis.— Application  of  Sukplus  Pbocxkbs. — A  mortgnged  kis  land 
to  B  to  secure  a  debt^  and  afterwards  executed  a  second  mortgage  to  C 
upon  the  same  property.  Afterwards,  certain  creditors  of  A  attached  the 
land,  and  at  the  same  term  of  the  court,  a  decree  of  foredosare  was  ren- 
dered upon  B*s  mortgage  and  an  order  of  sale  in  the  attachment  proceed- 
ings. The  land  was  sold  upon  B's  foreclosure,  for  a  sum  much  greater 
than  the  debt.  While  the  surplus  ftinds  of  the  sale  remained  in  the 
sheriff's  hands,  C  instituted  proceedings  to  foreclose  his  mortgage^  and 
notified  the  sheriff  that  he  would  claim  to  haTe  the  money  in  the  shonff's 
hands,  but  that  oflEicer  applied  the  money  to  the  attachment  debt 

Held  that  G  was  entitled  to  have  the  surplus  proceeds  applied  upon  hia 
mortgage. 

APPEAL  from  the  Ghreene  Common  Pleas. 

Rat,  J. — ^Prior  to  June  1865,  Margaret  ABen  had  a  mort- 
gage on  the  land  of  Johi  WhiU  for  |246.  On  the  8th  of 
Juncj  1865,  White  was  charged  with  a  felony  and  We^  be- 
came his  recognizor  for  the  sum  of  $500,  and  took  a  mort- 
gage to  secure  himself  on  the  same  land.  On  the  10th  of 
June  1865,  White  forfeited  his  recognizance.  On  the  18th 
of  June,  1865,  Shryer  and  others  commenced  proceedings  in 
attachment  against  White.  In  September  of  the  same  year, 
the  Alien  mortgage  was  foreclosed,  and  at  the  same  term  of 
the  court  Shryer  and  others  obtained  judgment  on  their  at- 
tachment and  an  order  to  sell  the  same  land  which  had 
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been  mortgaged  to  Alien  and  West.  A  judgment  was  ren- 
dered against  West  on  tho  recognizance  in  October  1865. 
On  the  18th  of  December,  1865,  MosSySiS  sherifi*,  eold  said 
land  to  the  defendant  ShrycVj  under  the  decree  of  foreclos- 
ure on  the  Allen  mortgage,  for  the  sum  of  $1,600.  West 
immediately  paid  off  the  judgment  against  him,  and  before 
the  sheriff  had  received  the  money,  instituted  proceedings 
to  foreclose  his  mortgage  against  Shryer^  and  claimed  a  pre- 
cedence in  the  surplus  over  the  attaching  creditors,  which 
was  decreed  him  by  the  court.  Wesfs  mortgage  was  duly 
recorded.  The  sheriff  was  notified  by  West  that  he  would 
immediately  proceed  to  foreclose  his  mortgage,  and  claim 
payment  thereof  out  of  the  proceeds  of  the  sale  under  the 
Alien  decree,  and  promised  West  that  he  would  retain  the 
money  for  three  days,  and  afterwards,  with  tho  intent  to 
defraud  plaintiff,  paid  out  the  same  to  the  attaching  junior 
creditors,  except  $350,  which  he  retained. 

Moss  answered:  1.  General  denial.  2.  That  he  had 
sold  the  land  under  the  Allen  decree  and  appropriated  the 
surplus  to  the  payment  of  said  attaching  creditors,  giving 
names  and  amount. 

A  demurrer  to  the  second  paragraph  of  the  answer  was 
overruled.  This  was  error.  The  paragraph  does  not 
deny  any  of  the  allegations  of  the  complaint,  nor  does  it 
set  up  any  new  matter  constituting  a  defense  thereto.  Up- 
on the  complaint,  the  plaintiff  was  entitled  to  relief.  Tho 
recording  of  Wcsfs  mortgage  was  notice  to  Shryer.  The 
surplus  in  the  hands  of  the  sheriff,  after  payment  of  the 
decree  of  Margaret  AUeUy  on  her  prior  mortgage,  should  have 
been  applied  in  satisfaction  of  plaintiff's  mortgage.  The 
sheriff  had  no  right  to  pay  the  money  to  junior  attaching 
creditors.  **  The  mortgage  was  a  specific  lieu  on  the  land, 
and  that  being  sold  under  a  prior  incumbrance,  the  lien  of 
the  mortgage  attached  upon  the  surplus  monies  raised  on 
that  sale.''    Bartlett  v.  Galc^  4  Paige  603. 

The  finding  of  the  court  upon  the  trial  does  not  disclose 
Vol.  XXIX.— 40 
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whether  the  mortgage  to  West  was  recorded  or  not,  and  we 
cannot  therefore  make  any  order  baaed  npon  the  finding. 

For  the  error  in  overruling  the  demurrer  to  the  second 
paragraph  of  the  answer,  the  judgment  is  reversed,  with 
costs. 

W.  Macky  A.  Q.  Cavinsy  S.  C.  Davis  and  M.  M.  Joabj  fox 
appellant* 
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A. 

ABATEMENT. 

Anothxb  Suit  Pbndivg. — ^To  a  suit 
by  A  in  one  of  the  state  courts,  it 
was  answered,  in  abatement,  that 
there  was  then  pending  in  the  Uni- 
ted States  Circuit  Court  for  the  dis- 
trict of  Indiana^  a  suit  in  chancery 
involving  the  same  matter,  begun 
before  the  present  suit,  wherein  B 
was  complainant,  and  some  of  the 
present  defendants  and  others  were 
defendants.  B  was  not  a  party  to 
the  suit  in  the  state  court,  nor  was 
A  a  party  to  the  chancery  suit  in 
the  United  States  court,  but  the 
character  of  that  suit  was  such  that 
A  might  have  become  a  defendant, 
and'  by  cross  bill  have  litigated  the 
matters  involved  in  this  suit. 
ffektj  that  the  answer  in  abatement 
was  bad,  on  demurrer.  Lojfd  v. 
Reynolds  ti  al 299 

ABSTRACT. 

1.  Caofls  Srrobs. — Where  the  appel- 
lant's abstract  does  not  sufficiently 
present  the  part  of  the  record  on 
which  cross  errors  are  assigned,  the 
appellee,  in  order  to  have  them  con- 
sidered, must,  under  rule  11,  fur- 
nish an  abstract  of  that  part  of  the 
record  himself.  Jlall  et  aL  v. 
Kin^ 205 

2«-  What  is. — The  abstract  required 
by  the  rules  of  this  court  is  an  ab- 
rcviated  statement  of  the  pleadings, 
orders  of  court,  verdict  and  judg- 
ment, and,  when  made  part  of  the 
record  by  bill  of  exceptions,  any 
motions  made,  the  evidence  and  the 
instructions.  Chapin  v.  Clapp  et 
id 611 

3.  Sams. — This  abstract  need  not  be 
of  the  entire  record,  but  only  of  so 
much  as  is  necessary  to  present  the 
errors  assigned  and  relied  «n.    Just 


what  is  necessary,  in  a  variety  of 
cases,  stated  by  the  court,  is  Mly 
explained  in  the  opinion Ibid, 

ADMIRALTY. 

1.      JUBIBDICTIOM. — StATB  CoUBTB. — ^A 

bond  given  to  procure  the  release  of 
a  steamboat  from  a  seizure  under 
the  law  for  the  enforcement  of  liens 
against  water  crafts,  was  held  to  be 
without  consideration,  as  the  state 
court  had  no  jurisdiction  of  the  pro- 
ceedings against  the  boat.    Fordr, 

Fugii  et  al 52 

2.  Statb  Laws. — As  there  is  no  mar- 
itime lien  for  building,  fitting  out 
and  constructing  a  boat,  the  statute 
giving  such  a  lien,  and  anUiorizing 
a  proceeding  in  the  state  court  to 
enforce  it,  is  not  in  contravention 
of  the  constitution  or  laws  of  the 
United  States.  Wyait  et  aLx,  StuckUy 
et  al 279 

ADVANCEMENT. 

1.  Iktxntion. —  Where  a  voluntary 
conveyance  of  land  is  made  by  a 
parent  to  a  child,  it  is  prima  facie  an 
advancement  and  not  a  g^ift,  but  the 
question  is  purely  one  of  intention 
on  the  part  of  the  parent.  Woolen/ 
et  ai.v.  Woolery  et  al 249 

2.  Samb. —  EviDBKCE. —  The  fact  of 
the  conveyance  being  established  by 
competent  proof,  parol  evidence  of 
the  declarations  of  the  ancestor, 
made  shortly  before,  as  well  as  of 
subsequent  declarations,  is  admissi- 
ble to  establish  or  rebut  the  inten- 
tion to  make  an  advancement../Z)i</. 

AFFRAY. 

See  CaiiciKAL  Law,  9. 

AGENT. 

See  Pbincipal  and  Aobkt. 
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AGREED  CASE. 

Must  Show  Gjlvbx  of  Action. — 
An  agreed  case,  under  the  statute, 
presented  the  following  facts:  A 
commenced  a  proceeding  for  the 
foreclosure  of  a  mortgage  upon  lands, 
executed  by  B  and  his  wife;  B  died 
pending  the  suit,  and  his  widow  and 
heirs  were  made  defendants,  and  a 
decree  for  the  sale  of  the  lands  en- 
tered. The  Tcnuc  having  been 
changed  from  Warren  county,  where 
the  lands  were,  the  decree  was  en- 
tered in  the  Boone  Circuit  Court. 
Subsequently,  B's  administrator  sold 
the  land  for  the  payment  of  the 
debts,  subject  to  A's  decree  and  to 
the  rights  of  B's  widow,  and  C  be- 
came the  purchaser.  A  afterwards 
purchased  and  took  a  conveyance 
from  the  widow  of  B  of  her  inter- 
est in  the  land.  Upon  these  facts,  A 
claimed  that  the  portion  of  the  lands 
which  descended  to  B's  heirs  was  li- 
able to  be  sold  to  pay  the  mortgage 
decree  before  the  widow's  portion 
purchased  by  him,  while  C  claimed 
that  the  widow's  portion  should  con- 
tribute to  the  payment  of  the  de* 
creo,  and  the  question  was  submit- 
ted to  the  Warren  Circuit  Court, 
where  a  decree  was  rendered  that 
the  widow's  portion  should  not  be 
sold  until  that  which  descended  to 
the  heirs  had  been  exhausted. 

Heldf  that  under  the  statute  authoriz- 
ing agreed  cases,  the  statement  of 
facts  must  show  a  cause  of  action 
in  favor  of  one  party  against  the 
other. 

Held,  also,  that  as  the  whole  land  was 
subject  to  be  sold  to  satisfy  tho  de- 
cree, no  such  question  could  arise 
between  the  parties  as  presented,  un- 
til it  appeared  that  a  surplus  would 
remain.     Gregcry  v.  Perdue 66 

ALIMONY. 

See  DiTOBCB. 

AMENDMENT. 

Su  PftAOTICB,  27. 

APPEAL. 

Bff  fietiUoui  pereons  vnll  he  ditmieetd. 
See  Peagticb,  61. 

I,    9ipHWAT8.— On  an  appeal   from 


the  county  board  to  the  Circuit 
Court  in  a  proceeding  for  the  loca- 
tion of  a  highway,  the  Circuit  Court 
does  not  t^U&e  jurisdiction  for  the 
correction  of  errors,  but  must  try 
the  cause  as  an  original  cause,  and 
make  a  final  judgment.  Tho  court 
may  cither  execute  its  own  judg- 
menty  or  send  the  case  down  to  the 
county  board,  with  directions  to  ex- 
ecute the  judgment.  McPherean  v. 
Leathert .« G5 

2.  Appexl  after  Pjltxest. — ^To  an 
appeal  from  a  judgment  for  money, 
it  was  pleaded  in  bar  of  the  appeal 
that  the  judgment  had  been  paid  be- 
fore the  appeal. 

Heldj  that  the  plea  was  no  bar,  as  an 
appeal  may  be  taken  after  payment 
DiekeneheeU  eiaLrJCau/man  cteLloi 

3.  County  Boxrdb. — ^Appbals. —  An 
appeal  lies  to  the  Circuit  or  Common 
Pleas  Court,  on  behalf  of  any  person 
aggrieved,  from  any  decision  of  the 
board  of  commissioners'.  Manna  v. 
TheBoardo/Com'to/Putnam  Cb.170 

4.  Samb. — ^The  word  *^  decisions,'*  as 
used  in  the  statute  authorizing  such 
appeals,  (1  Q.  &  H.,  i  31,  p.  247,) 
was  construed  to  extend  to  all  final 
rulings  of  the  board  upon  any  sub* 
ject,  except  those  upon  which  the 
board  is  invested  with  a  legislative 
power,  in  which  class  of  cases  no  ap- 
peal will  lie Ibid. 

5.  Samb. — ^Poob  Fabm. — ^Where  the 
county  had  already  purchased  a 
farm,  and  erected  suitable  and  suffi- 
cient buildings  thereon  for  the  use 
of  tho  poor,  it  was  held  that  the 
legislative  discretion  of  the  board  to 
provide  an  asylum  for  the  poor  was 
exhausted,  and  that  an  appeal  would 
lie  from  an  order  directing  the 
purchase  of  another  tract  of  land, 
remote  from  tho  former,  for  .that 
purpose Ibid. 

6.  Liquor  Licbksb. — ^Rbmobstbakcb. 
— ^The  act  of  1861,  giving  an  appeal 
to  the  remonstrant  from  the  deciaion 
of  the  county  board  granting  a  li- 
cense to  sell  liquor,  (Acts  1861,  p. 
143)  is  only  declaratory  of  a  right 
which  already  existed  under  the  gen- 
eral statute  authorising  appeals  from 
the  decisions  of  the  county  boards. 
1  O.  &  H^  {  31,  p.  253.  Wright, 
AwL  j^e.,  T.  Harrie  etoL. 438 

7.  Saxb. —  OvBBBULBD  Casb. —  The 
case  of  Draperi  v.  Tke^aU,  14  Ind. 
123  is  oveimlcdBpoii  this  potnt-iiidL 
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9.  Sastb. — ^Appeal  Bond. — ^The  party 
appealing  must  give  an  appeal  bond, 
as  required  by  the  general  statute 
authorizing  such  appeals Ibid, 

APPEAL  BOND. 

See  Appeal,  8. 

ARBITBATION  AND  AWARD. 

1.  Common  Laut  Submission. —  The 
statute  regulating  arbitrations  is 
cumulatiTe,  and  does  not  affect  com- 
mon law  submissions.  Miller  v. 
Goodwine 46 

2.  Parol  Submission. — A  parol  sub- 
mission vas  valid  at  common  law, 
and  there  is  nothing  in  the  statute 
making  such  a  submission  yo\dL.Ibid. 

3.  Award. — It  is  not  necessary  that 
an  award  should  recite  the  submis- 
sion, or  show  what  it  was  that  was 
submitted Ibid. 

4.  Common  Law  Award. — A  com- 
mon law  award  is  a  good  bar  to  a 
suit  for  the  same  cause,  though 
there    has    been    no   performance. 

Walten  r,  Ilutchina' Adm'x 136 

5.  Submission. — Suit  upon  an  award 
found  in  pursuance  of  a  submission 
of  the  value  of  cari)cnter  work 
done  by  the  plaintiff  for  defendant. 
The  award  was  for  $516,  "over  and 
above  the  board."  The  defendant 
answered,  by  way  of  set-off,  by  an 
iiecount  against  the  defendant  for 
board.  Reply,  that  by  the  parol 
agreement  of  the  parties,  the  claim 
for  board  Jind  been  submitted  to  the 
arbitrators,  and  was  included  in  the 
award.  The  defendant  offered  no 
evidence  in  support  of  his  set-off, 
and  the  judgment  was  for  the 
plaintiff. 

JJeldf  that  the  award  was  not  void  for 
going  beyond  the  submission — 1, 
because  it  did  not  appear  upon  its 
face,  or  by  the  complaint^  that  a 
claim  of  defendant  for  board  had 
been  included;  and  2,  because  the 
claim  of  defendant,  if  not  included 
iu  the  8nI)niission,  was  not  barred, 
and  the  defendant  was  not  preju- 
diced. 

Ileldf  also,  that  even  if  the  reply  was 
bad  on  the  defendant's  demurrer,  he 
was  not  prejudiced,  having  offered 
no  evidence  in  support  of  his  set-off. 
Adams  v.  Harrold.,**..^ .«^«ldS.' 


ASSAULT  AND  BATTERY. 

Attempt  to  provoke.  See  Criminal 
Law  1. 

ASSESSMENT  OF  DAMAGES. 

For  right  of  way.  Sfie  Railroad9| 
21—25. 

ATTACHMENT. 

1.  Claimant  op  Property. — Prac- 
tice.— Where  property  taken  in  at- 
tachment is  claimed  by  a  person 
other  than  the  defendant,  he  must 
prosecute  his  claim  by  a  separate 
action,  and  cannot  be  admitted  as  a 
defendant  in  the  attachment  pro- 
ceeding to  set  up  his  claim  to  the 
property.  Risher  etal.  v.  Oilpin  et 
al * 53 

2.  Creditor  Filing  Under. — Where 
a  creditor,  after  the  commencement 
of  a  proceeding  in  attachment,  be- 
comes a  party  to  the  proceeding, 
and  flics  his  complaint  and  bond, 
no  new  summons  need  issue  against 
the  defendant  in  order  to  entitle 
such  creditor  to  share  in  the  pro- 
ceeds of  the  attachment.  The  ser- 
vice of  the  original  summons  is 
notice  to  the  defendant  of  the  pen- 
dency of  a  proceeding  to  which 
any  creditor  may  become  a  party  at 
any  time  before  judgment.  Schmidt 
V.  CoUey 120 

3.  Non-resident  Plaintiff. — The 
statute  does  not  require  that  a  plain- 
tiff in  attacliment  should  be  a  resi- 
dent of  the  State.  McClerkin  y. 
SutUm 407 

4.  Judgment  against  Garnisqeb. — 
The  judgment  against  the  garnishee 
in  an  attachment  proceeding  is  not 
conclusive  as  to  the  amount  owing 
by  the  garnishee  to  the  attachment 
defendant.  In  a  suit  by  the  latter 
for  the  debt,  the  judgment  on  the 
garnishee  process  is  not  a  bar,  but 
is  a  good  credit  to  the  amount  paid. 
Barton  v.  Allbright 489 

5.  Claim  of  Exemption. — ^After  the 
court  has  rendered  final  judgment 
for  the  sale  of  property  attached,  it 
is  too  late  for  the  attachment  defen- 
dant to  claim  it  as  exempt  from 
sale,  on  the  process  issued  on  the 
judgment.    Perkins  v.  Bragg. ,..^^1 

6.  Affidavit. — Notice  by  Publica- 
tion.— ^In  a  jHTOceeding  by  attach- 
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mcnty  the  affidavit  filed  with  the 
complaint,  showing  the  nature  of 
the  demand,  &c^  and  that  the  de- 
fendant is  a  non-resident  of  the 
State,  is  all  that  is  necessary  to 
authorize  the  publication  of  notice 
of  the    pendency   of    the    action. 

Dronillardv.  Whistler 552 

T.  Same. — It  is  not  necessary  that 
the  notice  should  show  that  the 
proceedings  i,re  by  attachment.. /Mcf. 

8.  Schedule. — Sheriff's  Retuen. — 
The  sheriffs  return  to  a  writ  of  at- 
tachment showed  that  he  h&d  made 
A  diligent  but  ineffectual  search  for 
personal  property;  that  he  had  at- 
tached certain  real  estate,  describing 
it,  and  had  caused  it  to  be  appraised, 
with  the  assistance  of  a  reputable 
householder  and  freeholder  of  said 
county,  &c. 

ffeldf  1.  That  as  the  property  was 
specifically  described  in  the  return, 
a  separate  schedule  was  not  neces- 
sary. 2.  That  the  word  "reputa- 
ble" was  equivalent  to  "credible," 
and  as  0  was  not  a  party  to  the  suit, 
he  was,  prima  faciei  "disinterested." 
3.  That  it  was  not  necessary  that 
the  return  should  show  that  all  the 
property  of  the  defendant  in  the 
county  was  attached.  4.  That  as 
the  sheriff  could  not  foresee  what 
claims  would  be  filed  under  the 
attachment,  the  levy  could  not  be 
said  to  be  excessive  ...^ Ibid, 

9.  Non-Resident. — In  a  proceeding 
by  attachment  against  a  non-resi- 
dent, it  is  not  necessary  that  the 
court  should  find  whether  the  fam- 
ily of  the  defendant  remain  settled 
in  the  county.  This  is  matter  of  de- 
fense  Ibid, 

10.  Appeal. — Judgment  bt  Default. 
Where  judgment  in  attachment  is 
rendered  by  default,  the  Supreme 
Court  will,  on  appeal,  consider  any 
errors  in  the  proceedings  below,  as 
the  defendant  had  no  opportunity 
to  make  objection  there ...Ibid, 

ATTORNEYS. 

Promise  in  note  or  hill  to  pay  fees  of. 
See  Bills  of  Exchanqk,  1. 

1.  Liability  of. — An  attorney  is 
liable  to  his  client  for  the  conse- 
quences of  his  ignorance,  careless- 
ness, or  unskill fulness.  Reilly  v. 
Cavanaiuffh 435 

2.  Same. — Etidbkce.-!— Where  dam- 


ney  for  the  cmseqiiettecto  «f  liii 
unskillfblness  in  taking  a  judgment 
upon  insufficient  service  of  process, 
it  was  held  that  the  fact  of  the 
alleged  defective  service  could  only 

be  proved  by  the  record Ibid. 

3.  CoLLECTioxa. — Contbact. —  To  an 
action  against  an  attorney  to  recover 
money  collected  by  him  as  such,  it 
was  answered  that  the  money  was 
collected  under  a  special  contract, 
by  which  he  was  to  receive  one- 
third  of  the  amount  collected  for 
his  services.  Onthe  trial,  it  appeared 
that  after  a  portion  of  the  money 
had  been  collected,  the  plaintiff 
demanded  an  accounting,  which 
was  ref^ised,  and  it  was  held  that 
the  attorney,  after  this  default, 
could  not  claim  the  benefit  of  the 
contract  as  to  money  thereafter 
collected  by  the  plaintiff.  McDcw- 
eU  et  al.  v.  BaJur  et  al, 481 

AUDITOR. 

Sates  by,   on  school  fund   mortgages. 

See  School  Fuxd,  1,  2. 
Fees  of  in  coniiecUon  with  school  fiatd. 

See  Office  akd  Opficcbs^  4 — ^9. 

B. 

BASTARDY. 

1.  Mabbisd  Woman. — ^To  a  prosecu- 
tion by  a  married  woman  for  bas- 
tardy, the  defendant  answered  that 
after  the  birth  of  the  child,  the  rel- 
atrix  cohabited  with  her  husband, 
and  that  in  consideration  of  twenty- 
five  dollars,  to  be  paid  by  defend- 
ant, a  part  of  which  had  been  paid, 
they  agreed  to  compromise  the  act- 
ion, the  husband  to  support  the  child 
as  his  own,  kc. ;  that  the  defendant 
was  ready  and  willing  to  pay  the 
residue,  kc. 

Held,  that  the  answer  was  bad,  on 
demurrer.  Dean  v.  The  State,  ex 
T^l.  Marrical. .....433 

2.  Witness. — A  married  woman  is  a 
competent  witness  in  a  prosecution 
for  bastardy  on  her  relation....  Ibid. 

3.      NON-IKTEBCOUBSI  WITH    HCBBAND. 

Evidence  of  non-intercourse  between 
the  husband  and  wifb  for  more  than 
one  year,  continuing-  to  wiHiin  five 
months  of  the  hirtb  of  the  cfaild^  is 
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sufficient  to  establish  the   iUegiti- 
macj  of  the  child Ibid, 

4.  YsBmcT. — JuDOicixT. — ^Where  the 
finding  of  the  jary  in  a  prosecntion 
for  bastardy  contained  a  finding  that 
the  defendant  iras  the  father  of  the 
child,  and  the  court  pronounced 
judgment  on  thercrdict,  it  was  held 
not  to  be  error  that  the  court  did 
not  formally  adjudge  the  defendant 
to  be  the  father  of  the  child.... /i&uf. 

5.  Pbiyilbqh  of  WiTKES8.-^Where  a 
witness,  called  by  the  defendant  in 
a  prosecution  for  bastardy,  declines 
to  answer  whether  he  has  had  inter- 
course with  the  relatriz,  on  the 
ground  that  his  answer  would  tend 
to  criminate  himself,  the  court  can- 
not compel  an  answer,  nor  can  the 
witness  be  required  to  answer  ques- 
tions tending  to  show  that  the  in- 
tcreourse,  if  any,  was  not  under 
such  circumstances  as  would  consti- 
tute a  crime,  under  the  statute. 
Fordx,  The  State,  exrelHilUm^.&^l 

6.  Same. —  But  after  the  witness 
claims  his  pririlege,  the  defendant 
may  show  by  other  witnesses  that 
the  circumstances  were  such  that 
the  act  of  intercourse  would  not 
have  been  criminal,  and  when  it  is 
thus  made  clear  that  the  right  to  be 
silent  does  not  exist,  the  witness 
may  be  compelled  to  answer... 7M</. 

BILL  OF  DISCOVERY. 

yotknownunder  the  code.  jSSwPractics, 
•    65. 

BILL  OP  EXCEPTIONS. 

1 .  TncB  ov  Filing.^— Where  final  judg- 
ment has  been  rendered  in  a  cause, 
and  time  is  given  beyond  the  term 
to  prepare  a  bill  of  exceptions,  the 
court  has  no  power,  at  a  subsequent 
term,  to  make  an  order  extending 
the  time  for  filing  the  bill,  unless 
some  sufiicient  ground  be  shown  to 
amend  the  record.  McElfatrick  t. 
Coffroth 37 

2.  EviDENCS.— A  bill  of  exceptions, 
after  setting  out  certain  eyidence, 
stated  that  **upon  this  eyidence  the 
court  found  for  the  plaintiff."  Er- 
ror being  asMgned  that  the  verdict 
was  not  sustained  by  the  evidence, 
the  court  rcfbsed  to  consider  the 
question,  because  it  did  not  appear 
that  all  the  evidence  was  contained 


in  the  bill.    Redden  v.   The  Town 
of  Comnffton, 118 

3.  In  Criminal  Cas&l — ^Time  can- 
not be  given  beyond  the  term  to 
file  a  bill  of  exceptions  in  a  crimi- 
nal case.    Dunn  v.  The  State  ....259 

4.  Time  of  Filing. — Where  time  is 
given  beyond  the  term  to  file  a  bill 
of  exceptions,  it  must  be  signed 
within  the  time  limited,  unless  the 
signing  is  prevented  by  the  death 
or  absence  of  the  judge.  Vanneee 
V.  Bradley  et  al 388 

5.  Same. — Where  the  time  given  for 
the  signing  of  the  bill  has  expired, 
the  power  of  the  judge  over  the 
record  is  at  an  end Ibid. 

6.  Same. — ^The  court  having  given 
sixty  days  time  to  prepare  a  bill  of 
exceptions,  it  was  prepared  and 
signed' within  the  time,  but  was  not 

•  filed  till  afterwards. 

ffeldf  that  it  was  a  part  of  the  record, 
and  could  not  be  stricken  out  on 
motion.    Albattgh  et  al.  v.  t7<if7i««.398 

(T.  What  mat  Contain. — ^Where,  on 
the  overruling  of  a  motion  for  a 
new  trial,  time  is  given  *'to  prepare 
and  file  a  bill  of  exceptions  herein,'' 
objections  taken  during  the  trial  to 
the  admission  of  testimony  may 
properly  be  incorporated  in  the  bill 
containing  the  evidence.  The  State, 
ex  rel.  Vineetmee  ToumsJup  v.  Gram' 
mer  et  al 630 

8.  Time  of  Filing. — ^Where,  upon 
the  overruling  of  a  motion  for  a 
new  trial,  no  time  was  a^ed  or 
given  to  file  a  bill  of  exceptions, 
the  court  refhsedto  consider  a  ques- 
tion attempted  to  be  presented  upon 
a  bill  filed  at  the  succeeding  term 
of  the  court.  Vandoren  et  al.  v. 
Kimes 682 

9.  Improper  Filing  of.—- Cross  Er- 
ror.— ^Where  the  court  below  has, 
upon  notice  and  motion,  ordered  its 
record  to  be  so  amended  as  to  show 
the  filing  of  a  bill  of  exceptions 
within  the  time  allowed,  the  appel- 
lee must  assign  cross  error  upon  this 
action  of  the  court,  or  the  Supreme 
Court  will  take  the  record  as  it 
stands,  and  treat  the  bill  of  excep- 
tions as  properly  in  the  record. 
Adler  et  al.  v.  Sewell  et  al. 698 

BILLS  OF  EXCHANGE. 

1.  Attorneys  Fees. — Where  a  biU  of 
exchange  contained  a  stipulation  for 
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the  payment  of  attorneys  feea,  it  was 
held  that  it  became  a  part  of  the 
contract  of  the  acceptor.  Smith  ▼. 
The  Mtineie  NatUmai  Bank 158 

2.  Law  ov  the  Placb. — ^In  a  suit  up- 
on a  bill  of  exchange,  the  law  of 
the  place  where  the  remedy  is  songht 
controls  as  to  the  parties  who  may 
be  joined  in  the  action Ibid. 

3.  UsuET — To  an  action  upon  a  bill 
of  exchange,  drawn  in  this  State 
and  payable  in  OAto,  the  acceptor 
answered  that  he  had  accepted  the 
bill  for  the  accommodation  of  the 
drawer;  that  the  bill  was  nsnrioos, 
nnder  the  laws  of  Indiana^  and  was 
made  payable  in  Ohio  to  evade  the 
statutes  of  Indiana,  and  to  defhiud 
the  defendant. 

Meldf  that  the  allegation  of  fraud  could 
have  no  force,  as  the  acceptance  was 
of  a  bill  for  a  sum  fixed. 

Held,  also,  that  as,  so  for  as  appeared 
by  the  pleadings,  the  bill  was  drawn 
in  good  faith,  and  with  the  inten- 
tion that  the  contract  should  be  per- 
formed in  Ohio,  the  intention  to  se- 
cure the  greater  rate  of  interest  al- 
lowed in  that  state  did  not  make  the 
bill  usurious. 

Held,  also,  that  as  no  statute  of  Ohio 
was  pleaded,  the  court  must  presume 
that  the  common  law  prevails  in 
that  state,  and  that  the  rate  of  in- 
terest on  money  is  not  limited../iUc/. 

4.  Plbadixo. — SuBETTSBip. — ^That  a 
defendant  is  a  surety  upon  a  note  or 
bill  is  no  defense  to  the  action,  and 
should  not  delay  the  plaintiff's  pro- 
ceedings. The  issue  made  by  an 
averment  of  this  feuct  is  between 
the  surety  and  his  principal Hnd, 

BILL  OP  REVIEW. 

See  PBACtiOB,  2,  15,  16,  42.  Plbad- 
IHO,  10. 

BOARD  OF  COUNTY  COMMISSION- 
ERS. 

See  CouHTY  CoMMxanoNSBa,  Board  of. 

BOUNTIES. 

1.  SuBsnTUTBa. — ^The  legalizing  act 
of  March  3,  1865,  embraces  the  case 
of  bounties  to  persons  ilvniBhing 
substitutes,  and  applies  to  cases 
where  the  appropriation  was  made 
before  the  passage  of  the  act,  and 


the  bonds  or  orden  were  iatned  af- 
terwards. MilUr  T.  The  Board  qf 
OammitMionen,  fc 75 

2.  Samb.— It  was  held  that  the  fret 
that  the  person  procnring  the  sabsta- 
tate  had  been  drafted^  did  not  dis- 
tinguish this  case  from  that  of  Jfi2- 
ler  V.  The  Board  of  OommietumerM, 
j'^.,  ante,  p.  75.  Dean  v.  The  Board 
qf  Oom.,  ^e 117 

3.  BouNTiBS  TO  VoLmnrBBBs. — The 
board  of  commissioners  of  Ikdttm 
county  offered  a  bounty  of  $200  to 
each  recruit  who  should  enlist  to  fill 
the  quota  of  said  county.  A  enlisted 
and  caused  himself  to  be  credited  to 
Roehuitr  township,  but  at  the  time 
of  his  enlistment  the  quota  of  that 
township  was  already  filled.  The 
Provost  Marshal  of  the  District,  with- 
out the  knowledge  or  consent  of  A, 
caused  him  to  bo  credited  to  anoth- 
er township,  the  quota  of  which  was 
not  full.  Before  A  applied  to  the 
auditor  for  his  bounty,  certificates 
of  muster  for  more  men  than  were 
required  to  fill  the  quota  of  the  coun- 
ty liad  been  filed,  but  the  auditor 
had  not  issued  orders  for  as  many 
as  the  quota.  Suit  by  A  against  the 
county  for  the  bounty. 

Held,  that  be  was  entitled  to  recover. 

Beld,  also,  that  the  fact  tliat  the  town- 
ships, and  not  the  counties,  were 
the  districts  to  which  tho  quotas 
were  assigned,  by  the  call  for  troops^ 
did  not  affect  the  validity  of  the  or- 
der. The  Board  qf  Ooamueeionen 
of  Fulton  County  T,  OnetoU. 384 

4.  Samb.— The  court  being  equally  divi- 
ded upon  the  question  of  the  liabil- 
ity of  tho  city  of  IndianapoUe  to 
pay  a  bounty  to  appellee,  under  a 
resolution  of  the  city  council  offer- 
ing bounties  to  voluntcera,  a  divi- 
sion of  opinion  was  certified.  The 
diy  qf  IndianapoUi  v.  £!^6uoii..420 

BURGLARY. 

See  Gbimihaii  Law,  4. 

C 

CAPL4a. 

1.  JuBxsoxcnoB. — In  suits  commenced 
by  eopuu  ad  reepondendum,  the  Juris- 
diction of  a  Justice  of  tho  peace 
extends  throughout  his  county,  and 
over    all    persons    found    therein, 
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whether  they  reside  therein  or  in 
other  counties.  Graham  et  al.  y. 
Klyla 432 

2.  pRACTiCB. — Such  a  case  stands  for 
trial  on  the  merits,  and  the  truth 
of  the  affidavit  on  which  the  capias 
issues  cannot  be  brought  in  ques- 
tion  Ibid, 

CASES  OVERRULED,  DOUBTED 
OR  EXPLAINED. 

1.  UsuBT. — Common  Law. — What  is 
said  upon  the  question  whether  the 
common  law  is  to  be  presumed'  to 
prevail  in  other  states,  when  no 
statute  is  pleaded,  in  the  cases  of 
Shaw  etal.Y.  Woodetal.,  8  Ind.  518, 
and  BlystoM  v.  Burgttt,  10  id,  28, 
held  to  be  mere  dicta.  Smith  v. 
Muneic  National  Bank 158 

2.      COUKTT    COMMISSIOKBRS. —  APPEAL 

FROM. — AlUtiy.Iloitetter,  16  Ind.  15, 
orerruled.  Hanna  v.  The  Board 
o/  Corn's  of  Putnam  Co  lYO 

3.  Plbadiko. — Railroads  not  Fbnc- 
KD. — The  case  of  The  Toledo  ^c,  R. 
R,  Co.  V,  FowUr,  22  Ind.  316,  so  for 
as  it  holds  that  in  a  complaint  for 
killing  stock  hj  a  railroad,  an  aver- 
ment that  the  road  was  not  fenced 
according  to  law  is  sufficient,  over- 
ruled. The  Indianapolis  ^e.  R,  R. 
Co.  V.  Bishop 203 

4.  Pbacticb. — Odjectionb  in  Court 
Below. — ^Tho  cases  of  Oreenman  v. 
Pattison,  8  Blackf.  465,  Laeoss  v. 
Keegauy  2  Ind.  406,  Allm  v.  Parker, 
II  td,  504,  Cuhberly  et  al.  v.  Wine, 
13  ul  353,  and  Dale  ci  al.  v.  Bugh, 
16  td^  233,  overruled  so  far  as  they 
conflict  with,  Thompson  et  alv.  Da- 
vis  264 

5.  Local  Laws. — The  reasoning  in 
the  case  of  Thomas  v.  The  Board  of 
Com^s  qf  Clay  Co.,  5  Ind.  4,  said  to 
be  unsound.  OentiU  v.  The  State.A09 

6.  Liquor  License. — ^Appeal  bt  Re- 
monstrant.— ^The  case  of  Drapert  v. 
The  State  14  Ind.  123,  overruled. 
Wright,  And.,  ^c,  v.  Harris,  etal.A38 

7.  Statute  op  Frauds. — Parol  Rb- 

8BRVATI0N  OF  CrOPS. — Tho    CRSC   Of 

Turner  v.  Cool  23  Ind.  56,  overruled 
so  Ikr  as  it  is  in  conflict  with, 
Heavilon  v.  HeavUon 509 

8.  Bastardy. — Privilbqb  of  Wit- 
ness.—In  Hill  V.  The  State,  4  Ind. 
112,  where  it  was  held  that  a  wit- 
ness might  be  required  to  answer  as 
to  the  fact  of  his  having  seztial  in- 


tercourse with  the  prosecutrix,  the 
court  seems  to  have  overlooked  the 
fact  that  there  are  crimes  under  our 
statutes,  to  make  out  which  sex- 
ual intercourse  is  an  important  fact. 
Ford  V.  The  State,  ex  rel.  ffilton.5U 

CHANCERY. 

JEffeet  qf  Code  on  pending  eases.  See 
Practice,  20.    Pleading,  12. 

CHURCHES. 

Bleetionqf  Trustees.    iSs^  Evidence,  17 

CIRCUIT  COURT. 

See  Jurisdiction,  1,  2. 

CITIES. 

See  Streets.  Towns. 

1.  Nature  of  Powers. — A  municipal 
corporation  is,  for  the  purpose  of  its 
creation,  a  government  possessing, 
to  a  limited  extent,  sovereign  pow- 
ers, which,  in  their  nature,  arc 
either  legislative  or  judicial,  and 
may  be  denominated  governmental 
or  public.  Brinkmeger  et  al.  v.  The 
(Xtg  qf  Evansville 187 

2.  Exercise  of  Powers. — ^The  extent 
to  which  it  maj  be  proper  for  a 
municipal  corporation  to  exercise 
the  powers  vested  in  it,  as  well  as 
the  mode  of  their  exercise  within 
the  limits  prescribed  by  the  law 
creating  them,  is,  of  necessity, 
entrusted  to  the  judgment,  discre- 
tion and  will  of  the  properly  con- 
stituted authorities  to  which  they 
are  delegated Ibid. 

3.  Liability. — ^A  municipal  corpora- 
tion, being  public  and  sovereign  in 
its  nature,  is  not  liable  to  be  sued 
either  for  a  failure  to  exercise  pow- 
ers entrusted  to  the  judgment  and 
discretion  of  its  proper  authorities, 
or  for  errors  committed  in  their  ex- 
ercise  Ibid. 

4.  Loss  by  Fire. — The  power  con- 
ferred on  the  city  of  Evansville  by 
the  special  charter  of  1847,  (Local 
Acts  1847,  p.  14)  to  organize  and 
regulate  a  fire  department,  for  the 
purpose  of  preventing  and  guarding 
against  damage  by  fie,  is  a  legisU^ 
tive  or  judicial  one,  and  the  failuae 
of  the  corporate  authorities  to  exer- 
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else  the  power  to  the  fhll  extent 
necessary  to  protect  the  citizens 
f^om  Buch  damages,  does  not  render 
the  city  liable  to  an  action  there- 
for  , Ibid. 

5.      SUBSCBIPTIONS     TO     RAILROADS. — 

Under  section  CO  of  the  act  for  the 
incorporation  of  cities,  of  March  14, 
18G7,  express  authority  is  given  to 
subscribe  to  the  stock  of  railroads 
running  into  or  through  the  city, 
and  to  borrow  money  to  pay  sucli 
subscriptions.  ThoiRpson  y.  The 
City  of  Peru 305 

6.  Same. — ^As  the  issuing  and  sale  of 
bonds  is  the  usual  method  adopted 
by  corporations  to  borrow  money, 
cities  may  exercise  the  power  thus 
giTen  to  borrow  by  issuing  and  sell- 
ing bonds Ibid. 

7.  Same. — Statute  Construed. — ^The 
proviso  in  section  CO  relates  to  do- 
nations by  cities  to  railroads,  and 
not  to  subscriptions  of  stock... Ibid. 

8.  Same. — A  petition  of  a  majority 
of  the  resident  freeholders  of  a  city 
is  necessary  to  authorize  a  donation 
to  a  railroad,  but  is  not  necessary 
to  authorize  a  subscription  of 
stock Ibid. 

9.  Same. — Section  60,  9upra,  is  con- 
stitutional  *. Ibid. 

10.  ASSBSSMXKT  OF  TaXXS. — GURATIVE 

Statute. — If  the  assessment  of  city 
taxes  upon  real  estate  for  the  year 

1866,  upon  the  basis  of  the  appraise- 
ment made  in  that  year,  and  the 
failure  of  the  ossessor  to  return  his 
lists  within  the  time  allowed  by 
law,  were  irrcgpilarities  which 
would  otherwise  have  rendered  the 
tax  invalid,  the  irregularities  were 
cured  by  the  act  of  1867,    (Acts 

1867,  p.  76).  Mua$elman  v.  The  City 
of  Logantpori.., 533 

CLERK  OP  COURT. 

lAabiliiy  <^yfor  money  paid  in  by  Ad- 
minisiratar.  See  Dbcbdbxtb'^  Es- 
tates, 4. 

COMMON  CARRIERS. 

1.  Limitation  ov  Liarilitt. — ^If  a 
common  carrier  may  limit  his  lia- 
bility by  an  express  contract^  the 
limitation  must  be  reasonable  in  it- 
self, and  not  such  as  to  operate  as  a 
snare  or  fhiiid  upon  the  public.  The 


Adame  Sxpreee  Company  t.  Rea- 
gan  21 

2.  Same. — ^Where  a  package  was 
shipped  from  ClayUm,  in  this  State, 
to  Savannah^  Georgia,  during  the 
war,  when  transportatiou  was  much 
interrupted,  it  was  held  thct  a  con- 
dition that  the  carrier  should  not  be 
liable  for  any  loss^  unless  a  daxm 
therefor  was  presented  within  thirty 
days  after  the  shipment  at  Clayton, 
was  void Ibid. 

3.  Wroko  Delivery. —  In  a  suit 
against  an  express  company  for  the 
loss  of  a  package  by  the  delirery  of 
it  to  the  wrong  person,  the  court  de- 
clined to  examine  the  question 
whether  the  liability  of  the  compa- 
ny, under  the  contract,  was  that  of 
a  common  carrier  or  a  warehouse- 
man, because,  in  cither  case,  the 
company  was  bound  to  deliver  to 
the  right  person.  The  American 
Exprese  Company  v.  Stack. !...27 

4.  Limitation  of  Liarilitt. — A  pur- 
chased a  ticket  issued  by  the  Indian^ 
apolis  and  Clneinnati  Railroad  Cati^ 
pany,  securing  a  right  of  passage 
iV'om  IndianapoUe  to  Shelbyville.  His 
baggage  was  taken  charge  of  by  the 
company  for  delivery  at  ShelbyvilU^ 
and  a  check  given  him  for  it^  on  one 
side  of  which  was  stamped  these 
words:  ^'In  consideration  of  free 
carriage,  its  value  is  agreed  to  be 
limited  to  one  hundred  dollars,"  and 
on  the  other,  "I.  &  C.  R.  It.,  583, 
Indianapolis  and  Shelbyville."  A 
could  have  read  the  worlds  and  fig- 
ures on  the  check.  The  value  of 
the  baggage  exceeded  one  hundred 
dollars.  It  was  lost  by  the  com- 
pany. 

Held,  that  the  limitation  expressed  in 
the  words  stamped  on  the  check 
could  not,  in  any  case,  apply  to  a 
loss  resulting  fh>m  the  company's 
want  of  care. 

ffeld,  also,  that  if  such  a  limitation  of 
the  liability  imposed  by  law  oould 
be  secured  by  the  carrier,  it  could 
only  be  by  an  express  contract.  The 
IndianapoUe  and  Gneinnati  R,  R. 
Co.  V.  Cox 360 

6.      DeLIVBRT     to    WAnSROUBEXAH. — 

False  Imfobmation.— Goods  shipped 
by  railroad  wero  retained  several 
days,  after  arrival  at  the  place  of 
destination,  in  the  compon^s  depot, 
and  were  then  transferred  to  the 
store   of  careftal    and   responsible 
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No  notice  was  re- 
ccired  by  the  consignee  of  the  trans- 
fer to  the  warehouse,  and  after  snch 
transfbr,  the  consignee  was  informed, 
npon  inquiry  at  the  railroad  office, 
that  the  goods  had  not  arrived.  Sub- 
sequently, the  goods  were  destroyed 
by  the  burning  of  the  warehouse. 
ndd,  that  the  carrier  was  responsible 
for  the  direct  results  of  the  false  in- 
formation giTcn  by  its  employee, 
and  the  jury  having  found  that  the 
destruction  of  the  goods  was  the  di- 
rect result  thereof,  the  court  refosed 
to  disturb  the  finding.  The  Jeffcr^ 
sanmlle  R.  R,  Co,  t.  Cotton 498 

COMMON  LAW. 

In  the  absence  of  any  evidence  of 
a  statute  upon  the  subject,  it  will 
be  presumed  that  the  common  law 
prevails  in  North  Carolina  as  to  the 
rights  of  married  women.  Sehur' 
man  v.  Marley 458 

CONSIDERATION. 

Failure  of.  See  Pboxisso&t  Notes  4. 

CONSTITUTIONAL  LAW. 

1.  FuaiTivBs  FBOM  JUSTICE. — ^Thc  *'act 
to  regelate  the  arrest  and  surrender 
of  fugitives  from  justice"  is  consti- 
tutional.   Robinton  v.  Flanders ...  1 0 

2.  Adxiraltt. — State  Laws. — As 
there  it  no  maritime  lien  for  build- 
ing, fitting  out  and  constructing  a 
boat,  thq  statute  giving  such  a  lien, 
and  authorizing  a  proceeding  in  the 
state  court  to  enforce  it,  is  not  in 
contravention  of  the  constitution  or 
laws  of  the  United  States.  Wyatt  ct 
aUY,  Stuckley  ttal 279 

3.  Pisn  Law. — The  act  of  18G7,  (Acts 
1867,  p.  128)  to  provide  for  the  pro- 
tection of  fish,  &c.,  is  constitutional. 
The  State  v.  Uoekctt  tt  al 302 

4.  Assessments  fob  Street  Improve- 
ments.— The  mode  of  estimating  the 
cost  of  improving  the  streets  and 
alleys  of  a  city,  and  creating  a  lia- 
bility therefor,  and  the  extent  of 
such  liability,  as  established  in  sec- 
tion GG  of  the  act  for  the  incorpora- 
tion of  cities,  (Acts  Spec.  Sess.  1865, 
p.  30)  is  coustittitioiir.1  and  valid. 
Palraer  v.  Stumph 329 

5.  Taxation. — ^The  decision  in  Bright 
V.  MeCulUmgh^  27  Ind.  223,  that  the 


constitutional  requirement  in  sec.  1, 
art.  10,  of  the  constitution  is  ftd- 
fiUed  when  the  rate  of  assessment  of 
taxation  la  uniform  and  equal 
throughout  the  locality  where  it  is 

imposed,  approved. Ibid, 

G.  Local  Law. — ^Thc  decision  in  Good- 
rich^ V.  Winchtstcry  ^c,  Turnpike 
Co,,  26  Ind.  110,  that  a  law  which 
is  general  in  its  provisions,  and  open 
to  all  the  citizens  of  the  State  to 
avail  themselves  of  its  benefits,  is 
not  a  local  or  special  law,  within 
the  meaning  of  the  constitution,  ap- 
proved  Ibid. 

7.  Local  Law. — Pbotbctiok  of  Fibh.— 
The  act  entitled  "an  act  to  provide 
for  the  protection  of  fish,  defining 
the  time  in  which  they  may  be 
trapped,  netted  or  seined,  affixing 
the  penalty  for  its  violation,  and  de- 
claring an  emergency,"  approved 
March  9,  18G7,  (Acts  1867,  p.  128,) 
is  not  embraced  within  Any  of  the 
subjects  specified  in  section  22,  arti- 
cle 4,  of  the  constitution  of  iTtdiana^ 
upon  which  local  legislation  is  pro- 
hibited.    Gentile  v.  The  State,,. AOd 

8.  Same. — ^Intebprbtation. — ^Tho  ex- 
ception in  the  act,  excluding  the  Ohio 
and  St.  Joseph  rivers  from  its  oper- 
ation, does  not  bring  the  act  within 
the  prohibition  against  local  legisla- 
tion contained  in  section  23,  article 
4,  of  the  constitution Ibid. 

9.  SAME.^The  fact  that,  in  many  cases, 
local  laws  are  necessary,  because 
general  ones  cannot  properly  and 
justly  be  made  applicable,  is  cleap- 
ly  implied  in  section  23,  aupra.Ibid. 

10.  Same. — It  is  for  the  legislature 
alone  to  judge  whether  a  law,  on 
any  ^vcn  subject,  not  enumerated 
in  section  22,  can  be  made  applica- 
ble to  the  whole  State Ibid. 

1 1 .  Same.—O VERRULEO  CASL-Tho  casc 
of  Thomas  v.  Hoard  qf  Commission- 
ers of  Clay  County,  5  Ind.  4,  is  over- 
ruled on  this  point Ibid. 

12.  Same. — Lbqiblative  Power. — ^The 
legislature  of  this  State  Jias  the  pow- 
er,undcr  the  constitution,  to  pass  laws 
for  the  preservation  of  fish,  by  lim- 
iting the  time  and  mode  of  taking 
them Ibid. 

13.  HiUHWATB. — ^Tlie  act  of  March  6, 
1865,  entitled  "An  act  authorizing 
supervisors  of  roads  to  remove  fences 
standing  near  public  liigliways,  on 
steams  and  water  courses,  and  to 
turn  public  roads  and  highways,  on 
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water  connes  to  the  rear  of  bnild- 
iogs,  where  such  baildings  stand 
too  near  the  stream  to  give  room  for 
said  roads  or  highways,  and  assess 
damages  for  losses  occasioned  there- 
by/' is  not  repugnant  to  section  19  of 
article  4  of  the  constitntion.  Hintt  ▼. 
AydelotU 518 

CONTEMPT  OP  COURT. 

The  bringing  o/afietiHout  suit  is.  See 
Practice,  63. 

CONTINUANCE. 

Affidamt/or,     See  Pragticb,  67. 

CONTRACT. 

R^ormation  of.  See  Insurancb,  8. 
See  Deed,  Common  Carbiebs,  1,  2. 
Frauds,  Statute  of.  Insurance. 

1.  CoKBTRuCTioN  or. — The  rule  that 
the  words  of  an  instrument  are  to 
be  taken  most  strongly  against  the 
grantor,  is  only  applicable  where 
the  words  will  equally  admit  of 
either  of  two  or  more  interpretations. 
The  rule  is  only  to  be  resorted  to 
when  all  other  rules  of  exposition 
faU.     FaUeg  et  al.  v.  Giles 114 

2.  M  A  R  R  lA  o  B. — Consideration. — ^A 
promise  of  marriage  is  regarded  as 
a  valuable  consideration,  and  will 
support  a  grant.  Such  contracts 
are  favored  in  law.  Bunnel  et  al, 
V.  Witheraw 123 

3.  Acceptance  of. — W  here  a  contract 
is  signed  by  only  one  of  the  con- 
tracting parties,  but  the  paper  is 
accepted  by  the  other  party,  and 
acts  are  done  by  him  under  it,  he  is 
bound  by  the  contract.  Street  v. 
Cfhdgman 142 

4.  Wabbantt. — Where  an  engine 
and  boiler  were  contracted  for,  and 
the  manufacturer  bound  himself 
"  to  fVxmish  a  steam  boiler  suitable 
to  the  engine,"  it  was  held  that 
there  was  a  warranty  that  the 
boiler  delivered  under  the  contract 
was  suitable  for  the  purpose  pro- 
posed  JUd. 

5.  Samb. — Mbabubb  or  Damages. — 
A  contract  for  a  steam  engine  stip- 
ulated that  if  the  engine  failed  to 
furnish  power  sufficient  to  run  four 
pairs  of  burr  mill  stones,  the  manu- 
ihctnrer  would  remove  it,  and  pay 


to  the  purchaser  one  thoasaiid  dol- 
lars, and  it  was  held  that  the  meas- 
ure of  damages  for  a  fiulnre  of  the 
engine,  and  the  refusal  of  Uie  man- 
ufacturer to  remove  it,  was  the  cost 
of  removal,  and  one  thousand  dol- 
lars, and  that  the  failure  of  the  man- 
u&cturer  to  remove  the  engine  did 
not  remit  the  purchaser  to  hLi  action 
for  a  breach  of  the  warranty... /&uiL 

6.  Samb. — ^The  court  below  having 
instructed  the  jury  that  in  a  suit 
upon  the  warranty,  the  purchaser 
would  also  be  entitled  to  recover  for 
any  other  materials  purchased  for 
use  in  connection  with  the  engine, 
which  were  rendered  worthless  by 
reason  of  the  defects  in  the  engine, 
it  was  held  that  the  damages  con- 
templated by  the  instruction  were 
too  remote,  and  were  not  covered 
by  a  general  warranty Ihid, 

7.  Same. — ^The  measure  of  damages 
upon  a  breach  of  warranty  of  per- 
sonal property  is  the  difference  be- 
tween the  actual  value  of  the  arti- 
cle and  the  value  it  would  have 
possessed  if  it  had  conformed  to  the 
warranty;  the  price  paid  being 
mere  evidence  of  the  latter  val- 
ue  lUd. 

8.  Pabties. — ^A,  who  was  a  ware- 
houseman and  a  dealer  in  grain, 
sold  his  warehouse  and  grain  to  B, 
who  agreed  to  assume  all  contracts 
of  A,  growing  out  of  the  business. 
Suit  by  C  against  B,  alleging  these 
facts,  upon  a  receipt  given  by  A  for 
grain,  which  stipulated  that  the 
grain  should  bo  delivered  on  de- 
mand,  or  the  market   price  paid. 

Heldy  that  the  action  was  well  brought 
ffartfy  et  oLt.  Blater, ^.226 

9.  Rescission. — A  contract  will  not 
be  rescinded  unless  both  parties  can 
be  restored  to  their  original  condi- 
tion; but  when  that  can  be  done, 
and  the  party  seeking  to  rescind  is 
not  in  default,  and  has  offered  to 
restore  the  defaulting  party  to  the 
same  condition  he  occupied  before 
making  the  contract,  a  decree  of 
rescission  may  be  rendered.  SUw* 
art  V.  Ludwiek 230 

10.  Husband  and  Wife. — ^Exbcutobt 
Contract. — The  common  law  rule, 
that  a  wife  is  not  capable,  during 
coverture,  of  entering  into  any  ex- 
ecutory contract  concerning  her 
lands,  is  not  changed  by  the  statutes 
of  this  State.    Stevens  v.  i\imA.260 
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11*  SAMi.«-An  executory  contract  bj 
the  wife,  or  by  the  husband  and 
wife,  for  the  sale  of  her  lands,  is 
not  binding  on  her : Ibid. 

12.  Dblivsbt. — Time  for. — A  con- 
tract for  the  sale  of  lumber  stipu- 
lated for  the  delivery  thereof  "  on 
or  before  August  1st,"  and  for  pay- 
ment on  delivery,  and  it  was  held 
that  the  seller  had  the  whole  of  the 
day  named  to  deliver,  and  that  in  a 
complaint  for  the  non-delivery,  an 
averment  of  readiness  to  receive, 
&c.,  "up  to  the  first  day  of  Atifftutj** 
was  insufficient.    A damt  v.  DaU.2  73 

13.  EviDENCs. —  Custom. — Written 
contract  between  A  and  B,  for  the 
purchase,  killing  and  packing  of 
hogs.  By  its  express  terms,  the 
hogs  were  to  be  killed  and  pack- 
ed by  B,  '<on  joint  account,  each 
party  to  have  one-half  interest." 

Beldj  that  evidence  of  the  existence 
of  a  custom  among  those  engaged 
in  the  business  of  packing  pork  in 
the  city  of  L,  and  at  two  or  three 
other  points  in  the  State  of  Ken^ 
tueky,  that  when  under  such  a  con- 
tract the  packers  themselves  slatkgh- 
tcred  the  hogs,  they  were  entitled, 
to  the  exclusion  of  the  other  con- 
tracting party,  to  the  profits  on  the 
sale  of  bristles,  gut  fat  and  gfrease  from 
the  hogs  packed,  was  inadmissible,  as 
being  in  direct  conflict  with  the 
express  terms  of  the  contract.  At- 
kinson et  al,  V.  Allen,  Admr 375 

14.  Written  GuAHANTY. — Parol  Con- 
tract.— To  an  action  upon  a  writ- 
ten guaranty  of  payment  of  the 
price  of  all  clothes  wringers  sold  by 
plaintiffs  to  one  of  the  guarantors,  it 
was  answered,  1.  That  the  clothes 
wringers  sued  for  were  not  sold  un- 
der the  agreement,  but  were  deliv- 
ered upon  trial,  under  a  parol 
agreement.  2.  That  the  articles 
sued  for  were  purchased  upon  the 
faith  of  certain  false  and  fraudulent 
representations  of  the  plaintiff,  and 
that  by  reason  of  said  fraud,  de- 
fendants were  damaged,  ftc. 

Held,  that  the  parol  agreement  plead- 
ed in  the  first  answer  did  not  con- 
flict with  the  written  guaranty  sued 
on,  and  that  both  answers  were 
good.  Webster  et  al,  r.  The  Metro- 
politan ^e.  Co 453 

15.  AosKT. — ^Damages. — Complaint  by 
A  upon  a  written  agreement,  which, 
in  the  body  of  it^  recited  that  A 


had  sold  his  house  and  lot  to  B,  for 
a  certain  farm,  and  stipulated  that 
deeds  should  be  executed  as  soon  as 
possible.  The  writing  was  signed 
by  A,  and  by  "Mrs.  P.  L.,  per  B, 
Agent."  The  first  paragraph  of  the 
complaint  alleged  a  tender  of  a  deed 
to  B  for  the  house  and  lot,  and  a  de- 
mand of  a  deed  for  the  farm,  &c. 
The  second  paragraph  alleged  that  in 
making  the  contract,  B  falsely  and 
fraudulently  represented  himself  as 
the  agent  of  Mrs.  P.  L.,  in  whom 
the  title  of  the  farm  was,  and  that 
the  plaintiff,  relying  upon  said  rep- 
resentation, entered  into  the  con- 
tract, &c.;  that  A  had  tendered  to  B 
a  deed  for  the  house  and  lot,  and  de- 
manded a  conveyance  of  the  farm, 
which  was  refhsed,  &c.;  that  the 
farm  was  worth  $5,000  more  than 
the  house  and  lot,  for  which  sum 
judgment  was  asked. 

ffeld,  that  the  first  paragraph  showed 
no  cause  of  action  against  B,  because 
he  executed  the  agreement  as  agent 
only. 

ffeld,  also,  that  if  the  facts  alleged  in 
the  second  paragraph  were  sufficient 
to  give  a  right  of  action  against  B, 
there  could  not  be  a  recovery  for 
more  than  nominal  damages,  upon 
the  facts  alleged.  Freese  v.  Cra- 
ry 524 

CORPORATIONS. 

See  Cities,  Towns,  Railroads,  Ditoh- 
ING  Associations. 

COSTS. 

1.  Courts  or  Conciliation. — As  the 
act  of  1865,  repealing  the  law  es- 
tablishing courts  of  conciliation,  con- 
tained no  saving  clause  as  to  pend-* 
ing  suits,  costs  cannot  be  taxed 
against  the  plaintiff  in  an  action  of 
slander  tried  after  the  repeal,  on 
account  of  his  failure  to  go  into  a 
court  of  conciliation.  JSartonetakr. 
Marsh 70 

2.  Decedents  Estates.- When  a  claim 
filed  against  a  decedents  estate  ia 
not  sworn  to,  plaintiff  cannot  recov- 
er costs  Walters  y.  Eutehin^Sy 
AdnCx 130 

3.  Judgment  for  Costs. — ^Where  one 
recovers  a  judgment  for  his  costSi 
the  amount  recovered  is  due  to  him, 

I     and  he  is  entitled  to  control  the 
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Judgment  and  receive  the  money  so 
recovered.  Each  partj  is  liable  to 
the  officers  for  the  costs  made  bj 
him,  which  may  be  collected  at  any 
time  after  the  service  is  rendered, 
and  the  party,  entitled  to  recover  his 
costs  has  judgment  for  the  amount, 
which,  according  to  the  theory  of 
the  law,  he  has  paid,  or  is  liable  to 
pay,  to  the  officers  of  the  court. 
Armnoorih  et  ed.  v.  Seotten  et  aZ.495 
4.  Samh. — Patkbnt  to  Clehk. — Lb- 
gal  Tbkdsb  Monbt. — If  the  clerk 
of  the  court  is  authorized  to  receive 
money  due  on  judgments,  he  cannot, 
without  express  authority,  receive 
payment  in  anything  but  legal  ten- 
der money,  and  a  payment  of  a 
judgment  for  costs  in  national  bank 
bills  was  held  not  to  discharge  the 
judgment. Ibid, 

COUNTY  OOMMISSIONBRS,  BOARD 

OP. 

1.  Paupers. —  Medical  Services.— 
Where  a  physician  was  employed 
by  a  township  trustee  to  attend  a 
pauper  in  his  last  sickness,  it  was 
*  held  that  a  charge  for  removing  a 
large  tumor  after  death,  so  that  the 
body  could  be  placed  in  an  ordinary 
coffin,  was  not  within  the  employ- 
ment, and  that  the  action  of  the 
county  board,  in  refusing  an  allow- 
ance for  the  service^  was  final.  The 
Board  qf  Chm^t  of  Morgan  Co.  v. 
Johnson  et  al 35 

a.  Appeals. — An  appeal  lies  to  the 
Circuit  or  Common  Pleas  Court,  on 
behalf  of  any  person  aggrieved,  fh>m 
any  decision  of  the  board  of  com- 
missioners. Hanna  v.  The  Board  of 
Cofn!9  qf  Putnam  Co 170 

3.  Same. — The  word  "decisions,"  as 
used  in  the  statute  authorizing  such 
appeals,  fl  G.  &  H.  J  31,  p.  247,)  was 
construea  to  extend  to  all  final  rul- 
ings of  the  board  upon  any  subject, 
except  tho9e  upon  which  the  board 
is  invested  with  a  legislative  power, 
in  which  class  of  cases  no  appeal 
will  lie Ibid, 

4.  Same.— Poor  Farm. — Where  the 
county  had  already  purchased  a 
farm,  and  erected  suitable  and  suffi- 
cient buildings  thereon  for  the  use  of 
the  poor,  it  was  held  that  the  leg- 
islative discretion  of  the  board  to 
provide  an  asylum  for  the  poor  was 
exhausted,  and  that  an  appeal  would 
lie  from  an  order  directing  the  pur- 


chase of  another  tract  of  land,  le* 
mote  fh>m  the  former,  for  that  pinw 
pose TWdL 

COURTS  OF  CONCILUTION. 

See  Costs,!. 

CRIMINAL  LAW. 

1.  Attempt  to  Protoks  aji  Assault. 
An  affidavit  for  an  attempt- to  pro- 
voke an  assault  and  battery  cha^d 
that  the  defendant  on,  Ac,  at,  Ac, 
did,  "by  words,  signs  and  gestures, 
attempt  to  provoke  A  to  commit  an 
assault  and  battery  upon  him,  said 
B." 

Meld,  that  the  offense  was  well  charged 
in  the  affidavit.  Shtchmger  v.  The 
State 20 

2.  Information. — ^Evidexcb.— On  the 
trial  of  an  information  for  bui^laty, 
the  defendant  oflfered  to  prove  that 
certain  words  in  the  affidavit,  on 
which  the  information  was  based, 
were  inserted  after  the  affidavit  had 
been  sworn  to,  and  that  the  person 
making  the  affidavit  was  not  re- 
sworn. 

Heldy  that  this  was  not  a  question  for 
the  jury.    Hunter  v.  The  StaU,.,J^(i 

3.  Information. — An  information  in 
the  Common  Pleas  Court  for  a  felo- 
ny, averred  that  the  defendant  was 
in  the  jail  of  the  county  on  a  chaige 
of  said  felony,  and  had  not  been  in- 
dicted by  the  grand  jury. 

Hetd^  that  the  averment  was  sufficient 
to  give  the  court  jurisdiction..  J^Ui 

4.  Burglary. — Where,  in  an  info> 
mation  for  burglary,  it  is  cbfiiged 
that^he  entering  was  with  intent  to 
commit  a  larceny,  the  kind  or  value 
of  the  goods  intended  to  be  stolen 
need  not  be  averred... Bnd. 

5.  Rape. — Information. — ^An  affida- 
vit for  rape  charged  that  ^^LewU 
Oeroux  did,  on,"  &c.,  "at,"  to:.,"un- 
lawfhlly,  forcibly  and  feloniously 
make  an  assault  upon  one  Sarah  F. 
Tugavff  a  woman  child,"  Ifcc,  ^'anddid 
then  and  there  unlawfully,'*  &c^ 
* '  ravish  and  carnally  kho  w.' '  The  in* 
formation,  founded  upon  the  affida- 
vit, charged  that  the  offense  was 
committed  by  Loua  Cfirauty  upon 
the  person  of  Sarah  Tauffaw, 

Heldy  1,  that  the  affidavit  supported  the 
information;  2,  that  it  sufficiently  ap- 
peared ujxyn  whom  the  rape  was 
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committed;  and  3,  that  the  yarian- 
ceB  in  the  names  were  immaterial. 
Cfiroiu  ▼.  The  SlaU 93 

6.  Ck)HTicrr. — ^Escape. — Where  a  pris- 
oner escapes  after  conyictioD,  and  is 
not  retaken  nntil  after  the  expira- 
tion of  the  time  for  which  he  was 
sentenced,  ho  may  be  held  nntil  he 
has  completed  the  fnll  term  for 
which  he  was  sentenced.  Ex  Parte 
CUfford, 106 

7.  Saicb. — Statute  CoNSTBDBD. — ^The 
sUtute  {2G.kE.il  55,  56,  p.  454,) 
was  not  intended  to  change  the  com- 
mon law  rule  in  regard  to  the  cap- 
ture of  escaped  felons,  but  only  to 
authorize  an  additional  holding  af- 
ter the  sentence  has  been  fulfilled, 
nntil  a  prosecution  can  be  instituted 
for  the  escape Ibid. 

8.  Malicious  Tbespass.— Wabash  and 
Erie  Canal. — In  a  prosecution  for 
malicious  trespass,  in  cutting  the 
banks  of  a  resenroir  of  the  Wab<uh 
and  Erie  Casialy  it  was  held  that  eri- 
dence  tending  to  show  that  the  ca- 
nal had  wholly  ceased  to  be  used  as 
such,  in  that  part  of  the  line,  and 
was  in  many  places  filled  up  and 
used  as  a  roadway,  and  that  the  res- 
ervoir caused  sickness  in  the  neigh- 
borhood where  defendants  resided, 
was  properly  admitted,  as  tending 
to  rebut  the  malicious  intent.  The 
State  y.  Btuh  et  aU. 110 

9.  AppaAT. — HiOHWAY.^A  highway 
is  not  necessarily  ''a  public  place," 
within  the  meaning  of  the  statute 
defining  an  affray.  The  State  r. 
Weekly  €t  al.. 206 

10.  Indictment. — Time. — Motion  in 
Abbest. — Where  an  indictment  fix- 
es the  time  of  the  commission  of  the 
crime  charged  at  a  date  subsequent 
to  the  finding  of  the  indictment,  it 
is  bad,  on  motion  in  arrest.  The 
StaU  y.  Noland. 212 

11.  Same.-Oamikg.>Suppebino  House 
TO  BE  used  pob. — An  indictment  for 
Buffering  a  building  to  be  used  for 
gaming,  must  state  the  names  of  the 
persons  who  were  suffered  to  game, 
or  show  canse  for  not  doing  so,  and 
where  this  is  not  done,  the  objection 
may  be  taken  by  motion  in  ar- 
rest  Ibid. 

12.  Bill  op  Exceptions. — ^Time  can- 
not bo  given  beyond  the  term  to  file 
a  bill  of  exceptions  in  a  criminal 
case.    Dwmr.  The  State. 259 

13.  HuBDBB.— ClBCUMSTANTIAL     EtI- 


DB2fCE.^To  sustain  a  conviction  Ibr 
murder  upon  eiriumstantial  evi- 
dence, the  facts  proved  must  be  sus- 
ceptible of  explanation  upon  no  rea- 
sonable hypothesis  consiBtcnt  with 
the  innocence  of  the  accused.  It  is 
not  enough  that  the  mystery  of  the 
crime  cannot  be  solved  from  the  ev- 
idence, except  upon  the  supposition 
of  the  defendant's  guilt.  Sehualer 
y.  The  State 394 

14.  Same. — ^The  evidence,  which  is  re- 
viewed by  the  court^  was  held  not 
to  justify  a  verdict  of  guilty.... /itdl 

15.  Pebjubt.— Indictment. —  To  an 
indictment  for  perjury,  alleged  to 
have  been  committed  upon  the  trial 
of  an  indictment  for  robbery,  it  was 
objected  that  it  did  not  appear  that 
the  trial  in  which  the  perjury  was 
alleged  to  have  been  committed 
was  had  in  or  before  the  court.  It 
was  alleged  that  the  indictment,  up- 
on the  trial  of  which  the  alleged 
perjury  was  committed,  was  found 
on  a  ^y  named,  by  the  grand  jury 
of  the  county,  and  returned  into  thq 
court,  and  that  afterwards  such 
proceedings  were  had  that  the 
accused  in  that  case  was  brought 
into  said  court,  and  pleaded  thereto 
not  guilty,  upon  which  issue  such 
proceedings  were  had  that  after- 
wards, upon  a  day  named,  at  the 
said  court,  so  held  as  aforesaid  a 
trial  was  had,  kc. 

Held,  that  the  objection  was  not  well 
taken.     Gall&way  v.  The  State... ^A2 

16.  Same. — Where,  in  an  indictment 
for  perjury,  the  materiality  of  the 
alleged  false  testimony  plainly  ap- 
pears fh)m  the  other  facts  alleged, 
no  direct  averment  of  its  materiali- 
ty is  necessary Ibid. 

17.  Same. — Where  the  alleged  false 
testimony  consisted  of  evidence  ten- 
ding to  prove  an  aUbi  for  one  on 
trial  for  a  felony,  it  was  hold  that 
the  materiality  of  the  testimony  suf- 
ficiently appeared  without  a  direct 
averment,  though  the  testimony  giv- 
en did  not  necessarily  preclude  the 
possibility  of  the  preseiico  of  the 
accused  at  the  place  where  the  crimo 
was  committed Ibid. 

18.  Change  op  Venue. —  Rules  op 
GouBT. — A  rule  of  court  requiring 
applications  for  a  change  of  venue 
to  be  made  at  least  one  day  prior  to 
the  day  on  which  the  cause  is  set  for 
trial,  is  valid.    Such  a  rule  would 
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not  extend  to  a  cflBe  where  the  a£S- 
davit  alleged  prejudice  on  the  part 
of  the  judge,  and  that  the  fact  was 
not  known  in  time  to  comply  with 
the  rule Ibid. 

19.  Pebjury. — Evidence. — On  a  trial 
of  an  indictment  against  A  for  per- 
jury, where  the  perjury  was  alleged 
of  the  evidence  given  by  the  accused 
on  the  trial  of  an  indictment  against 
B  for  robbery,  in  swearing  to  facts 
tending  to  show  that  B  was  not  at 
the  place  where  the  crime  was  com- 
mitted, evidence  of  the  conduct  of 
B,  at  and  prior  to  the  time  of  his 
arrest,  was  held  not  to  be  admis- 
sible  Ibid. 

20.  Same. — Positive  proof  of  the  guilt 
of  B  would  be  admissible,  in  such 
case,  as  a  fact  or  circumstance  tend- 
ing to  show  that  he  was  not  at  the 
place  sworn  to  by  A,  and  that  A's 
statement  upon  that  subject  was  false, 
but  proof  of  the  guilt  of  B  is  not 
necessary  to  establish  the  charge  of 
perjury  against  A Ibid. 

21.  Same. — Amoust  of  Evidencb. — In 
a  prosecution  for  perjury,  the  testi- 
mony of  a  single  witness  to  the  fal- 
sity of  the  matter  sworn  to  by  the 
defendant,  is  not  sufficient  to  justify 
a  conviction.  There  must  be  such 
corroborative  evidence  upon  the  ma- 
terial point  as  to  clearly  satisfy  the 
mind  of  the  falsity  of  the  sworn 
statements  of  the  accused Ibid. 

22.  NcisAKCB.  —  Information.  —  An 
information  for  a  nuisance,  charging 
the  defendant  with  urinating  in  a 
spring  of  water,  near  a  public  high- 
way, from  which  many  persons  in 
the  vicinity,  and  travelers  on  the 
highway,  were  accustomed  to  drink, 
thereby  rendering  the  water  of  the 
spring  unfit  for  use,  kc.,  was  held  to 
be  good.     The  State  v.  Taylor, ... 51 7 

CUSTOM 

See  Evidence,  13. 

I>. 

DAMAGES. 

1.  MEAfitTRB  OF. — A  contract  for  a 
steam  engine  stipulated  that  if  the 
engine  should  fail  to  furnish  power 
sufficient  to  run  four  pairs  of  burr 
mill  stones,  the  manufacturer  would 
remove  it,  and  pay  to  the  purchaser 


one  thoasand  doUaiay  and  It 
held  that  the  measure  of  damages 
for  a  failure  of  the  engine,  and  the 
refusal  of  the  manufacturer  to  re- 
move it,  was  the  cost  of  removal  and 
one  thousand  dollars,  and  that  the 
failure  of  the  manufacturer  to  re- 
move the  engine  did  not  remit  the 
purchaser  to  his  action  for  a  breach 
of  the  warranty.  Street  v.  Cftop- 
man • 142 

2.  Same. —  Wabraxty. —  The  court 
below  having  instructed  the  jury 
that  in  a  suit  upon  the  warranty,  the 
purchaser  would  also  be  entitled  to 
recover  for  any  other  materials  pur- 
chased for  use  in  connection  with 
the  engine,  which  were  rendered 
worthless  by  reason  of  the  defectj 
in  the  engine,  it  was  held  that  the 
damages  contemplated  by  the  in- 
struction were  too  remote,  and  were 
not  covered  by  a  general  warran- 
ty.*.  nwL 

3.  Same. — ^Thc  measure  of  damages 
upon  a  breach  of  warranty  of  per- 
sonal property  is  the  difference  be- 
tween the  actual  value  of  the  article, 
Bnd  the  value  it  would  have  pos- 
sessed if  it  had  conformed  to  the 
warranty;  the  price  paid  being  mere 
evidence  of  the  latter  value... i&uiL 

4.  Sbductiox. — Suit  by  a  mother  for 
the  seduction  of  her  minor  danghter. 
The  evidence  showed  that  the  daugh- 
ter, when  about  fifteen  years  of  age, 
went  to  live  with  the  defendant, 
who  was  a  married  man,  aa  a  mem- 
ber of  his  family,  and  whUe  thus 
living  in  the  family  she  was  seduced 
by  him.  The  jury  assessed  the  plain- 
tiff's damages  at  $500,  and  it  was 
held  that  the  damages  were  not  ex- 
cessive.    Felhier  v.  ScarleL 154 

5.  Same. — Injury  to  Feblixos. — ^The 
jury  may,  in  such  case,  award  com- 
pensation for  the  injury  to  the  feel- 
ings of  the  parent,  and  for  the  dis- 
honor cast  upon  the  fiunily Ibid. 

DECEDENTS  ESTATES. 

See  DESCENTa. 

1.  Widow's  Portion. — Suit  by  a  wid- 
ow against  the  executors  of  her  hu»> 
band's  will  to  recover  the  $300  al- 
lowed by  law  to  her.  It  appeared 
in  evidence  that  the  widow  took, 
under  the  will,  $750  of  personal 
property,  and  of  the  residue  of  the 
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personal  estate,  a  flmall  som,  re- 
maining after  the  payment  of  debts, 
was  distributed  to  the  widow 
and  children  of  the  testator.  The 
widow,  after  taking  $750  nnder 
the  will,  instituted  an  action  to  set 
aside  the  will,  and  in  that  action 
secured  a  partition  of  the  real  estate 
without  regard  to  the  will. 
Held,  that  while  retaining  the  person- 
al property  taken  by  her  under  the 
will,  which  was  in  excess  of  the 
amount  coming  to  her  under  the 
law,  the  widow  could  not  maintain 
the  action.  Executors  qf  Baldwin 
V.  BaUutin 16 

2.  DwLLLixQ  IIorsE. — Right  of  Wid- 
ow TO  Occupy. — Under  the  statute, 
the  widow  and  minor  children  are 
entitled  to  occupy  the  dwelling 
house  and  adjacent  fields,  not  exceed- 
ing forty  acres,  for  one  year  from 
the  death  of  the  husband,  free  of 
rent,  but  where  the  minor  children 
arc  removed  by  their  guardian,  he 
cannot  maintain  an  action  against 
the  widow  to  recover  any  part  of 
the  rental  ralue  of  the  premises  for 
such  year.  Weaver,  Guardian  of 
Low  V.  Loto 57 

3.  Costs. — When  a  claim  filed  against 
a  decedent's  estate  is  not  sworn  to, 
the  plaintiff  cannot  recover  costs. 

Wallers  t.  Huichiru^  Adm'x 136 

4.  Paymbxt  into  Codet. — Liability 
OF  Clssk. — After  the  repeal  of  sec- 
tion 105  of  the  act  to  provide  for 
the  settlement  of  decedent's  estates, 
(2  Q.  &  II.  483,)  by  the  act  of  March 
4,  1853,  (Acts  1853,  p.  49,)  there 
was  no  law  authorizing  an  adminis- 
trator to  pay  to  the  clerk  money  bo- 
longing  to  the  estate,  and  as  the  li- 
ability of  the  sureties  on  the  bond 
of  the  clerk  extends  only  to  the 
right  discharge  of  his  official  duties, 
such  sureties  cannot  bo  made  liable 
for  money  thus  paid  to  the  clerk 
without  authority  of  law.  Jenkins, 
AdmW,  j'c,  V.  Lcmonds  ci  al 294 

6.  Duty  of  AoaiiNisTBATOR  to  Pay 
Debts. — It  is  the  duty  of  an  admin- 
istrator to  pay  the  debts  of  an  estate, 
and  so  long  as  there  aro  debts  to  bo 
paid,  a  creditor  cannot  complain  that 
the  money  *i3  not  paid  into  court. 
Btaie,  ex  rel.  Judah  v.  Lcmonds  et 
al 437 

6.  Creditods. — Pabtition  of  Lands. 
A  creditor  of  the  ancestor  cannot 
become  a  party  to  an  action  between 
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the  widow  and  heirs  for  the  parti- 
tion of  lands.  No  decree  in  such 
case  could  affect  the  rights  of  the 
creditor.     Qregory  v.  High  et  a?.527 

DEED. 

1  CoKBTRUCTioH  OF. — ^That  part  of  a 
deed  in  which  the  premises  convey- 
ed are  described  is  always  construed 
with  great  liberality.  Key  et  al.  v. 
Ostrander 1 

2.  Same. — Where  the  premises  in- 
tended to  be  conveyed  were  de- 
scribed as  forty  acres  in  a  certain 
section,  north  of  Otter  Oreekj  and 
reference  was  made  in  the  deed  to  a 
mortgage  on  the  same  premises,  in 
which  the  land  was  described  as  all 
of  said  section  north  of  Otter  Creeks 
it  was  held  that  the  deed  was  not 
void  for  uncertainty Ibid, 

.3.  Revenue  Stamps. — To  a  suit  for 
the  purchase  money  of  land,  the  de- 
fendant answered  that  the  true  con- 
sideration for  the  land  was  much 
more  than  that  named  in  the  deed, 
and  that  the  grantor  had  caused  the 
consideration  to  bo  stated  in  the 
deed  at  a  less  sum  than  the  true 
amount,  for  tho  purpose  of  defraud- 
ing the  government,  and  to  render 
defendant's  deed  invalid. 

Held,  that  tho  answer  was  no  bar  to 
the  action.  Lambert  v.  WhitelockM 

4.  Mill  Dam. — ^A  deed  of  a  mill  seat, 
and  the  appurtenances,  stipulatea 
that  the  dam  was  to  be  five  feet 
high,  and  contained  full  covenants. 
To  an  action  for  the  purchase 
money,  tho  grantee  answered  a 
breach  of  the  covenant  that  the 
grantor  was  seized  of  a  right  to 
raise  the  dam  to  a  hlght  of  five 
feet;  that  in  fact  ho  had  no  right  to 
raise  the  dam  higher  than  two  feet, 
and  that  the  right  to  raise  the  dam 
to  the  hight  named  in  the  deed  was 
of  a  value  greater  than  the  purchase 
money  sued  for. 

Held,  that  the  answer  was  a  good  b::r 
to  the  action.  Traster  v.  Snelson's 
AdmW 96 

6.  Husband  and  Wife. — The  court 
has  no  power  to  compel  a  husband 
to  join  with  the  wife  in  a  deed  of 
the  wife's  lands.  Stevens  v.  Par" 
ish 260 

6.  Same. — Where  the  wife  had  exe- 
cuted a  deed  of  her  lands  and  re- 
ceived the  consideTation,  the  bus- 
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band  not  joining,  it  was  held  that 
the  court  oonld  not,  by  decree,  re- 
quire him  to  Join  in  a  conrey- 
ance Ibid, 

7.  Samb. — Purchaser  with  Notice. 
Where  husband  and  wife  join  in  a 
deed  to  one  who  has  notice  of  an 
equity  in  another  to  hare  a  conrey- 
ance  from  the  husband,  a  recovery 
by  the  holder  of  the  prior  equity 
does  not  annul  the  deed  to  the  pur- 
chaser with  notice,  but  only  trans- 
fers the  legal  title  from  him  to  the 
holder  of  the  equity,  free  from  any 
claim  of  the  wife.  'Farl^  et  al.  v. 
ElUr 322 

8.  Construction  of. — ^At  the  conclu- 
sion of  a  deed  which  would  other- 
wise have  passed  a  fee  simple  to  the 
grantee,  this  clause  was  inserted: 
"  N.  B.  Now  the  foregoing  deed  of 
conreyance  is  and  forerer  shall  be 
with  ih\3  express  condition,  that  the 
foregoing  parcel  of  land  shall,  at  the 
death  of  said  A,  (the  grantee),  be 
forever  thereafter  in  B  and  C,  and 
they,  the  said  B  and  0,  are  the  only 
heirs  contemplated  or  included  in 
the  foregoing  deed  of  conveyance." 

ffddf  that  the  deed  gave  only  a  life 

estate  to  A,  with  the  remainder  in 

fee  to  B  and  G. 
Heldy  also,  that  the  rule  in  ShtUe^9 

case  did  not  apply.    iVtor  et  cl.  v. 

Quaekenbuah.^ 4*75 

9.  Delivery  of. — Escrow. — ^A  pur- 
chased of  B,  by  parol,  a  house  and 
lot  for  $500,  and  paid  $300  of  the 
purchase  money.  The  legal  title  of 
the  property  was  in  C,  who,  at  B's 
request,  made  a  deed  to  A,  and 
handed  it  to  B,  to  be  delivered  if  A 
would  release  the  claim  he  set  up  to 
a  pile  of  manure  on  the  lot,  which 
G  claimed  as  his  own;  A  refusing 
to  do  this,  B  refused  to  deliver  the 
deed,  and  destroyed  it. 

HeU  that  the  deed  was  not  delivered 
to  B  as  an  escrow,  but  only  to  place 
him  in  a  condition  to  comply  with 
his  contract  with  A,  and  having 
been  destroyed  before  A  had  paid 
the  balance  of  the  purchase  money, 
he  could  claim  no  title  under  the 
deed.  PatUrtcn  et  al,  v.  Under- 
wood  607 

DEFAULT. 
Motion  to  ut  (uide.    See  Practice,  1, 2. 


DEXCTBRSR. 

1.  Form  of. — Several. — ^A  demurrer 
in  the  following  form  was  held  to 
be  a  several  and  not  a  joint  demur- 
rer, viz:  "The  plaintiff  demurs  sep- 
arately to  the  first,  second,  third 
and  fourth  paragraphs  of  the  an- 
swer, because  neither  of  said  para- 
graphs state  sufficient  facts,"  kc 
Bwne  et  tU.  v.  Deesar,. ^112. 

2.  To  Part  of  Paragraph. — A  de- 
murrer will  not  lie  to  a  part  of  a 
paragraph  of  a  pleading.  The  only 
method  of  reaching  special  allega- 
tions is  by  motion  to  strike  out. 
Shniih  V.  The  Mvnde  National 
Sank 158 

3.  Form  of. — A  demurrer  to  a  com- 
plaint upon  the  ground  that  the 
same  "is  not  sufBcient  in  law  to 
entitle  the  plaintiff  to  the  relief  de- 
manded,'' raises  no  question  whet- 
ever,  and,  under  the  code,  must  be 
overruled.  Ken^r.  Mitchell  etoLlSS 

DEPOSITIONS. 

Deputy  Glerk. — Gbrtificatb.— Where 
the  certificate  to  depositions,  which 
purported  to  have  been  taken  be- 
fore the  clerk,  was  signed  in  the 
clerk's  name  by  a  deputy,  it  was 
held  that  the  taking  of  the  deposi- 
tions and  the  making  of  the  certifi- 
cate must  be  construed  to  be  the  act 
of  the  clerk,  the  deputy  simply  sign- 
ing his  principaFs  name  by  his 
authority.  Trovt  et  oL  v.  WUl- 
ianu «I8 

DESCENTS. 

See  Dbcboents'  Estates. 

1.  Advancexgnt. — ^Where  a  volun- 
tary conveyance  of  land  is  made  by 
a  parent  to  a  child,  it  is  prima  fade 
an  advancement  and  not  a  gift,  but 
the  question  is  purely  one  of  inten- 
tion on  the  part   of  the    parent. 

WooUry  et  aL  v.  Woolenf  etal.,,149 

2.  Stare  Decisis. — Rules  of  Prop- 
erty.—The  ruling  in  Strong  v. 
Clem,  12  Ind.  37,  was  followed, 
upon  the   ground    that  rulei  of 
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pmpexty,  estftblis^t^  hf  repeated 
decisions  of  the  court  of  nat  resort, 
and  upon  the  faith  of  whtck  the 
people  have  long  acted,  should  not  b« 
changed.    Harrow  v.  Myers  et  alAQ9 

DITCHING  ASSOCIATIONS. 

Liability  of  Members. — ^If  the 
liability  imposed  by  section  4  of  the 
act  of  1859  (1  G.  k  H.  305)  upon 
the  members  of  ditching  associa- 
tions, to  pay  the  debts  contracted 
by  the  company,  is  a  collateral  one, 
nothing  more  can  be  required  of 
the  creditor  than  to  show  that  he 
has  been  unable  to  compel  payment 
by  the  ordinary  process  of  law. 
Todhunier  et  al,  v.  RandaXL 275 

DIVORCE. 

1.  Alimont. — Where  a  divorce  was 
granted  to  a  husband  for  the  adul- 
tery of  the  wife,  it  was  held  that  an 
allowance  of  $433  for  alimony,  an 
amount  equal  to  one-third  of  his  es- 
tate, was  unreasonable,  and* the 
judgment  was  reversed  and  the 
court  below  directed  to  enter  a 
judgment  for  |150.  Conner  v. 
Q>n7ur  „,^ 48 

2.  Pbomise  to  Pay  Money  upon.-Al- 
IMON Y. — ^During  marriage,  a  husband 
erected  a  building  upon  real  estate 
belonging  to  his  wife,  upon  an 
agreement  that  he  should  receive 
the  rents  until  reimbursed  for  his 
expenditures.  Afterwards,  and  be- 
fore he  had  received  any  rents,  the 
wife  applied  for  a  divorce,  and 
pending  her  application,  it  was 
agreed  in  writing  that  in  compro- 
mise of  the  husband's  claim,  the 
wife  should  pay  him  a  certain  sum, 
one  day  after  Uie  divorce  should  be 
granted.  Suit  by  the  husband,  al- 
leging these  facts,  and  a  fidltm  to 
pay  the  sum  agreed  upon. 

Eeld^  that  the  agreement  to  pay  the 
sum  named  when  the  divorce  should 
be  granted  was  against  public  policy 
and  void. 

Held^  also,  that  as  alimony  is  aa.  inci- 
dent to  a  suit  for  divorce,  and  in 
adjusting  alimony  all  matters  of 
property  between  the  parties  are  to 
be  considered,  the  legal  inference  is 
that  the  claim  of  the  plaintiff  for 
the  improvements  on  the  wife's 
land  was  adjusted  and  settled  in  the 


divorce  suit    Mutkenburg  v.  HqU 
ler 139 

3.  Cbuel  Treatment. — A  husband, 
conceiving  that  his  marriage  was 
forbidden  by  the  divine  law,  be- 
cause a  former  husband  of  the  wife, 
from  whom  she  had  been  divorced, 
was  stiU  living,  the  parties  agreed 
to  a  separation,  but,  after  the  sepa- 
ration, the  husband  entreated  the 
wife  to  live  with  him  again.  The 
wife  afterwards  filed  a  petition 
against  him  for  divorce^  upon  the 
ground  that  this  conduct  on  his  part 
constituted  "cruel  treatment,"  with- 
in the  statute. 

Jleld,  that  it  did  not  constitute  cruel 
treatment. 

ffeld,  also,  that  the  f^cts  would  not 
justify  a  divorce  under  the  discre- 
tionary authority  conferred  upon 
the  courts  by  the  statute.  Ruby  v. 
Suby 174 

4.  Supbemb  Court. — Practice. — ^It  is 
only  in  a  very  clear  case  that  the 
Supreme  Court  will  reverse  a  judg- 
ment refusing  a  divorce,  where  the 
application  was  to  the  discretion  of 
the  court  below Ibid, 

5.  Alimony. — In  fixing  the  amount 
of  alimony,  the  conduct  of  the  hus- 
band towards  the  wife  may  be  con- 
sidered, and  where  the  evidence  up- 
on which  the  divorce  was  granted 
is  not  in  the  record,  the  court  can- 
not say  that  the  allowance  is  exces- 
sive, though  the  record  does  contain* 
the  evidence  upon  the  subject  of  the 
value  of  the  husband's  estate.  J[fert 
V.  J[fert -473 

6.  Same. — Time  of  Payment. — ^A 
judgment  for  alimony  must  be  for  a 
gross  sum,  but  the  court  may,  under 
the  statute,  give  time  for  the  pay- 
ment thereof,  by  installments,  if  suf- 
ficient security  is  given. Ibid* 

DOWER. 

iSiM  DiBoniTi^  2. 

Tenant  in,  not  tenant  in  common  with 
heir.    See  Tenants  in  Common,  3.     ^ 

DRAINS. 

See  Ditching  Assooiationb, 

ELECTIONS. 
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1  BSGtSTBT  Law. — Section  23  of  the 
registry  law  of  1867,  (Acts  1867,  p. 
113)  which  requires  all  tickets  to  be 
written  or  printed  on  "plain  wliite 
paper,  without  any  distinguishing 
marks  or  other  embellishment  there- 
on,'' and  makes  it  the  duty  of  in- 
spectors of  elections  to  refuse  all 
ballots  of  any  other  description,  was 
intended  to  prevent  the  intimida- 
tion of,  or  undue  influence  over  vo- 
ters, by  enabling  them  to  cast  a  bal- 
lot, the  character  of  which  cannot 
be  determined  from  an  inspection  of 
the  outside  thereof.  Druline^, 
*-     The  State 308 

2.  Same. — ^This  object  is  secured  by 
requiring  all  ballots  to  be  uniform 
in  external  appearance,  and  the  law 
cannot  therefore  be  construed  to  pro- 
hibit a  distinguishing  mark  on  the 
inside  of  the  ticket. .Ibid. 

3.  Same. — At  an  election  for  council- 
men  in  the  city  of  Laporte,  the  bal- 
lots cast  for  one  of  the  candidates 
had  printed  at  the  top  thereof,  on 
the  inside,  the  words  "City  Union 
Ticket,"  and  it  was  held  that  they 
were  not  illegal  under  section  23  of 
the  registry  law ^Ibid. 

EQUITY. 

1.  SriT  TO  Subject  Lands. — The  rule 
in  equity  was  that  relief  would  not 
be  granted,  unless  it  was  shown  that 
there  was  no  adequate  relief  at  law, 
and  this  rule  has  not  been  changed 
by  the  code.   Kyle  et  aUv.  Froet^%2 

2.  Same. — In  a  suit  to  subject  lands 
to  the  satisfaction  of  a  judgment,  it 
must  be  shown  that  satisfaction  can- 
not be  obtained  by  the  ordinary  pro- 
cess of  execution Ibid. 

ESCAPE  OP  CONVICT. 

See  Criminal  Law,  6. 

ESCROW. 

See  Deed,  9. 

ESTOPPEL. 

1.  Pleadi^jto. — An  estoppel  m  paie 
must  be  pleaded.  Evidence  of  such  a 
defense  cannot  be  offered  under  the 
general  denial.  Wood  et  at.  v.  0«- 
iram  et  al 177 

S.    pBOxnaoBY  NoTS.-Wheve  a  prom- 


issory note  wag  on  its  fiioe  made  p6y« 
able  to  A,  it  was  held  that  the  ma- 
ker was  estopped  to  deny  that  the 
note  was  mode  to  A.  Rogen  v. 
Flaee ^ 57Y 

EVANSVILLE,  CITY  OF. 

See  Cmss,  4. 

EYroENCB. 

In  Criminal  Cdeee.  See  Cruohal  Law. 
In  application  by  Railroad /or  osmm- 

ment  of  Damages,    See  Railroad^ 

21,  25. 

1.  Damages. — It  is  not  competent  to 
ask  a  witness  what  damages  resulted 
from  the  omission  of  a  party  to  do 
an  act  he  had  contracted  to  do.  The 
witness  should  state  the  fiicts,  from 
which  the  court  or  jury  may  deter- 
mine the  damages,  under  the  legal 
rules  governing  the  case.  J^tckell 
Y.AUiion 43 

2.  To  Vary  Writing —  In  a  suit 
against  the  endorser  of  a  promis- 
sory note,  evidence  of  a  parol  con- 
temporaneous agreement  that  the 
endorser  was  not  to  be  held  liable 
is  inadmissible.  Parker  v.  Mor^ 
ton 89 

3.  Compromise. —  Evidence  by  the 
plaintiff  tending  to  show  that  the 
defendant  made  no  objection  to  the 
signature  when  the  paper  was  pre- 
sented to  him,  and  that  he  offered 
to  compromise  the  debt,  was  held 
not  to  be  rendered  inadmissible  by 
the  fact  that  the  offer  was  mode  in 
an  effort  to  compromise  admitted 
debts,  on  the  ground  that  defendant 
was  not  able  to  pay  in  full.  J^Uti" 
eon  V.  Norris 165 

4.  Lands  Fraudulentlt  Conveyed. 
In  a  suit  to  subject  lands  alleged  to 
have  been  fhindulcntly  conveyed, 
it  appeared  tliat  one  parcel  of  the 
land  had  been  conveyed  to  a  person 
not  a  party  to  tlie  suit.  On  the  trial, 
the  defendant  offered  to  prove  that 
that  person  had  paid  full  value  for 
the  tract  sold  to  him. 

HeU  that  as  the  person  holding  the 
land  was  not  a  party  defendant,  the 
judgment  could  not  affect  his  inter- 
est, and  hence  the  evidence  was  not 
pertinent  to  any  issue  in  the  case. 
Wood  et  at,  v.  Oeiram  et  a2........in 


INDEX. 


645 


8.  Will. — Co2?test  of. — ^In  a  suit  to 
contest  the  validity  of  a  will,  upon 
the  ground  that  the  testator,  when 
he  executed  it,  was  not  of  sound 
mind,  the  instrument  itself,  though 
admitted  to  probate,  may  "be  received 
In  evidence  without  the  probate. 
Curry  el  al,Y,  Bratney 195 

6.  Lost  Award. — Where  a  witness 
was  introduced  to  prove  a  lost  award, 
and  a  paper  was  handed  him,  and 
the  question  asked,  "state  whether, 
or  not,  this  is  a  true  copy  of  the 
award,''  it  was  held  that  the  ques- 
tion was  not  objectionable.  Adams 
V.  Harrold, 195 

7.  Advaxcehents. — The  fact  of. the 
conveyance  being  established  by 
competent  proof,  parol  evidence  of 
the  declarations  of  the  ancestor, 
made  shortly  before,  as  well  as  of 
subsequent  declarations,  is  admissi- 
ble to  establish  or  rebut  the  inten- 
tion   to    make    an    advancement. 

Woolery  tt  al,  v.  Woolery  et  a£...249 

8.  Seduction. — Evidence  of  previous 
chastity  is  admissible  in  an  action 
for  seduction,  as  affecting  the  ques- 
tion of  damages.  Bell  v.  Rinker,2^*l 

9.      ASSIONMENT       OF      NOTE. —  PaROL 

Agreement. — The  legal  effect  of  an 
assignment  in  blank  of  a  promissory 
note  cannot  be  varied  by  evidence 
of  a  parol  contemporaneous  agree- 
ment that  the  note  should  be  taken 
without  recourse  on  the  assignor. 
CampbeU  v.  Bobbins 271 

10.  Be  VENUE  Stamps. — In  a  suit  upon 
a  written  contract,  bearing  a  proper 
revenue  stamp,  cancelled,  the  de- 
fendant offered  to  prove  that  he  did 
not  affix  the  stamp,  nor  authorize  it 
to  "he  done. 

Held,  that  the  evidence  was  incompe- 
tent, as  the  plaintiff  himself  might 
properly  have  affixed  the  stamp,  and 
a  failure  to  cancel  it  would  not  ren- 
der the  instrument  void.  Adams  v. 
Vale 273 

11.  Gross-examination. — In  a  suit  to 
recover  the  contract  price  for  build- 
ing a  mill,  the  defendant  introduced 
A  millwright,  who  testified  as  to 
the  manner  in  which  the  work  was 
done,  and  the  value  of  the  work. 
On  cross-examination,  the  plaintiff 
was  allowed  to  ask  the  witness 
what  sum  he  would  have  underta- 
ken to  build  the  mill  for,  according 
to  the  contract. 


Held,  that  the  question  was  proper  for 
the  purpose  of  testing  the  Judgment 
of  the  witness,  and  the  rates  upon 
which  his  estimates  of  value  were 
based.     Oilman  etal,  v.  Gard,»,.29l 

12.  Highways. — Notice  of  Petition. 
Proof  of  the  posting  up  of  notice  of 
a  petition  for  the  location  of  a  high- 
way may  be  made  before  the  board 
of  commissioners  by  affidavit,  and 
the  same  mode  of  proof  is  admissi- 
ble on  appeal.  Wright  v.  Wells  et 
al 354 

13.  Custom. — Written  contract  be- 
tween A  and  B,  for  the  purchase, 
killing  and  packing  of  hogs.  By  its 
express  terms,  the  hogs  were  to  be 
killed  and  packed  by  B,  *'  on  joint 
account,  each  party  to  have  one- 
half  interest." 

Beld,  that  evidence  of  the  existence  of 
a  custom  among  those  engaged  in 
the  business  of  packing  pork  in  the 
city  of  L,  and  at  two  or  three  other 
points  in  the  State  of  Kentucky,  that 
when,  under  such  a  contract,  the 
packers  themselves  slaughtered  the 
hogs,  they  were  entitled,  to  the  ex- 
clusion of  the  other  contrsu^ting 
party,  to  the  profits  on  the  sale  of 
the  bristles,  gut  fat  and  grease  from 
the  hogs  packed,  was  inadmissible, 
as  being  in  direct  conflict  with  the 
express  terms  of  the  contract.  At- 
kinson et  al.  v.  Allen,  AdmW,  ^c.375 

14.  Record. — Where  damages  were 
asked  against  an  attorney  for  the  con- 
sequences of  his  unskillfulness  in 
taking  a  judgment  upon  insufficient 
service  of  process,  it  was  held  that 
the  fact  of  the  alleged  defective  ser- 
vice could  only  bo  proved  by  the 
record.     Beillyy.  Cavanaugh 435 

15.  Consideration  of  Debd.-Ckoss-ex- 
AMiNATiON. — On  the  trial  of  an  issue 
between  heirs,  involving  the  validity 
of  a  deed  from  the  ancestor  to  a  son, 
the  son,  who  was  the  defendant,  was 
called  by  the  plaintiffs,  and  testified 
that  at  the  time  of  receiving  the 
deed,  he  gave  to  his  father  a  bond 
for  $1,500,  conditioned  that  such 
part  thereof  as  should  not  be  paid  at 
the  father's  death  should  not  be  en- 
forced, which  was  delivered  to  and 
kept  by  the  father  until  his  death. 
On  cross-examination,  it  was  propos- 
ed to  prove  that  the  actual  consider- 
tion  of  the  conveyance  was  the  agree- 
ment of  the  son  to  maintain  the  fath- 
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er  daring  his  life,  and  that  the  bond 
was  intended  as  a  security. 
Meld,  that  the  evidence  was  competent, 
and  might  properly  be  brought  out 
on  cross-examination,  as  it  was  mat- 
ter directly  connected  with  the  ex- 
amination in  chief.  HuckUherry  v. 
RiddUttal 454 

16.   CONFXDBKTIAL      CoMMCNICATIOX. — 

In  support  of  an  application  by  the 
wife  for  an  allowance,  pending  a 
suit  for  diTorce,  the  affidavits  of  one 
who  had  attended  both  husband 
and  wife  as  a  physician  were  pre- 
sented, and  it  was  held  that  as 
some  of  the  matters  stated  in  the 
affidavits  were  not  confidential,  a 
motion  to  reject  them  as  a  whole 
was  too  broad,  and  was  properly 
overruled.  Sehloster  v.  SchloeserABS 

17.  Elbction.— Church  Trustees. — 
To  an  action  by   certain    persons 

Claiming  to  be  the  trustees  of  a 
church,  to  have  a  conveyance  to 
them  of  the  church  property,  the 
defendants  answered,  alleging  that 
they  themselves  were  the  duly 
elected  trustees  of  the  church,  Ac. 
On  the  trial,  the  defendants  offered 
in  evidence  a  certified  copy  of  the 
proceedings  of  the  church  meeting 
at  which  they  were  elected,  and  also 
ofi'ercd  to  prove  by  parol  the  fact  of 
such  election,  &c. 
Held,  that  the  evidence  offered  was 
admissible.  Ilamrick  et  al,  v.  Hence 
etaLy  Trusteee,  i'c 500 

18.  Township  Trustees. —  Official 
Bond. — The  statement  of  the  town- 
ship trustee,  in  his  annual  report  to 
the  county  board,  of  the  amount  of 
money  in  his  hands  is  conclusive 
against  the  trustee  and  his  sureties 
in  a  suit  on  his  official  bond.  Evi- 
dence tending  to  impeach  this  state- 
ment, and  to  show  that  the  defalca- 
tion sued  for  occurred  dpring  a  pre- 
vious term  of  the  officer  is  not  ad- 
missible. The  State,  ex  rel,  ^c,  v. 
Orammer,  et  al 530 

19.  Impeachment  OF  Witnesses. — Wit- 
nesses for  the  defense  were  im- 
peached by  evidence  that  they  had 
stated  matters  at  other  times  not 
consistent  with  the  testimony  which 
they  gave  under  oath.  The  defen- 
dant then  ofifcrcd  to  show,  by  com- 
petent witnesses,  that  the  general 
character  for  truth  of  the  impeached 
witnesses  was  good,  which  the  court 
refused  to  permit. 


Held,  that  Hia  eTidence  offered  in 
support  of  tiM  good  dMzacter  lor 
truth  of  the  impeoched  witnesBeo 
should  have  been  received.  Qark  el 
al.  V.  Bond^ ~  55S 

20.  Deed. —  Mortgage. — Parol  evi- 
dence is  admissible  to  show  that  a 
deed,  purporting  to  pass  an  absolute 
title,  was  intended  only  as  a  mort- 
gage to  secure  a  debt.  Crane  v. 
Buchanan  et  al 570 

21.  Description  or  Lands. — ^Ambigu- 
ity.— Where  there  is  an  ambiguity 
in  the  description  of  land  in  the  re- 
port of  commissioners  in  partition, 
arising  from  the  omission  to  describe 
the  monuments  fixed  at  one  comer, 
and  from  giving  the  wrong  distance, 
and  there  are  other  monuments  and 
courses  mentioned,  inconsistent  with 
the  distance  named,  parol  evidence 
is  admissible  to  explain  the  ambi- 
guity.    Hedge  et  al.  v,  Sims  et  oL  574 

22.  Vendor  and  Purceasek.— Suit  by 
A  and  others  against  B  and  others, 
to  recover  possession  of  real  estate. 
The  complaint  alleged  title  in  A, 
for  himself,  and  as  trustee  for  his 
co-plaintilTs.  The  title  of  the  plain- 
tiffs  was  derived  through  a  sheriif's 
sale  upon  a  decree  in  favor  of  G^ 
against  D  and  £,  for  a  balance  of 
purchase  money,  C  having  before 
that  time  sold  the  land  by  title 
bond  to  D  and  E.  After  the  decree 
was  taken,  B  became  replevin  bail, 
and  before  sale  A  took  an  assign- 
ment of  the  decree,  and  became  the 
purchaser  at  the  sheriffs  sale.  On 
the  trial,  the  defendant  offered  to 
prove  an  assignment  of  the  title 
bond  to  B,  before  decree,  and  notice 
thereof  to  A,  but  the  evidence  was 
rejected. 

ITeldj  that  the  evidence  should  have 
been  admitted.  Adler  etaL  v.  Sem-^ 
ell  et  al. 598 

EXECUTION. 
See  Proceedings  Supplbmbxtart  to. 

EXECUTOBS  AND  ADMINISTRA- 

T0B3. 

Sec  Dbcsdsktb'  Estatbb. 

F. 

FEE8. 

0/  County  Auditor,  See  Orrzca  ixo 
0rncxu^4 — 9. 
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Fiormous  suit. 

CimrU  mil  not  take  cogmxanee  of.  See 
PR1.CTICB,  61,  62|  63. 

FISH. 

1.  Fish  Law. — The  act  of  1867,  (Acts 
1867,  p.  128)  to  provide  for  the  pro- 
tection of  fish,  tCj  is  constitntional. 
The  State  y.  Boekett  et  al 302 

2.  Constitutional  Law. — Pbotbction 
OF  Fish.— The  act  entitled  '*  an  act  to 
provide  for  the  protection  of  fish,  de- 
fining the  time  in  which  they  may  be 
trapped,  netted  or  seined,  affixiir|^ 
the  penalty  for  its  violation,  and  de- 
claring an  emergency,"  approved 
March  9,  1867,  (Acts  1867,  p.  128,) 
is  not  embraced  within  any  of  the 
subjects  specified  in  section  22,  arti- 
cle 4,  of  the  constitution  of  Indiana^ 
upon  which  local  legislation  is  pro- 
hibited.    Ocntile  v.  The  State.. ,A09 

3.  Same. — ^Interpretation. — ^Tho  ex- 
ception in  the  act,  excluding  the  Ohio 
and  St.  Joseph  rivers  from  its  oper- 
ation, does  not  bring  the  act  within 
the  prohibition  against  local  legisla- 
tion contained  in  section  23,  article 
4,  of  the  constitution Ibid. 

4.  Same.— The  fact  that,  in  many  cases, 
local  laws  are  necessary,  because 
general  ones  cannot  properly  and 
justly  be  made  applicable,  is  clear- 
ly implied  in  section  23,  8upra.Ibid. 

5.  Save. — ^It  is  for  the  legislature 
alone  to  judge  whether  a  law,  on 
any  g^ven  subject,  not  enumerated 
in  section  22,  can  be  made  applica- 
ble to  the  whole  State Und. 

6.  Same.— Overruled  GA8B.-The  case 
of  Thomat  v.  Board  of  CommstioT^ 
ere  of  Clay  County,  5  Ind.  4,  is  over- 
ruled on  this  point Ibid. 

7.  Same. — Legislative  Power. — The 
legislature  of  this  State  has  the  pow- 
er,under  the  constitution,  to  pass  laws 
for  the  preservation  of  fish,  by  lim- 
iting the  time  and  mode  of  taking 
them Ibid. 

FRAUD. 

1.  Fraudulent  CoNVEYANCE.-Where 
it  is  sought  to  subject  lands  fraudu- 
lently conveyed  to  the  payment  of 
debts,  it  is  not  sufficient  that  fraud 
on  the  part  of  the  grantor  should 
be  proved,  but  it  must  also  appear 


that  the  grantee  had  notice  of  the 

fniudiilent  intent.    BtameU  ei  al.  v. 

Witherow 123 

2.  Pleading. — In  a  complaint,  by  a 
creditor,  to  set  aside  a  transfer  of 
property  on  the  ground  of  fraud,  it 
was  alleged  that  tiie  transfer  was 
without  consideration,  and  made  to 
defraud  creditors,  and  it  was  held 
that  as  it  appeared  that  the  plain- 
tiff was  a  creditor  at  the  time  of 
the  transfer,  the  allegation  of  fraud 
was  sufficient,  without  an  averment 
of  an  intent  to  defraud  the  plaintiff. 
Harrieonr.  Jaqueee et  al.^ 208 

3.  Fraudulent  Transfer. — Consid* 
ERATiON.  Where  a  person  receiving 
a  fraudulent  transfer  of  property 
participates  in  the  fraud,  it  can  mako 
no  difference  whether  any  consider- 
ation was  paid  for  the  transfer./&t(/. 

4.  Failure  to  Read  Contract. — In 
the  absence  of  any  device  to  put 
him  off  his  guard,  a  party  who,  hav- 
ing the  capacity  to  read  an  instru- 
ment, signs  it  without  reading,  pla- 
ces himself  beyond  legal  relief.  Rog" 
ere  v.  Place 577 

5.  Written  Gontract.-Falsb  Read- 
ing OF. — A  false  reading  of  a  writ- 
ing to  one  not  able  to  read  may 
make  the  instrument  void,  but  such 
a  fraud  cannot  give  to  the  instru- 
ment a  greater  effect  than  its  terms 
will  allow.  Cox  V.  The  JEtna  In- 
euranee  Co.. 686 

FRAUDS,  STATUTE  OF. 

See  Vendor  and  Pubchasbb,  14. 

1 .  Collateral  Promise. — ^A  having  a 
claim  against  B,  for  goods  sold,  C, 
by  a  parol  agreement  between  him 
and  A,  assumed  the  payment  of  the 
debt,  and  the  same  was  charged  to 
C.  B  had  no  knowledge  of  the  ar- 
rangement, and  it  did  not  appear 
that  ho  was  discharged  by  A  from 
the  debt,  or  that  his  account  was 
credited. 

Heldy  that  the  promise  of  C  was  a  col- 
lateral one,  and  within  the  statute 
of  frauds.  Ellison  v.  Wischari  et 
al. 32 

2.  Lease. — Defective  Description. 
The  description  of  the  premises  do- 
mised,  in  a  lease  required  by  the 
statute  of  frauds  to  be  in  writing, 
cannot  be  supplied  by  parol  evi- 
dence, but  an   ambiguity  may  be 
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explained  and  the  premises  identi- 
fied.    Guyy.Bames 103 

3.  Part  Perpormancb. — Wliere,  in 
an  action  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of 
lands,  there  has  been  a  finding  hj  a 
jurj  for  the  plaintiff,  over  a  plea  of 
the  statute  of  frauds,  upon  a  clear 
preponderance  of  proof,  under  prop- 
er instructions  of  the  court,  it  is  not 
the  duty  of  an  appellate  court  to  in- 
terfere, notwithstanding  the  rule  in 
equity,  that  to  take  a  case  out  of 
the  statute  on  the  ground  of  part 
performance,  the  act  done  should  be 
clear,  definite  and  referable  only  to 
the  contract,  and  that  the  contract 
itself  be  established,  in  all  its  terms, 
by  clear,  definite  and  unequivocal 
proof.     Farley  et  aL  v.  ElUr 322 

4.  Same. —  Instructions. —  In  view 
of  the  rule  of  the  code  as  to  vari- 
ances, it  was  held  that  the  refusal 
of  the  court  to  instruct  the  jury,  in 
such  case,  that  the  act  of  part  per- 
formance must  be  referable  only  to 
the  "contract  alleged  in  the  com- 
plaint," was  not  erroneous Ibid, 

5.  Leasb. — A  parol  lease  for  a  term 
of  two  years,  with  an  agreement 
that  the  lessee  shall  have  the  right 
to  a  renewal  of  the  lease  for  an  ad- 
ditional term  of  three  years  from 
the  expiration  of  the  term  of  two 
years,  on  the  same  terms,  by  giving 
the  lessor  six  months  notice  in  wri- 
ting of  his  election  to  take  such  re- 
newal, is  within  the  statute  of 
frauds,  and  is  void  for  not  being  in 
writing.    SchmiizY,  Latiferty,,.AOO 

6.  Part  Performance. — To  an  action 
against  the  husband  to  foreclose  a 
mortgage  upon  lands,  the  wife  be- 
came a  party,  on  her  own  motion, 
and  filed  a  cross-complaint,  alleging 
that  before  the  execution  of  the 
mortgage  she  had  purchased  the 
land  of  her  husband,  and  paid 
the  consideration  in  full ;  that  she, 
in  connection  with  her  husband, 
had  ever  since  been  in  possession, 
but  that  the  husband  had  failed  and 
refused  to  convey^  kc;  tiiat  the 
mortgagee  had  full  notice,  &c.,  and 
asking  specific  performance. 

Jleldj  that  as  there  was  no  change  of 
possession,  and  no  such  part  per- 
formance that  the  parties  could  not 
be  put  in  statu  quOy  the  contract  was 
void  by  the  statute  of  frauds.  Ckgf>^ 
py  V.  Mixcn  eial 622 


7.  Mabbiagb  Gontbaot. — ^Where  flie 
wife,  before  marriage,  recovered  a 
judgment  against  the  husbaad,  an 
agreement  that  in  consideration  of 
the  marriage,  she  would  release  the 
judgment,  is  void  under  the  statnte 
of  frauds,  unless  in  writing.  The 
celebration  of  the  marriage  is  not 
such  a  part  performance  of  the  con- 
tract as  takes  it  out  of  the  statute. 
Flenner  v.  Flextner 564 

8.  Memorandum  in  Writino. — ^Tbe 
following  was  held  not  to  be  a  su^ 
ficicnt  memorandum  in  writing  to 

•  take  a  contract  for  the  sale  of  lands 
out  of  the  statute  of  frauds:  "Re- 
ceived of  A  three  hundred  dollars, 
on  payment  on  house.''  PaUertcn  et 
fol.  V.  Underwood,^ 607 

FUGITIVES  FROM  JUSTICE. 

Habeas  Corpus. — The  return  to  a  writ 
of  habeas  corpus  alleged  that  the  pe- 
titioner was  held  in  custody  as  a  fu- 
gitive from  justice  upon  a  warrant 
issued  by  the  governor  of  Indiam 
upon  the  requisition  of  the  governor 
of  FennsylvaniOf  and  that  the  peti- 
tioner was  the  identical  person 
named  in  the  warrant.  A  copy  of 
the  warrant  was  filed  with  the  re- 
turn. Exceptions  were  filed  to  the 
return,  as  follows:  1.  That  the  pe- 
titioner is  not  the  person  who  com- 
mitted the  crime  referred  to  in  the 
warrant.  2.  That  no  copy  of  any 
indictment  or  affidavit  was  attached 
to  the  warrant.  3.  That  the  peti- 
tioner is  detained  without  probable 
cause.  4.  That  the  fiBLcts  recited  in 
the  warrant  do  not  constitute  a 
crime  by  the  laws  of  PemMyhania. 
5.  That  the  warrant  was  general, 
and  was  not  directed  to  any  officer 
of  the  State  of  Indiana,  and  that 
it  was  void  because  it  directed  thst 
the  prisoner  should  be  taken  before 
a  judge  of  the  Circuit  or  Common 
Pleas  Court  for  identification. 

ffeldf  1,  that  the  identity  of  the  per- 
son arrested  with  the  person  named 
in  the  warrant  being  alleged  in  the 
return,  the  question  whether  that 
person  committed  the  crime  could 
only  be  tried  in  PetmsykModa,  3. 
That  it  was  not  necessary  that  a 
copy  of  any  indictment  or  affidavit 
should  accompany  the  warrant.  3. 
That  the  warrant,  and  the  indict- 
ment and  requisition  recited  thecein. 
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oonstitutod  good  cause  for  the  arrest 
-  and  detention.  4.  That  there  ooold 
be  no  pretense  that  a  crime  mnder 
the  laws  of  PenMylvania  was  not 
charged.  5.  That  the  warrant  was 
good,  and  that  the  statute  requiring 
the  prisoner  to  be  taken  before  a 
judge  of  the  Circuit  or  Common 
Pleas  Court  for  identification  is  con- 
stitutional.  JEtohiMony,  FUmdenJKi 

G. 

GAMING. 

Suffering  House  to  he  used  for.  See 
Chimin AL  Law,  11. 

GIFT. 

See  Advancembnt. 

GROWING  CROPS. 

Reservation  ofy  in  sale  of  land.  See 
Vendor  and  Puaohasbb,  12,  13,  14, 
15. 

n. 

HABEAS  CORPUS.  . 

FcoiTiTBs  FROM  JUSTICE. — The  re- 
turn to  a  writ  of  habeas  corpus  al- 
leged that  the  petitioner  was  held 
in  custody  as  a  fugitive  from  Justice 
upon  a  warrant  issued  by  the  goy- 
ernor  of  Indiana  upon  the  requisi- 
tion of  the  governor  of  Fennsylvaniaj 
and  that  the  petitioner  was  the  iden- 
tical person  named  in  the  warrant. 
A  copy  of  the  warrant  was  filed 
with  the  return.  Exceptions  were 
filed  to  the  return,  as  follows:  1. 
That  the  petitioner  is  not  the  per- 
*  son  who  committed  the  crime  re- 
ferred to  in  the  warrant.  2.  That 
no  copy  of  any  indictment  or  affi- 
vlt.was  attached  to  the  warrant.  3. 
That  the  petitioner  is  detained  with- 
out probable  cause.  4.  That  the 
facts  recited  in  the  warrant  do  not 
constitute  a  crime  by  *  the  laws  of 
Pennsylvania.  5.  That  the  warrant 
was  general,  and  was  not  directed 
to  any  officer  of  the  State  of  /m^ 
anOf  and  that  it  was  void  because  it 
directed  that  the  prisoner  should  be 
taken  before  a  Judge  of  the  Circuit 
or  Common  Pleas  Court  for  identi- 
fication. 


Beldf  1,  that  the  identity  of  the  per- 
son arrested  with  the  person  named 
in  the  warrant  being  alleged  in  the 
return,  the  question  whether  that 
person  committed  the  crime  could 
only  be  tried  in  Fennstflvania.  2. 
That  it  was  not  necessary  that  a 
copy  of  any  indictment  or  affidavit 
should  accompany  the  warrant.  3. 
That  the  warrant,  and  the  indict- 
ment and  requisition  recited  therein, 
constituted  good  cause  for  the  arrest 
and  detention.  4.  That  there  could 
be  no  pretense  that  a  crime  under 
the  laws  of  Pennsylvania  was  not 
charged.  5.  That  the  warrant  was 
good,  and  that  the  statute  requiring 
the  prisoner  to  be  taken  before  a 
judge  of  the  Circuit  or  Common 
Pleas  Court  for  identification  is  con- 
stitutional. Robinson  v.  J^n^^.lO 

HIGHWAYS. 

1.  Appeal. — On  an  appeal  from  the 
county  board  to  the  Circuit  Court 
in  a  proceeding  for  the  location  of 
a  highway,  the  Circuit  Court  does 
not  take  jurisdiction  for  the  correc- 
tion of  errors,  but  must  try  the  cause 
as  an  original  cause,  and  make  a  fi- 
nal judgment.  The  court  may  either 
execute  its  own  judgment  or  send 
the  case  down  to  the  bounty  board, 
with  directions  to  execute  the  judg- 
ment.   MePherson  v.  Leathers.. ..Qa 

2.  Evidence. — Notice  of  Petition. — 
Proof  of  the  posting  up  of  notice 
of  a  petition  for  the  location  of  a 
highway  may  be  made  before  the 
board  of  commissioners  by  affidavit, 
and  the  same  mode  of  proof  is  ad- 
missible on  appeal.  Wright  v.  Wells 
etal 354 

3.  Sake. —  The  sufficiency  of  such 
proof  is  a  jurisdictional  fact,  which 
must  be  determined  by  the  board 
before  the  appointment  of  viewers. 
After  the  board  has  taken  jurisdic- 
tion, objection  to  such  proof  comes 
too  late Ibi<L 

4.  Same. — ^Where  the  record  of  tha, 
board  stated  that  proof  of  legal  no-^ 
tice  of  the  petition  had  been  made, 
and  set  out  a  copy  of  a  notice,  to 
which  an  affidavit  was  attached, 
which  stated  that  three  copies  of 
the  notice  had  been  posted  up  in  the 
township  '^according  to  law,"  it 
was  held  that  it  did  not  appear  that 
the  affidavit  was  the  only  proof 
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made  to  the  board,  and  that  the 
board  had  Jnrisdiction ,,^Ibid. 

5.  Same — It  is  not  necessary  that  the 
notice  of  the  petition  should  be 
signed  by  any  onc« IhicL 

<L  On  Watbb  Coubses. — ^Removal  of 
Fences. — The  act  of  Mcareh  6,  1865, 
entitled  "An  act  anthorizing  snper- 
Tisors  of  roads  to  remove  fences 
standing  near  public  highways,  on 
streams  and  water  courses,  and  to 
turn  public  roads  and  highways  on 
water  courses  to  the  rear  of  build- 
ings, where  such  buildings  stand  too 
near  the  stream  to  give  room  for 
said  roads  or  highways,  and  assess 
damages  for  losses  occasioned  there- 
by," is  not  repugnant  to  section  19 
of  article  4  of  the  constitution. 
JERnet  v.  Aydelotie 518 

HUSBAND  AND  WIFE. 

See  Bastardy,  1,  2,  3. 

1.  ExHCUTOKT  CoKTBACT. — ^The  com- 
mon  law  rule,  that  a  wife  is  not  ca- 
pable, during  coverture,  of  entering 
into  any  executory  contract  concern- 
ing her  lands,  is  not  changed  by  the 
statutes  of  this  State.  Stevens  v. 
Faruh 260 

2.  Same. — An  executory  contract  by 
the  wife,  or  by  thd  husband  and 
wife,  for  the  sale  of  her  lands,  is  not 
binding  on  her Ibid. 

3.  Deed. — The  court  has  no  power  to 
compel  a  husband  to  join  with  the 
wife  in  a  deed  of  the  wife's 
lands Ibid. 

4.  Same. — Where  the  wife  had  exe- 
cuted a  deed  of  her  lands  and  re- 
ceived the  consideration,  the  hus- 
band not  joining,  it  was  held  that 
the  court  could  not,  by  decree,  re- 
quire him  to  join  in  a  convey- 
ance  Ibid. 

6.  Specific  Perfobmance. — In  an  ac- 
tion to  enforce  a  contract  for  the 
conveyance  of  laud,  against  a  hus- 
band and  wife  and  their  vendee, 
who  was  charged  with  notice  of  the 
plaintiff's  equity,  it  was  held  that  a 
recovery  by  the  plaintiff  did  not 
annul  the  deed  of  the  husband  and 
wife  to  the  purchaser  with  notice, 
but  transferred  the  legal  title  from 
him  to  the  holder  of  the  prior  equity, 
and  that  the  wife  was  estopped  by 
her  deed.    Farley  et  oLy.  Mler..322 

6.    KoBTOAGB. — ^The  power  of  a  mar- 1 


ried  woman  to  incumber  her  real 
estate  by  mortgage,  in  which  her 
husband  joins,  is  not  confined  to 
the  securing  of  existing  notes  or  ob- 
ligations, but  is  without  limitatioiL. 
Philbrooke  v.  McEwen  et  al 347 

7.  Same. — A  mortgage  must  some- 
how describe  and  identify  the  in- 
debtedness which  it  is  intended  to 
secure;  and  this  description  is  not  a 
covenant  in  the  sense  of  the  statute, 
which  enacts  that  a  married  woman 
shall  not  be  bound  by  any  covenant 
in  her  deed.. TUdL 

8.  WiTBESS. — A  husband  cannot  be 
required  to  testify  against  the  wife 
Kyle  et  aL  v.  Froet 383 

9.  Same. — ^A  husband  and  wife  joint- 
ly sued  are  each  competent  to  testi- 
fy in  their  own  behalf,  but  not  for  or 
against  each  other.    Atbaugh  et  aL 

V.  JamcB 3d3 

Lowe  et  al,Y.  Hughes 399 

10.  Pleadiho. —  Wife's  Pbopebty. — 
In  a  complaint  by  a  married  woman, 
for  the  unlawful  conversion  of  her 
personal  property,  it  is  enough  to 
allege  that  it  is  her  separate  proper- 
ty, without  showing  the  source  fh>m 
which  it  was  derived.  SchumanT. 
Marley 458 

11.  RiOHTB  OF  Wife. — Common  Law. 
In  the  absence  of  any  evidence  of  a 
statute  upon  the  subject,  it  will  be 
pr^^med  that  the  common  law  pre- 
vails in  North  Cc^oUna^  as  to  the 
rights  of  married  women ^Ibid. 

12.  Mabbied  Women.-Sbpa&ate  Pbop- 
ebty.— Where  money  received  by  a 
married  woman  from  her  father's 
estate  in  North  Carolina  was  treated 
by  the  husband  as  the  money  of  the 
wife,  and  invested  in  personal  prop- 
erty for  her  use,  and  such  property 
was  afterwards  brought  by  the  hus- 
band and  wife  to  this  State,  it  was 
held  that  it  became  and  remained 
tlie  separate  property  of  the  wife, 
and  must  be  protected  as  such  un- 
der our  statute Ibid. 

13.  Debt  of  Husbakd  to  Wipe — A 
debt  due  the  wife  by  the  husband, 
before  the  marriage,  was  extinguish- 
ed by  the  marriage,  at  common  law, 
because  her  choscs  in  action,  rights 
and  personal  property  vested  in  the 
husband,  and  she  ceased  to  have  a 
separate  legal  existence.  But  these 
rules  are  abrogated  by  the  statutes 
of  this  State,  (1  0.  k  H.  295,  note 
2;  1  a.  &  H.  379;  2  G.  &  H.  41),  by 
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Tlrtae  of  which  a  jadgment  obtained 
by  the  wife  against  the  husband  be- 
fore the  marriage  r^miuns  the  separ- 
ate property  of  the  wife,  and  she 
may  enforce  its  payment  by  execu- 
tion after  the  marriage  Fletmtr  t. 
Flenncr ^564 

14.  Marriage  Contract. —  Statute 
OF  Frauds. — Where  the  wife,  before 
marriage,  recovered  a  judgment 
against  the  husband,  an  agreement, 
that  in  consideration  of  the  marri- 
age, she  would  release  the  judgment, 
is  void  under  the  statute  of  iVauds, 
unless  in  writing.  The  celebration 
of  the  marriage  is  not  such  a  part 
performance  of  the  contract  as  takes 
it  out  of  the  statute Ibid. 

15.  Witness. —  Where  husband  and 
wife  are  joined  in  an  action,  each  is 
a  competent  witness  in  his  or  her 
own  behalf,  but  the  evidence  of  one 
cannot  bo  considered  in  determining 
the  Issues  cs  to  the  other.  Crane  v. 
Jjuchaiian  et  al 570 

I. 

INDICTMENT. 

See  Cbihinal  Law,  10,  11,  15,  16,  17. 

INFANTS. 

1.  Stkp-fatber. — Necbssabibs. — ^Itis 
a  general  rule  that  a  step-fifither, 
who  takes  the  infant  children  of  his 
wife  by  a  prior  marriage  to  reside 
with  him,  as  members  of  the  fam- 
ily, cannot  hold  them  liable  for  ne- 
cessaries which  he  furnishes  them. 
Chossman  v.  Lauber  et  al 618 

2.  Saub. — But  where  a  step-father,  at 
the  request  of  his  wife^  consents  to, 
and  does,  take  her  infant  children 
by  a  former  marriage  to  his  house, 
and  maintains  and  educates  them  in 
consideration  of  their  services,  and 
the  use  of  the  land  which  belonged 
to  her  and  them  as  tenants  in  com- 
mon, and  which  constituted  a  very 
inadequate  compensation  to  him, 
they  cannot  hold  him  responsible 
for  the  use  and  occupation  of  the 
land,  without  themselves  being  re- 
sponsible for  the  necessaries  fur- 
nished by  him  to  them;  and  in  an 
action  by  them  against  him  for  the 
use  and  occupation  of  the  land,  the 
ralue  of  the  necessaries  Aimished 
constitutes   a  valid  set-off  to  the 


extent  of  the  rents  and  profits  of  the 
land ^ IbkL 

INFORMATION. 

See  CvaasAh  Law,  2,  3,  4,  5,  22. 

INJUNCTION. 

See  Taxis,  4. 

Trespass. — An  injunction  will  not  be 
granted  to  restrain  the  commission 
of  an  act  which  is  a  simple  trespass, 
when  full  compensation  in  damages 
can  be  made  to  the  party  aggrieved. 
The  Indianapolis  RolUng  Mill  Co.  v. 
The  City  of  Indianapolia^ 245 


INSTRUCTIONS. 

1.  To  BB  TAKEN  TOGETHER. — The  Su- 
preme Court,in  reviewing  the  instruc- 
tions given  by  the  court  below  to  the 
jury,  will  look  at  all  the  instruc- 
tions upon  the  same  subject,  and  if 
the  instructions  taken  together  pre- 
sent the  law  correctly,  the  judgment 
will  not  be  reversed,  though  a  sin- 
gle instruction,  standing  alone, 
might  seem  to  be  incorrect.  Kit' 
chell  y.  Allison 43 

2.  Supreme  Court. — The  court  re- 
fused to  examine  into  the  correct- 
ness of  certain  instructions  refused 
by  the  court  below,  because,  the  ev- 
idence not  being  in  the  record,  it 
did  not  appear  whether  the  instruc- 
tions were  pertinent  to  the  case. 

Walters  Y,  Ifutchins'  Adm'x 136 

3.  Harmless  Error. — Where  an  in- 
struction given  to  the  jury  is  erro- 
neous, because  of  its  not  being  ap- 
plicable to  the  evidence,  the  error 
will  not  be  available  if  it  clearly 
appears  that  no  harm  could  have 
resulted  to  the  appellant.  Felkner 
V.  Scarlet 154 

4.  Same. — Where  an  instruction  was 
correct  in  itself,  but  was  not  suffi- 
ciently guarded  to  prevent  a  possi- 
ble misapplication  by  the  jury,  the 
court  looked  at  the  whole  evidence 
upon  the  point,  and  there  being  no 
reason  to  doubt  the  correctness  of 
the  finding,  it  was  held  that  there 
was  no  error.  Wood  et  al.  v.  0»- 
tram  et  al 177 

5.  Interrogatories  to  Jury. — ^Where 
the  defendant  asked  the  court  to  in- 
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stract  the  Jaxy,  "in  the  event  that 
they  found  for  the  plaintifis,"  to 
answer  certun  interrogatories,  it 
was  held  that  ihb  instruction  was 
correctly  reflised Ibid' 

INSURANCB. 

Appointment  of  Receiver  for  InaoUtent 
Company,    See  Rbceitbb. 

1.  Insurable  Intersst. —  Aocideht 
Policy. —  Notice. — A  was  insured 
against  loss  of  life  in  a  named  sum, 
which,  by  the  terms  of  the  policy, 
was  to  be  paid  to  B,  in  the  erent  of 
injury  caused  by  accident,  within 
the  meaning  of  the  policy,  resulting 
In  the  death  of  A.  There  was  a 
clause  in  the  policy  which  required, 
"in  the  event  of  injury,  within  the 
meaning  of  this  policy,  occurring  to 
the  assured,  he,  or,  in  case  of  his 
death,  his  legal  representatives,  shall, 
ns  soon  thereafter  as  possible,  give 
notice  thereof  to  the  company  at 
their  office  in  C,  or  to  the  agent 
writing  the  policy,  together  with 
the  AiU  name,  occupation  and  ad- 
dress of  the  assured,  with  full 
particulars  of  the  accident  or  in- 
jury."  A  died  fh>m  the  effect  of  a 
gun  shot  wound,  at  a  place  so  near 
O,  where  -the  office  of  said  company 
was,  that  notice  of  the  death  of  A 
might  have  been  given  to  the  com- 
pany in  one  day  thereafter.  B  lived 
at  the  time  at  the  place  where  A 
died,  but  did  not  give  notice  to  the 
company  until  eight  or  ten  days  af- 
ter the  death  of  A.  The  policy  was 
In  the  trunk  of  A  at  C  when  he  died, 
and  had  never  been  in  the  posses- 
sion of  B,  nor  seen  by  him,  before 
the  end  of  said  eight  or  ten  days, 
when  he  notified  the  company  of  the 
death  of  A,  and  the  officers  of  the 
company  gave  Mm  a  blank  form  of 
an  affidavit  in  regard  to  the  death, 
and  stated  that  it  would  bo  sufficient 
if  he  made  it  out  and  returned  it  in 
three  or  four  weeks,  which  he  did. 

Held,  that  it  was  not  necessary  that  B 
should  have  a  pecuniary  interest  in 
the  life  of  A  to  entitle  him  to  main- 
tain an  action  against  the  company 
on  the  policy. 

Seld,  also,  that  the  clause  in  the  policy 
requiring  notice  of  the  death  of  the 
assured  to  be  given  to  the  company 
by  his  legal  representative,  as  soon  | 


thereafter  as  poadble,  most  reoehre 
a  reasonable  construction,  and,  un- 
der the  circumstances  of  this  case, 
the  notice  given  to  the  company  by 
B  was  sufficient  The  JVomdent 
Life  Int.  j'c^  Cb.  v.  Baum «236 

2.  Policy  Coksteued. — ^An  open  or 
running  policy  of  insurance  con- 
tained a  stipulation  that  it  should 
not  cover  a  loss  "accrued  at  the 
time  of  the  entry,  or  indorsement, 
caused  by  any  gale,  disaster  by  ex- 
plosion, fire,  or  otherwise,  which  oc- 
currence might  be  known  to  the  ap- 
plicant the  public,  or  the  company, 
at  the  time  of  such  application  being 
made,  whether  such  property  was 
known  to  be  involved  thereby  or 
not,  without  such  contingency  is  ex- 
pressly provided  for,  in  writing,  on 
the  policy .*'  At  the  time  of  the  in- 
dorsement of  a  risk  upon  certain 
property  shipped  from  EwmamUe  to 
New  (frleans,  it  was  known  to  the 
insured  and  the  company  that  a  cer- 
tain steam  boat  had  been  lost  by 
explosion,  but  it  was  not  known  to 
either  that  the  property  insured  had 
been  shipped  upon  that  boat,  nor 
was  that  contingency  provided  for 
in  the  policy. 

Held,  that  the  loss  was  not  covered  by 
the  policy.  Mark  et  aL  v.  The  JStna 
Ins.  Co 390 

3.  SuEVEY. — Wabbanty. — Where  a 
policy  of  insurance  against  loss  by 
fire  contained  a  stipuUtion  that  the 
survey  should  be  taken  as  "a  part 
of  the  policy  and  warranty  on  the 
part  of  the  assured,"  it  was  held 
that  the  statements  of  the  assured 
in  the  survey  became  a  part  of  the 
policy,  and  would  be  regarded  as  a 
warranty.  Cox  v.  TTke  jEtna  Inna^ 
a$iee  Co ..586 

4.  Same. — ^The  survey  concluded  with 
a  covenant  on  the  part  of  the  assured 
"that  the  foregoing  is  a  full,  just 
and  true  exposition  of  all  the  fects,'* 
Ac,  "so  far  as  the  same  are  known 
to  the  applicant  and  material  to  the 
risk,''  and  it  was  held  thai  those 
matters  as  to  which  particular  in- 
quiries were  made  in  the  survey 
must  be  regarded  as  "material  to  the 
risk,"  by  express  contract  of  the  par- 
ties, but  that  there  must  be  a  substan- 
tial breach  of  the  warranty  to  de- 
feat the  action Ibid. 

6.  Same. — One  question  in  the  survey 
was,  "Are  the  outside  walls  farick 
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or  stone  7"  The  answer  was,  <^rick/' 
To  this  qnestion,  there  was  a  note, 
as  follow :  **  If  the  building  be  wood, 
omit  replied  to  these  questions." 
The  breach  of  the  warrant/  alleged 
was  *Hhat  the  ontside  walls  were  not 
all  brick." 
Seklf  that  the  point  of  the  question 
was  whether  the  walls  were  of 
wood,  or  of  the  more  indcstmcta- 
bio  material,  brick  or  stone,  and 
that  the  breach  was  not  well  alleged, 
because  it  was  not  arcrrod  that  any 
part  of  the  walls  was  not  of  stone 
or  brick Ibid. 

6.  Same. — OvEBVALUATios.-The  pol- 
icy contained  a  stipulation  that  in  a 
"valued  policy,"  an  oTcnraluation 
should  render  the  policy  void.  This 
was  not  a  valued  policy,  but  in  the 
survey  a  question  was  asked  and 
answered  as  to  the  value. 

Heldf  that  the  statement  as  to  value 
was  not  material  to  the  risk.,,. Ibid. 

7.  Same. — iNCUMBaANCE. — A  false  an- 
swer in  the  survey  as  to  the  incum- 
brances upon  the  property  was  held 
to  be  "material  to  the  risk,''  and  to 
constitute  a  good  defense  to  a  suit 
upon  the  policy Ibid. 

8.  Mistake. —  Refobmation  or  In- 
'8TBUMENT. — To  a  suit  upou  a  policy 
of  insurance,  the  defendant  an- 
swered, setting  up  a  breach  of  war- 
ranty on  the  part  of  the  assured,  in 
false  answers  to  certain  questions  in 
the  survey.  Reply,  that  the  an- 
swers had  been  written  down  by  the 
agent  of  the  company,  and  that  he 
had  made  mistakes  in  recording  the 
same,  &c.  Prayer  for  a  reformation 
of  the  instrument. 

ffeld,  that  if  the  plaintiff  desired  a  re- 
formation of  the  instrument,  he 
should  have  asked  it  in  his  com- 
plaint, and  not  in  his  reply. 

ffeldj  also,  that  a  mistake  of  the  agent 
in  recording  the  answers  of  the  as- 
sured would  not  entitle  him  to  a  re- 
formation of  the  contract,  unless  It 
should  be  made  to  appear  that  it 
was  not  upon  the  faith  of  this  war- 
ranty that  the  risk  .  was  accept- 
ed^  Ibid. 
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JUDGMENT. 

Smt  in  Equity  to  Subject  lands  U.    See 

Equity,  1,  2. 
For  eoiU.  See  Costs.  3,  4. 

1.  Statute  o7  Limitations. — Under 
the  fifth  subdivision  of  section  211 
of  the  code,  an  action  upon  a  judg- 
ment is  barred  after  twenty  years 
from  the  date  of  the  judgment,  un- 
less the  case  comes  within  some  of 
the  exceptions  of  the  statute.  Kin(; 
et  al.  T.  Mamrille.^ 134 

2.  Same. — ^The  fact  that  an  execution 
was  issued  upon  the  judgment  and 
returned  unsatisfied,  within  twenty 
years,  is  not  sufficient  to  avoid  a 
plea  of  the  statute  of  limitations. /&tV/. 

3.  Application  to  set  aside  Judg- 
ment.— An  application  to  set  aside  a 
judgment  must  be  made  to  the  court 
where  the  judgment  was  rendered. 
Kemp  V.  Mitchell  et  al 163 

4.  Setting  Aside  as  to  one.- Where, 
upon  the  application  of  one  of  sev- 
eral defendants,  against  whom  judg- 
ment had  been  entered  by  default, 
the  judgment  was  set  aside  as  to 
him,  it  was  held  that  the  judgment 
as  to  the  others  was  not  vacated, 
and  that  after  trial  and  judgment 
against  him,  he  could  not  object  that 
the  judgment  was  not  joint.  Patti- 
ton  V.  Norrit 165 

5.  Same. — Practice.^ — It  would  be  a 
better  practice,  in  such  cases,  to  hold 
the  judgment  subject  to  the  result 
of  the  defense Ibid. 

6.  Lands  Fbaudulentlt  Conveyed. 
Judgment  to  SuBJEcr.-^uit  in  chan- 
cery, begun  before  the  code,  to  en- 
force a  trust  in  lands  purchased 
with  the  money  of  the  plaintiff,  and 
to  recover  certain  other  moneys,  the 
proceeds  of  other  lands  held  under 
the  same  trust,  and  sold  to  innocent 
purchasers.  The  bill  alleged  that 
the  defendant  had  fraudulently  con- 
veyed certain  real  estate  of  his  own 
to  a  co-defendant,  to  avoid  the  pay- 
ment of  his  debts.  The  suit  was 
tried  after  the  code  took  effect,  and 
a  judgment  rendered  for  the  recov- 
ery of  certain  lands,  for  a  certain 
sum  in  money,  and  Uiat  certain  oth- 
er lands  bad  been  firaudulently  Con- 
veyed, and  that  they  be  subjected 
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to  the  payment  of  the  money  judg- 
ment. 
ITeldf  that  as  the  suit  was  tried  after 
the  code  took  efFect,  its  provisions 
governed  the  character  of  the  judg- 
ment, and  under  section  72,  the 
judgment  subjecting  the  lands  fraud- 
ulently conveyed  was  correct.  Wood 
et  al,  V.  Osiram  et  al 177 

7.  By  Agreement. — A  judgment  by 
agreement  was  held  to  involve  a 
waiver  of  the  right  to  plead  and  an 
admission  of  the  averments  of  the 
complaint.    Robinson  v.  SUtrley,29Q 

8.  Suit  to  Vacate  Judgment. — Com- 
plaint by  the  administrator  of  A 
against  the  administrator  of  B,  al- 
leging these  facts:  That  one  G  had 
filed  a  pretended  claim  against  the 
estate  of  A,  which  the  administra- 
tor refused  to  allow;  that  pending 
said  suitf  0  protended  to  have  as- 
signed the  claim  to  D,  who  was  sub- 
stituted as  plaintiff;  that  on  the  tri- 
al, B  and  G  swore  that  said  preten- 
ded assignment  was  made  bonafidcj 
and  for  a  valuable  consideratioUi 
and  the  plaintifT,  as  administrator 
of  A,  being  then  unable  to  contro- 
vert the  truth  thereof,  the  claim  was 
allowed;  that  he  has  since  ascer- 
tained, and  alleges  the  fact  to  be, 
that  said  assignment  was  made  with- 
out consideration,  and  for  the  fraud- 
ulent purpose  of  enabling  C  to  be- 
come a  witness,  and  that  said  claim 
was  all  the  time  the  property  of  G. 
Prayer,  that  the  judgment  be  va- 
cated. 

ffeUif  that  the  complaint  did  not  pre- 
sent such  a  case  as  to  justify  a  court 
of  equity  in  vacating  the  judgment. 
StaUlar'a  Administrator  v.  Sample's 
AdmW 315 

9.  Motion  to  Set  Aside  Default. — 
Under  section  99  of  the  code,  an  ap- 
plication to  be  relieved  f^om  a  judg- 
ment by  default  is  addressed  to  the 
discretion  of  the  court,  and  where 
there  has  been  negligence  on  the 
part  of  the  person  applying,  the  ap- 
plication should  be  refused,  unless 
it  is  shown  that  the  negligence  is 
excusable.    Blaks  v.  BUwcti^.J^Y^ 

10.  Motion  to  Rbstorb. — The  court 
was  equally  divided  in  opinion  up- 
on the  question  whether  a  moUon  to 
restore  a  judgment^  the  record  of 
which  had  been  destroyed  by  fire, 
should  contain  a  description  of  the 
eontxact)  or  causo  of  action,  upon 


which  the  judgment  ^ms  rendocd. 
Spears  at  al.  v.  Work 501 

JURISDICTION. 

QfJusticeqfthe  Peace.  See  Cjlpiab,  1,  % 

1.  The  Warren  Circuit  Court  has  no 
jurisdiction  to  modify  a  decree  of 
the  Boone  Circuit  Court.  Gregory 
V.  Perdue., 66 

2.  Cibcuit  Coubt. — The  Circuit  Court 
has  jurisdiction  of  an  action  by  the 
trustees  of  a  town  to  recover  the 
license  fee  required  by  a  town  or- 
dinance for  selling  liquor  by  retail, 
and  a  penalty  for  selling  without 
license.  Redden  v.  Tka  Town  of 
Covington ...118 

3.  Application  to  set  aside  Judo- 
MSNT. — An  application  to  set  aside 
a  judgment  is  not  an  origrinal  suit 
which  can  be  brought  in  the  Circuit 
Court,  where  the  judge  of  the  Court 
of  Common  Pleas  is  interested. 
Ken^  V.  Mitchell  etal ..163 

4.  Common  Plbab. — The  Court  of  Com- 
mon Pleas  has  no  jurisdiction  to  try 
the  title  of  the  wife  to  real  estate 
which  it  is  alleged  in  the  complaint 
is  held  in  her  name  for  the  purpose 
of  assisting  her  husband  to  de&aud 
bis  creditors.    Mason  v.  irettofk561 

JURY. 

1.  JuBOBS, — Examination  or. —  On 
the  trial  of  a  cause  in  which  one  of 
the  material  issues  was  whether  a 
partnership  had  existed  between 
certain  persons,  the  court  ref^d  to 
allow  the  persons  called  as  jurors  to 
be  asked  whether  they  had  formed 
or  expressed  an  opinion  as  to  the 
existence  of  such  a  partnership. 

Ueldy  that  the  refusal  to  allow  the 
question  was  error.  Trout  et  aL  v. 
WiUiams -.18 

2.  Defectivb  Ybbdict.— Skparation 
or  Jubt. — By  agreement  of  counsel 
and  the  order  of  the  court,  in  an 
action  for  goods  sold,  the  jury  were 
directed,  when  they  should  agree 
upon  a  verdict,  to  seal  it  up  and 
hand  it  to  the  clerk.  This  was 
done,  and  the  jurors  separated  to 
their  homes.  When  the  court 
again  convened,  the  verdict  was 
produced  by  the  clerk,  and  found 
to  be  in  these  words:  ''The  jury 
find  for  the  plaintiff.    A.  B.,  Fore- 
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Idmil"  After  a  motion  for  a  ffenire 
de  novo  had  been  overrnlod,  the 
court  caused  the  jurors  to  be  re-a»- 
sembled,and  the  verdict  was  cor- 
rected. 

Mddy  that  when  the  jurors  separated, 
their  duties,  as  such,  ceased,  and 
could  not  be  resumed  again. 

Meldf  also,  that  a  venire  de  novo  should 

.  hare  been  awarded.     Trout  et  al.  v. 

Wesi  etal 51 

3.  Inspsction  of  Propxrtt  in  Dis- 
pute.— Where  the  jury  are  sent  to 
inspect  the  property  in  controversy, 
it  is  important  that  the  requirement 
of  the  statute,  that  no  one  shall  be 
permitted  to  speak  to  them  upon 
the  subject  of  the  trial,  should  be 
carefully  observed.  And  where,  in 
violation  of  such  an  order  of  the 
court,  one  of  the  witnesses  of  the 
prevailing  party  was  present  and 
made  a  remark,  in  the  hearing  of 
some  of  the  jurors,  touching  the 
case,  and  the  verdict  seemed  to  be 
founded  upon  a  theory  suggested  by 
the  remark,  the  judgment  was  re- 
versed.   Brvfin  et  al,  v.  BiiUa 95 


JUSTICE  OF  THE  PEACE. 

1.  Capub. — JnnxBDiCTioir. — In  suits 
commenced  by  capitu  ad  respondent 
dum,  the  jurisdiction  of ajustice  of  the 
peace  extends  throughout  his  county, 
and  over  all  persons  found  therein, 
whether  they  reside  therein  or  in 
other  counties.  Qraham  et  al,  v. 
Klyla 432 

2.  Samb. — ^Pbagticb. — Such  a  case 
stands  for  trial  on  the  merits,  and 
the  truth  of  the  affidavit  on  which 
the  capias  issues  cannot  be  brought 
in  question Ibid. 

Is. 

LANDLORD  AND  TENANT. 

See  Fbauds,  Statutb  or,  5.  Tenants 
IN  Common,  1, 2,  3. 

I.  LsABi. —  DiFBcnvE  Dbscbiption. 
The  description  of  the  premises  de- 
mised, in  a  lease  required  by  the 
statute  of  fhiuds  to  be  in  writing, 
cannot  be  supplied  by  parol  evi- 
dence, but  an  ambiguity  may  be  ex- 
plained and  the  premises  identi- 
fied.   Ch^  t.  Barnes t* •103 


2.  Construction  of  Lease. —  The 
rule  that  the  words  of  an  instnip 
ment  are  to  be  taken  most  strongly 
against  the  grantor,  is  only  applica- 
ble where  the  words  will  equally 
admit  of  either  of  two  or  more  in- 
terpretations. The  rule  is  only  to 
be  resorted  to  when  all  other  lules 
of  exposition  fail.  Falley  et  dL  v. 
Giles 114 

3.  Leasb.-Privilege  or  Another  Term. 
Where  a  lease  for  two  years  pro- 
vided that  the  lessee  might  hold  the 
premises  for  the  additional  term  of 
one,  two  or  three  years,  at  his  elec- 
tion, upon  the  same  terms,  it  was 
held,  1.  That  there  could  be  but 
one  election,  which  might  be  for  a 
further  term  of  one  year,  or  two,  or 
three  years,  but  if  the  election  was 
for  one  of  the  shorter  periods,  the 
privilege  could  not  again  be  exer- 
cised, so  as  to  embrace  another 
year.  2.  That  a  mere  continuance 
in  possession,  if  a  sufficient  notice 
of  an  election  to  renew  the  lease 
for  one  year,  was  not  sufficient  no- 
tice of  an  election  to  renew  for  a 
longer  term.  3.  That  the  offer  to 
renew  could  not  be  withdrawn  by 
the  lessor,  but  notice  by  the  lessee 
of  his  election  was  necessary  to 
make  a  binding  contract  for  the 
new  term Bnd, 

4.  Timber. — A  tenant  of  lands  for 
agricultural  uses  has  a  right  to  take 
such  timber  as  may  be  reasonably 
necessary  for  fuel,  fences,  kc,  Wal- 
ters V.  Hutehins'  AdnCx 136 

5.  Covenant  to  Seed  Lands. — ^A 
covenant  in  a  lease  to  seed  certain 
lands  to  clover  was  held  to  be  ful- 
filled by  the  sowing  of  the  proper 
seed  in  ground  properly  prepared, 
though  from  natural  causes  the  crop 
did  not  grow Ibid, 

6.  Share  or  Crops. — ^Where  a  field 
was  rented  to  be  cultivated  in  com, 
and  the  lessor  was  to  have  one- 
third  of  the  crop  as  it  stood  in  the 
field,  after  it  was  laid  by,  it  was 
held  that  the  property  in  the  one- 
third  vested  absolutely  in  the  lessor, 
without  any  formal  delivery  or  set- 
ting apart.  Hart  et  dL  v.  The  State, 
■sz  rel.  Baker,. 200 


LEVEES. 
See  DncBiNG  Asbociatiobb. 
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LICfiKSB. 

Hh  9M  liquor.  Appeal  /rom  order 
granting.    See  Appeal,  6,  7,  8. 

LIMITATIONS,  STATUTE  OP. 

1.  When  Action  Accbubd. —  School 
Lands. — Where  lands  were  selected 
by  the  secretary  of  the  treasury  for 
school  purposes,  under  the  act  of 
congress  of  May  20th,  1826,  the  title 
vested  in  the  inhabitants  of  that 
congressional  township,  and  a  cause 
of  action  to  recover  the  possession 
of  the  fands,  from  one  holding  them 
adversely,  accrued  at  that  time. 
Bargie  et  oL  v.  The  TnhahitanU^  ^c  70 

2.  Color  of  Title. — Color  of  title  is 
not  necessary  to  constitute  an  ad- 
verse holding  which  will  bar  an  ac- 
tion under  the  statute  of  limita- 
tions   P)id» 

3.  School  Land. — ^The  fact  that  the 
claimant  entered  into  possession  of 
the  land  while  the  title  was  in  the 
United  States,  did  not  prevent  his 
holding  from  becoming  adverse  to 
the  township  so  soon  as  the  title 
vested  in  it ^Ibid, 

4.  Judgment. — Under  the  fifth  sub- 
division of  section  211  of  the  code, 
an  action  upon  a  judgment  is  barred 
after  twenty  years  from  the  date  of 
the  judgment,  unless  the  case  comes 
within  some  of  the  exceptions  of 
the  statute.  King  et-  al,  v.  Jfon- 
vilU 134 

5.  Same. — ^The  fkct  that  an  execution 
was  issued  upon  the  judgment  and 
returned  unsatisfied,  within  twenty 
years,  is  not  sufficient  to  avoid  a 
plea  of  the  statute  of  limita- 
tion  Ibid, 

M. 

MALICIOUS  TRESPASS. 

;S!m  Criminal  Law,  8. 

MANDATE. 

Street  Improvements. —  Praoticb.— ' 
A  petition  for  a  mandate  against  the 
members  of  the  common  council  of 
Oreeneaatle  alleged  that  the  peti- 
tioner was  a  contractor  with  the 
city  for  the  improvement  of  a  cer- 
tain street;  that  he  had  performed 
his  contract,  and  Uiat  the  engineer 


had  submitted  his  final  estinuileof 
the  work,  ^niiich  had  been  i^ipror- 
ed  by  the  council;  that  eertaiB  of 
the  property  holders  along  said 
street,  having  refused  for  more  than 
twenty  days  to  pay  the  several 
rams  assessed  against  them,  the  pe- 
titioner had  filed  with  tbe  council 
his  affidavit,  stating  thofiict  of  such 
reflisal  and  the  amount  due  from 
eadi,  and  asking  that  precepts  issue 
for  the  collection  of  the  same;  that 
the  council  refused  to  issue  such 
precepts,  alleging  that  the  estimate 
of  the  engineer  was  not  correct,  and 
that  part  of  the  work  had  been  paid 
for  to  another  person. 
JSfeldf  that  the  court  erred  in  sustain- 
ing a  demurrer  to  the  petition,  and 
that  an  alternative  writ  of  mandate 
should  have  issued,  upon  return  to 
which  the  question  whether  the 
contractor  was  demanding  more 
than  was  due  him  might  have  been 
tried.     CftajDmv.  Oebom  etal„,^99 

MARRLA.GB. 

CeNBiDBRATiON. — A  pxomlse  of  mar- 
riage is  regarded  as  a  valuable  con- 
sideration, lud  will  support  a  grant. 
Such  contracts  are  favored  in  law. 
Bunnel  et  al,  T.  WUherov 123 

MECHANICS  LIEN. 

1.  Notice  or  Suk-Contractob. — ^To 
a  complaint  by  a  laborer,  who  had 
given  notice,  against  the  owners  of 
a  mill,  to  recover  the  amount  due 
the  laborer  from  the  contractor  with 
the  owners  fer  the  building  of  the 
mill,  it  was  objected  that  the  com- 
plaint should  have  alleged  that  the 
work  sued  for  was  done  by  plaintiff 
in  accordance  with  the  terms  of  the 
contract  between  the  owners  and 
the  principal  contractor.  But  the 
court  held  that  as  the  complaint 
alleged  that  the  work  sued  for  was 
done  in  building  the  mill,  and  that 
there  was  due  ftx>m  the  owners  to 
the  contractor  a  larger  sum,  it  was 
wholly  immaterial  whether  the  lia- 
bility of  the  owners  to  the  contract- 
or grew  out  of  a  special  contract,  or 
an  implied  contract  to  pay  what  the 
service  was  worth.  Qilnum  et  oL  v. 
6^ir«r... 291 

2.  Same. — ^The  notice  of  a  sub-con- 
tn€tor  to  the  owner  of  a  building 
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moBt  show  that  tho  work  was  done 
or  the  material  fhmished  for  a  con- 
tractor with  the  owner,  and  the 
amonnt  dnc,  but  the  items  of  work 
or  material  need  not  be  sta,ted..lbid. 

3.  Samb. — ^The  statute  giving  to  the 
sub-contractor  a  right  of  action 
against  the  owner,  upon  notice,  &c., 
IS  a  highly  remedial  one,  and  should 
be  libmllj  construed  in  practice  bj 
the  courts Ibid. 

4.  Same. — The  notice  of  a  sub-con- 
tractor to  the  owner  need  not  be 
recorded,  nor  need  it  describe  the 
premises Ibid. 

5.  Statxttb  Construed. — By  the  act 
of  March  11,  1867,  (Acts  1867,  p. 
98,)  the  lien  of  a  mechanic,  or  ma- 
terial man,  for  work  done  or  mate- 
rial furnished,  relates  to  the  time 
when  the  work  commenced,  or  the 
materials  began  to  be  furnished,  so 
as  to  take  priority  over  a  subsequent 
conveyance.  Fleming  r.  BumgoT" 
ner  et  al 424 

6.  DsscRiPTio^r  OP  Premises. — The 
real  estate  was  described  in  a  notice 
of  a  mechanic's  lien  thus:  "House 
and  lot  on  the  southwest  comer  of 
Fourth  and  Oak  streets,  in  Terre 
Ifauie,  IndianOj*'  and  it  was  held 
that  the  description  was  sufficient, 
but  would  not  give  a  lien  on  two 
lots.     CaldweU  et  al.  v.  Atbury..  A51 

7.  Married  Woman. — Where,  during 
the  building  of  a  house  for  a  feme 
9oUy  she  married,  and  the  work  was 
afterwards  completed,  it  was  held 
that  a  complaint  to  enforce  the  lien 
of  the  mechanic  need  not  allege  that 
the  real  estate  was  the  separate 
property  of  the  wife Ibid. 

MILL  DAM. 

Dbbd. — GoTBNAKT. — ^A  deed  of  a  mill 
seat  and  the  appurtenances  stipula- 
ted that  the  dam  was  to  be  five  feet 
high,  and  contained  full  covenants. 
To  an  action  for  the  purchase 
money,  the  grantee  answered  a 
breach  of  the  covenant  that  the 
grantor  was  seized  of  a  right  to 
raise  the  dam  to  a  hight  of  five 
feet;  that  in  &ct  he  had  no  right  to 
raise  the  dam  higher  than  two  feet, 
and  that  the  right  to  raise  the  dam 
to  the  hight  named  in  the  deed  was 


of  a  value  greater  than  the  purchase 
money  sued  for. 
Held,  that  the  answer  was  a  good  bar 
to  the  action.     Traster  v.  Snelnm*9 
AdmW '. 96 

MISTAKE. 

See  Plbadiho,  27. 
In  reeordt,  appUeoHon  to  eorreetf  See 

Practice,  46,  46. 

» 

MONUMENTS. 

Will  control  distaneee.  See  Ybkdor 
and  Purchaser,  16. 

MORTGAGE. 

Want  of  title  in  vendor  no  dtfenee  to 
foteelotwe  of  mortgage  for  purchase 
money.    See  Pleading,  36. 

1.  To  School  Fund. — Sales  by 
Auditor. — In  selling  lands  mort- 
gaged to  the  school  fund,  the 
auditor  must  proceed  strictly  in  ac- 
cordance with  the  requirements  of 
the  statute,  and  where  a  sale  is 
made  for  the  payment  of  a  greater 
sum  than  is  actually  due,  the  sale  is 
void.    Key  etaLr.  0$trander 1 

2.  Same. — A  payment  of  interest  on 
such  a  loan  to  the  county  treasurer 
is  a  vali4  credit,  and  the  failure  of 
the  borrower  to  file  the  treasurer's 
receipt  with  the  auditor  and  procure 
a  quietus,  will  not  excuse  the 
auditor  for  selling  the  mortgaged 
property  for  more  than  the  sum  ac- 
tually due Ibid. 

3.  Ejbotment. — Estatb  of  Mort- 
GAQEB. — ^The  rule  that  a  plaintiff  in 
ejectment  cannot  recover  where  tho 
title  to  the  land  is  in  a  third  person, 
does  not  apply  where  the  outstand- 
ing title  is  a  mortgage.  Johnson  et 
al.  V.  OometL 59 

4.  Assignment  of  Mortgage, — ^Tho 
assignment  or  conveyance  of  the 
mortgaged  premises  by  the  morU 
gagee,  without  an  assignment  of 
the  debt  secured  by  the  mortgage, 
will  pass  no  estate.. Ibid, 

5.  Parties. —  Forbclosurb. —  In  a 
complaint  to  foreclose  a  mortgage, 
any  person  may  be  joined  as  a  de- 
fendant to  answer  as  to  his  interest, 
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but  the  oomplaiiit  nmsi  show  that 
the  person  so  joined  has,  or  at  least 
claims  to  haTOy  some  interest  in  the 
matter  In  controTersy.  Martin  et 
aL  Y.Noble 216 

6.  Revivor. — New  Summons. — Pen- 
ding a  complaint  to  foreclose  a 
mortgage  against  a  husband  and 
wifC|  process  having  been  served  up- 
on the  wife  only,  the  husband  died. 
A  supplemental  complaint  was  filed, 
alleging  the  death  of  the  husband, 
and  that  the  wife  was  the  only  heir, 
kc. 

JJeldy  that  the  plaintiff  conld  not  pro- 
ceed to  judgment  without  a  new 
summons  to  the  wife ..Ibid. 

7.  CoNSTBUCTiON  OF.— Sult  bj  A  and 
B  against  0,  D  and  E,  alleging  these 
fhcts:  That  G,  being  indebted  to 
A,  B  and  B,  respectively,  in  suns 
named,  evidenced  by  promissory 
notes,  and  being  then  the  owner  of 
a  tract  of  land  described,  and  in 
failing  circumstances,  was  desirous 
of  securing  all  of  said  claims;  that 
to  that  end,  and  for  the  purpose  of 
avoiding  the  expense  of  making  sep- 
arate mortgages,  0  executed  to  E  a 
mortgage  upon  said  land,  express- 
ing a  consideration  sufficient  to  cov- 
er all  of  said  debts;  that  by  an  ex- 
press agreement  between  A,  B,  G 
and  E,  the  said  notes  held  by  A 
and  B  were  to  be  secured  by  the 
mortgage,  together  with  that  held 
by  £ ;  that  it  was  agreed  that  G 
should  execute  his  notes  to  E  for  the 
amounts  due  A  and  B,  and  that  E 
should  execute  to  A  and  B  his  notes 
for  like  amounts;  that  the  plaintiff^ 
are  ignorant  whether  G  did  execute 
his  notes  to  E,  but  that  E  refuses  to  ex- 
ecute his  notes  to  the  plaintiff  that  G 
became  insolvent  and  left  the  State, 
and  that  afterwards  D,  the  wife  of 
G,  in  a  suit  for  divorce,  recovered  a 
judgment  for  alimony,  and  purchased 
the  mortgaged  premises  upon  execu- 
tion, and  that  E,  having  been  ftilly 
paid  his  debt,  for  the  pnrposo  of  de- 
frauding the  plaintifib,  has  surren- 
dered the  mortgage  and  reftises  to 
pay  them.  The  relief  asked  was  a 
foreclosure  of  the  mortgage.  The 
mortgage  described  several  notes 
payable  to  E,  but  there  was  nothing; 
on  the  fhce  of  it  to  show  that  the 
plaintiff  had  any  interest  it  in.  Af- 
ter the  purchase  of  the  lands  by  D 
on  her  execntion,  she  paid  £  the 


amount  claimed  by  him  under  the 
mortgage  and  took  it  vp. 

EMdf  that  the  mortgage,  as  described 
in  the  oomplainty  was  not  an  assign- 
ment for  the  benefit  of  creditors^ 
within  the  meaning  of  the  statute 
upon  that  subject 

Held,  also,  that  as  E  was  onl  j  liable 
te  the  plaintiflb  upon  condition  that 
G  executed  to  him  his  notes  for  like 
amounts,  the  complaint  was  bad  for 
the  want  of  an  averment  that  this 
had  been  done. 

ffeldf  also,  that  if  D  porchascd  the  land 
in  good  faith,  and  afterwards  bought 
in  the  mortgage,  without  any  notice 
of  the  claim  of  the  plaintiffs,  she  is 
entitled  to  protection  against  that 
claim.  CoUin$  et  aL  v.  Kemp  et 
al 281 

8.  Power  or  Sale, — ^The  statute  pro- 
viding that  no  power  of  sale  shall 
be  contained  in  a  mortgage,  does 
not  prevent  the  mortgagee  from  act- 
ing as  the  agent  of  the  mortgngor 
in  selling  the  mortgaged  premises, 
where  the  agency  is  not  created  by 
the  mortgage.  FarUjf  et  al.  v.  J^ 
ler 323 

9.  Marbibd  Women. — ^The  power  of 
a  married  woman  to  incumber  her 
real  estate  by  mortgage,  in  which 
her  husband  joins,  is  not  confined  to 
the  ^securing  of  existing  notes  or  ob- 
ligations, but  is  without  limitation. 
Pkilbrookey.  MeEwen  et  dL 347 

10.  Same. — A  mortgage  must  some- 
how describe  and  identify  the  in- 
debtedness which  it  is  intended  to 
secure;  and  this  description  is  not  a 
covenant  in  The  sense  of  the  statute, 
which  enacts  that  a  married  woman 
shall  not  be  bound  by  any  covenant 
in  her  deed. Ibid. 

11.  Deed — Sbcuhity  for  a  Debt. — A 
parol  agreement  that  a  deed,  abso- 
lute in  its  form,  shall  stand  only  as 
a  security  for  a  debt,  and  that  in 
cose  of  a  sale  by  the  grantee,  the 
excess  over  the  amount  of  the  debt 
shall  be  paid  to  the  grantor,  is  not 
void  as  an  attempt  to  create  a  trust 
by  parol.  Crane  v.  Buchaiuni  et 
al 570 

12.  Same. —  EriDBircB. —  Parol  evi- 
dence is  admissiblo  to  ahow  that  a 
deed,  purporting  to  pass  an  absolute 
title,  was  intend^  only  as  a  mortgage 
to  secure  a  debt... Ibid, 

13.  Same. — Sale  by  Graktxb. — A  re- 
sale by  the  grantee  to  an  innocent 
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patttBUKt  would  pass  a  good  title, 
but  the  grantor  would  be  entitled  to 
recover  the  excess  above  the  debt 
intended  to  be  secured  bj  the 
deed •...., .^Ibid. 

14.  Junior  Mobtoaqes. — Applioition 
OF  Surplus  PBOOBEDS.-A  mortgaged 
•his  land  to  B  to  secure  a  debt,  and 
afterwards  executed  a  second  mort- 
gage to  G  upon  the  same  property. 
Afterwards,  certain  creditors  of  A 
attached  the  land,  and  at  the  same 
term  of  the  court,  a  decree  of  fore- 
<;losure  was  rendered  upon  B's  mort- 
gage and  an  order  of  sale  !n  the  at- 
tachment proceedings.  The  land 
was  sold  upon  B's  foreclosure,  for  a 
sum  much  greater  than  the  debt 
While  the  surplus  funds  of  the  sale 
remained  in  the  sheriff's  hands,  G 
instituted  proceedings  to  foreclose 
his  mortgage,  and  notified  the  sher- 
iff that  he  would  claim  to  have  the 
money  in  the  sheriff's  hands,  but 
that  officer  applied  the  money  to  the 
attachment  debt. 

Beldj  that  G  was  entitled  to  have  the 
surplus  proceeds  applied  upon  his 
mortgage.     West  y.  Shryer  et  0^.624 

MURDER. 

iSmGbiuinai.  Law,  13,  14. 


.    KEGLIGIINGB. 

See  PliBADIHO,  28« 

1.  Pleading. — In  an  action  for  an 
injury  to  the  person,  it  was  held 
that  an  answer  alleging  that  the 
injury  resulted  (Vom  the  carelessness 
of  the  plaintiff  was  properly  stricken 
out  on  motion,  as  evidence  of  the 
fact  pleaded  was  admissible  under 
the  general  denial,  which  was  also 
pleaded.  Indianapolis  and  Ctnein- 
nati  R,  R,  Co.  v.  Rutherford. 82 

2.  Of  Plaintiff.— Where  the  negli- 
gence of  the  plaintiff  directly  con- 
tributes to  the  injury,  ho  cannot  re- 
cover  Ibid. 

3.  Pleadixo. — ^In  a  complaint  for  an 
injury  to  the  person,  there  must  be 
an  express  averment  that  the  plain- 
tiff was  without  fault,  or  it  must 
dearly  appear^,  from  the  fiwtt  «1- 


Iw^d,  that  such  was  the  ease.  The 
jSek^fon  Southern  j-c,  R,  R.  Cos 
▼.  X«Uf^ « 528 

4.  Samb.— >Where  a  complaint  for  an 
injury  to  the  person  by  a  railroad 
alleged  that  the  injury  resulted  from 
a  broken  rail,  which  the  company 
had  carelessly  left  unrepaired  for  a 
long  time,  whereby  the  car  in  which 
the  plaintiff  was  being  carried  as  a 
passenger  was  thrown  from  the  track, 
and  the  plaintiff  thereby  injured^ 
Ac,  it  was  held  good,  without  an 
express  averment,  that  the  plaintiff 
was  without  fault,  &c.« ,„Ibid. 

NEW  TRIAL. 

1.      KbWLT  OlSOOVEBED  EVIDBKCE.— A 

sew  trial  is  rarely,  if  ever,  granted 
on  the  groimd  of  newly  discovered 
evidence,  where  the  new  evidence 
only  tends  to  impeach  the  credibil* 
ity  of  witnesses  who  were  examined 
upon  the  trial.  Jackson  v.  Sharpens 
AdmW 167 

2.  Nbw  Trial  as  of  Right. — In  an 
action  to  recover  the  possession  of 
real  estate,  judgment  having  gone 
against  the  plaintiff,  he  moved,  at 
the  same  term,  for  a  new  trial  as  of 
right,  under  the  statute.  The  mo- 
tion was  granted  upon  condition 
that  the  costs  be  paid  within  sixty 
days,  which  was  not  done.  After- 
wards, and  within  a  year  after  the 
judgment,  the  plaintiff  having  died, 
his  heirs  at  law  paid  the  costs  and 
moved  for  a  new  trial,  which  was 
denied. 

Held,  that  the  right  to  a  new  trial  in 
such  cases,  witliin  one  year,  upon 
the  payment  of  costs,  is  absoluto, 
and  thai  the  failure  to  comply  with 
the  unatborlzcd  condition  imposed 
by  the  court,  ia  granting  the  first 
motion,  did  not  affect  that  right. 
Schrodt  el  al.  v.  Bradley  et  <7^....352 

3.  Spbcial  Fixdixo. —  Practice. — 
Where  the  court- finds  the  ilicts  and 
states  its  conclusions  of  law,  if  the 
finding  is  not  sustained  by  the  evi- 
dence, or  is  contrary  to  law,  a  mo- 
tion for  a  new  trial  is  the  "proper 
remedy.    Schmitz  v.  Lav/erty..AOO 

4.  Same. — If  the  special  finding  cov- 
ers the  issue,  but  omits  to  find  a  fact 
rendered  material  by  the  evidence, 
and  on  which  thoe  is  a  conflict  of 
testimony,  the  proper  remedy  is  by 
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motion  for  a  new  trial,  and  not  by 
a  motion  for  a  venire  denovo,...Pnd. 

5.  Motion  for. — The  reasons  for  a 
new  trial  most,  with  reasonable  cer- 
tainty, apprise  the  court  and  the  op- 
posite party  of  the  ground  upon 
which  it  is  asked.  /SAi'rA;  v.  QirU 
right 406 

€.  Same. — ^The  improper  rulinf?  out 
of  evidence  is  an  error  of  law  oc- 
curring at  the  trial,  and  is  not  em- 

#  braced  in  the  sixth  specification  of 
causes  for  which  a  new  trial  may  be 
granted P)id. 

7.  As  OF  Right. — ^Payment  op  Costs. 
Where  a  party  intending  to  take  a 
new  trial,  as  of  right,  in  a  real  ac- 
tion, paid  the  costs  to  the  clerk  in 
national  bank  bills,  which  the  party 
who  had  recovered  costs  refused  tore- 
ceive,  the  cause,  which  had  been  re- 
docketed  by  the  clerk,  was  stricken 
from  the  docket.  Armeworlh  et  al. 
v.  ScoiUn  et  al 495 

8.  Causes  fou.— Practice.— Where 
witnesses  introduced  by  the  defend- 
ant were  impeached  by  evidence  of 
contradictory  statements  made  out 
of  court,  and  evidence  in  support  of 
their  general  good  character  for 
truth  was  rejected,  it  was  held  that 
the  error  of  the  court  in  refusing  the 
evidence  offered  was  sufficiently 
embraced  in  the  cause  assigned  in 
the  motion  for  a  new  trial,  which 
was  in  these  words:  "for  refusing 
to  allow  the  defendants  to  introduce 
evidence  of  the  good  character  of 
their  witnesses.  Clark  et  al,  v. 
Bond 555 

NUISANCE. 

In/oTTnation/or,  iS'e«CBtKiNALLAW,22. 

O. 

OFFICE  AND  OFFICERS. 

I.  Town  Tbustebs. — ^To  a  suit  by  a 
town  to  recover  the  license  fee  re- 
quired by  a  town  ordinance  to  be 
paid  by  retailers  of  liquor,  it  was 
answered  that  the  election  at  which 
the  trustees  who  passed  the  ordi- 
nance were  elected,  was  not  con- 
ducted by  the  then  trustees,  as  in- 
spectors, but  by  disqualified  per- 
sons, Ac. 

ffisldf  that  the  answer  was  bad,  as  the 
question  of  the  right  of  the  trustees 


to  exercise  thecr  office  conld  not  he 
questioned  collaterally,  and  the  an- 
swer did  not  negative  the  fact  that 
they  were  trustees  de  facto.  Red' 
den  V.  The  Town  of  Covinfftan.,. 119 

2.  Decedents'  Estates. — Liabilitt 
OF  Clebk. — After  the  repeal  of  sec- 
tion lOv  of  the  act  to  provide  fbr 
the  settlement  of  decedent's  estates, 
(2  G.  ft  H.  483,)  by  the  act  of  March 
4,  1853,  (Acts  1853^  p.  49,)  there 
was  no  law  aathorizing  an  adminis- 
trator to  pay  to  the  clerk  money  be- 
longing to  the  estate,  and  as  the  li- 
ability of  the  sureties  on  the  bond 
of  the  clerk  extends  only  to  the 
right  discharge  of  his  official  duties, 
such  sureties  cannot  be  made  liable 
for  money  thus  paid  to  the  clerk 
without  authority  of  law.  JenJtifu, 
AdmWf  i^e.j  v.  Lenunuh  et  a^....294 

3.  Township  Tbustsbs. —  Official 
BoND.-^The  statement  of  the  town- 
ship trustee,  in  his  annual  report  to 
the  county  board,  of  the  amount  of 
money  in  his  hands  is  conclusive 
against  the  trustee  and  his  sureties 
in  a  suit  on  his  official  bond.  Evi- 
dence tending  to  impeach  this  state- 
ment, and  to  show  that  the  defalca- 
tion sued  for  occurred  during  a  pre- 
vous  term  of  the  office,  is  not  ad- 
missible. The  State  ex  reL  ire^  v. 
Grammeretal .!.;530 

4.  County  AcDiTOB.~FBBs.-The  only 
construction  that  can  fairly  be  giv- 
en to  the  language  used  in  section 
107,  of  the  school  law  of  1865, 
(Acts  1865,  p.  25,)  is  that  it  was  in- 
tended thereby  to  compensate  the 
county  auditor  for  all  services  of  ev- 
ery kind  rendered  by  him,  and 
chargeable  to  the  county,  in  the  care 
and  management  of  the  school  fund. 
Fifield  V.  The  Board  of  Cb«MUMioift- 
er9  of  Porter  County^ 593 

5.  Same. — ^It  was  the  evident  inten- 
tion of  the  legislature,  in  the  pas- 
sage of  the  act,  not  to  provide 
double  compensation  for  the  same 
services,  but  to  definitely  fix  the 
compensation  that  should  be  allowed 
to  county  auditors  for  "managing  the 
school  fund,''  and  thereby  to  pro- 
tect both  the  county  and  the  fond 
ft-om  unreasonable  charges Ihid,   e 

6.  Saxb. —  Rbpbal. —  The  repealing 
clause  in  section  168  of  the  act  of 
1865,  (Acts  1865,  p.  37,)  taken  in 
connection  with  section  107,  of  the 
same  act,  repeals  so  mn^h  of  sectioii 
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8,  of  the  act  of  1855,  (1  G.  &  H.  p. 
333,^  as  gives  to  county  auditors 
specific  fees  for  services,  to  be  paid 
.  by  the  counties,  in  connection  with 
their  management  of  the  school 
fund Ibid. 

7.  Samk. — Section  8,  of  the  act  of 
1855.  (1  G.  &  H.  p.  333,)  allows  a 
fee  of  five  cents  to  the  county  audi- 
tor for  each  county  order  issued, 
but  no  fee  can  bo  claimed  by  him 
for  canceling  returned  orders... /ibt^f. 

6.  Same.*— The  county  auditor  is  al- 
lowed twenty-five  cents  for  each  cer- 
tificate issued  to  purchasers  of  land 
sold  for  delinquent  taxes;  and  this 
includes  the  seal  of  the  board  of 
commissioners,  if  it  is  required  to 
be  attached,  and  if  it  is  not  rcqnired, 
the  fee  cannot  be  increased  by  at- 
taching it. Ibid. 

0.  Same. —  Repeal. —  Section  25  of 
the  act  of  1852,  (I  G.  k  H.  p.  252,) 
which  made  it  the  duty  of  the  board 
of  commissioners  to  make  to  the 
clerk,  sheriff  and  auditor  an  annual 
<X)mpensation  for  extra  services,  not 
exceeding  one  hundred  dollars  each, 
was  repealed  by  the  act  of  1855,  (1 
O.  &  H.  p.  328.) Ibid. 

OHIO  RIVER. 


See  Rivers. 

P. 

PARENT  ANP  CHTLa 

See  Skixuction,  Infants. 

PARTIEa 

Creditor  of  eetcUe  cannot  become  a 
party  to  a  euit  by  heirs /or  partition. 
See  Decedents'  Estates,  C. 

1 .  Foreclosure  of  Mortgage. — In  a 
complaint  to  foreclose  a  mortgage, 
any  person  may  be  joined  as  a 
defendant  to  answer  as  to  bis  inter- 
est,  but  the  complaint  must  show 
that  the  person  so  joined  has,  or  at 
least  claims  to  have,  some  interest 
in  the  matter  in  controversy.  Mar- 
tinet  aL  v.  Noble. - 216 

2.  Contract. — A,  who  was  a  ware- 
houseman and  a  dealer  in  grain, 
sold  his  warehouse  and  grain  to  B, 
who  agreed  to  assume  all  contracts 
of  A,  growing  oat  of  the  bnsiJiesa. 


Suit  by  C  against  B,  alleging  these 
facts,  upon  a  receipt  given  by  A  for 
g^in,  which  stipulated  that  the 
grain  should  be  -delivered  on  de- 
mand,   or  the  market   price  paid. 

Hel<i,  that  the  action  was  well  brought. 

Held,  also,  on  a  demurrer  for  defect  of 
parties,  that  A  should  have  been 
joined  as  a  defendant.  Hardy  et  al. 
y.  Blazer. 226 

3.  Adhission  of. — ^Thc  admission  of 
a  person  applying  to  be  made  a' 
party  to  a  suit,  who  is  a  proper  but 
not  a  necessary  party  to  its  deter- 
mination, is  a  matter  in  the  discre- 
tion of  the  court  to  which  the  appli- 
cation is  made.  Stewart  v.  Lud- 
wick 230 

PARTITION  OF  LANDS. 

See  Decedents'  Estates,  G. 

PARTNERSHIP. 

1.  Proxissort  Note. — Ratification. 
To  a  suit  upon  a  duo  bill,  signed  by 
the  name  of  a  copartnership,  one  of 
the  defendants  answered,  under 
oath,  denying  the  execution  of  the 
instrument.  Reply,  that  after  the 
execution  of  the  instrument,  the  de- 
fendant ratified  the  act  of  his  part- 
ner in  signing  it  in  the  copartnership 
name. 

Held,  that  the  reply  was  good,  on  de- 
murrer.    PattUonx.  Norrie 165 

2.  Suit  before  Final  Settlement. 
Under  the  code,  an  action  may  be 
maintained  by  one  partner  against 
another  on  account  of  matters  grow- 
ing out  of  the  partnership,  without 
showing  a  final  settlement.  Ileavi- 
Ion  V.  Heavilon^..^ 609 

PAUPERS. 

See  Poor. 

PERJURY. 

/SseCRUCUTAL  Law,  15,  19,  20,  21« 

PLEADING. 

1.  Railroads. — Cqvplaint  for  Ani- 
mals Killed. — In  a  complaint  to 
recover  of  a  railroad  company  the 
value  of  animals  killed  by  its  cars,  it 
is  not  sufficient  to  aver,  generally, 
that  the  road  was  not  securely 
fenced  in,  &c.,  without  connecting 
the  want  of  sueh  fence  with  the 
injury,  by  on  averment  that  the 
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road  was  not  so  fbnced  at  the  place 

.   where  the  animals  entered  upon  it. 

The  BeUrfmiaine  R.JR.  Co.T.Sunum40 

2.  Nbgligbnce. — Answer. — In  an  ac- 
tion for  an  Injury  to  the  person,  it 
was  held  that  an  answer  alleging 
that  the  injury  resulted  from  the 
carelessness  of  the  plaintiff  was 
properly  stricken  out  on  motion,  as 
evidence  of  the  fact  pleaded  was  ad- 
missible under  the  general  denial, 
which  was  also. pleaded.  The  In- 
dianapolie  and  Cmdnnati  R.  R,  Co. 
V.  Rutherford, 82 

3.  Pbomissobt  Notes. — ^A  complaint 
against  an  assignor  of  a  promissory 
note  described  it  as  a  note  for  $480, 
b^t  the  copy  of  the  note  set  out 
with  the  complaint  showed  an  in- 
dorsement, by  which  it  was  stipu- 
lated that  if  the  note  was  paid  in 
town  lots,  the  sum  paid  should  be 
$550. 

Seldf  that  the  complaint  was  sufficient. 
Parker  y.  Morton 89 

4.  Sams. — ^Answers. — To  this  com- 
plaint the  defendant  answered,  1. 
That  at  the  time  of  the  indorsement, 
it  was  agreed  that  defendant  should 
not  be  held  thereby;  that  the  in- 
dorsement was  only  made  to  ena- 
ble the  plaintiff  to  collect  the  note, 
and  was  without  any  consideration 
whatever.  2.  That  plaintiff  pur- 
chased the  note  upon  the  sole  re- 
sponsibility of  the  maker,  and  with 
the  understanding  that  the  defend- 
ant was  not  to  be  held  liable,  and 
that  there  was  no  consideration  for 
the  indorsement.  3.  That  the  ma- 
ker offered  to  pay  the  note  in  town 
lots,  and  plaintiff  refused  to  receive 
them.  4.  That  before  the  note  be- 
came due,  defendant  offered  to  pay 
the  same  in  town  lots,  which  plain- 
tiff refused.  5.  That  the  indorse- 
ment was  procured  by  the  fraud  of 
the  plaintiff,  and  was  without  con- 
sideration. 

Heldj  that  the  first  and  fifth  answers 
were  only  good  because  of  the  con- 
cluding averment  in  each,  that  the 
indorsement  was  without  considera- 
tion. 

HeUlj  also,  that  the  second  answer 
WTas  bad,  because  it  admitted  a  sale 
of  the  note,  which  imports  a  consid- 
eration, and  the  alleged  contempo- 
raneous verbal  agreement  contra- 
dicted the  written  contract. 

SMf  also>  that  the  third  and  fourth. 


answers  were  bad,  becavse  they  M 
not  show  when  the  offer  to  convey 
town  lots  was  made,  or  that  a  deed 
was  tendered,  or  that  the  title  was 
in  the  party  tendering  them. ...Ibid, 

5.  Akswer. — ^An  answer  pleaded  to 
the  entire  cause  of  action,  which  in 
fact  answers  but  a  portion  of  it,  is 
bad,  on  demurrer.  Tttuier  y.  SmI- 
ton'e  AdmW ^ -9G 

ik  Demurrer. — ^A  demurrer  in  the 
following  form  was  held  to  be  a 
several  and  not  a  joint  demurrer, 
viz:  "The  plaintiff  demurs  aepa^ 
rately  to  the  first,  second,  third  and 
fourth  paragraphs  of  the  answer, 
because  neither  of  said  paragraphs 
state  sufficient  facts,"  ^c.  Hume  et 
al.  V.  Vesear..- ^ ^ 112 

t.  Mortgage. — ^Failure  or  Title. — 
To  an  action  by  an  assignee  to  fore- 
close a  mortgage,  the  defendants 
answered  that  the  note  secured  by 
the  mortgage  was  given  in  part 
consideration  of  the  land  described 
in  the  mortgage,  which  was  con- 
veyed by  plaintiff's  assignor  to  de- 
fendant by  warranty  deed,  and  that 
the  grantor  did  not  then  have  any 
title,  thereto,  &c. 

Reld^  that  the  answer  waa  bad,  as  its 
allegations  might  bo  true  and  the 
defendant  yet  have  a  good  title  to 
the  land  under  the  deed.... .Ibid^ 

8.  Plea  op  Usury. — ^No  greater  cer- 
tainty or  strictness  is  required  in  a 
plea  of  usury  than  in  any  other  de- 
fense. Smith  X.  The  Jfuneie  Na- 
tional Bank.^^ 158 

9.  Demurrer. — ^A  demurrer  to  a 
complaint  upon  the  ground  that  the 
same  "is  not  sufficient  in  law  to 
entitle  the  plaintiff  to  the  relief  de- 
manded" raises  no  question  what- 
ever, and,  under  the  code,  must  be 
overruled!     Kemp   v.    MitckeU^  et 

10.  Complaint  por  Review. — A  com- 
plaint which  neither  alleges  error 
of  law  occurring-  at  the  trial,  nor 
material  new  matter  discovered 
since  the  rendition  of  the  judgment, 
is  not  a  complaint  for  review...7&iV/. 

11.  Names  of  Parties. — GoicPLAiitT. 
Where  in  a  complaint  to  enforce  a 
trust  by  the  executors  and  devisees 
under  a  will,  some  of  them  were 
expressly  named  as  plointiib,  and 
reference  was  made  to  a  copy  of  the 
will  annexed  for  the  names  of  the 
othfiESy  and  it  vaa  alleged  that  th» 
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snlt  was  prosecated  bj  all  of  them, 
it  was  held  that  an  objection  that 
the  plaintiff^  were  not  named  was 
not  tenable.  Wood  et  al.  v.  0»- 
tram  ct  al Ill 

12.  Code — Effect  op  ox  Pcxdixo 
Cases. — Where  in  a  chancery  suit 
pending  at  the  adoption  of  the  code, 
the  prayer  of  the  bill  was  safScicnt 
to  authorize  a  certain  judgment  un- 
der the  then  practice,  the  code  did 
not  change  the  rule  as  to  such  cases, 
or  require  any  remodeling  of  the 
pleadings. .« Ibid. 

13.  Estoppel. — An  estoppel  in  pais 
must  be  pleaded.  Evidence  of  such 
a  defense  cannot  be  offered  under 
the  general  denial Ibid. 

14.  Certaixty  i5f. — ^Whcro  a  com- 
plaint, though  not  very  clear  in  some 
of  its  averments,  is  certain  to  a  com- 
mon intent,  it  is  good.  The  Indian- 
apolis jPerUj^c.  R.  R.  Co.T  .Bishop  203 

15.  Conclusion  of  Law. — ^A  com- 
plaint against  a  railroad  company 
for  killing  a  horse,  alleged  that  at 
the  place,  &c.,  *^  defendant's  road 
was  not  fenced  as  required  by  law," 
and  it  was  held,  on  demurr.er,  that 
the  averment  was  a  mere  conclusion 
of  law  and  the  complaint  therefore 
bad Ibid. 

16.  Fraud. — In  a  complaint,  by  a 
creditor,  to  set  aside  a  transfer  of  | 
property  on  the  ground  of  fVaud,  it 
was  alleged  that  the  transfer  was 
without  consideration,  and  made  to 
defraud  creditors,  and  it  was  held 
that  as  it  appeared  that  the  plaintiff 
was  a  creditor  at  the  time  of  the 
transfer,  the  allegation  of  fraud  was 
sufficient,  without  an  averment  of 
on  intent  to  defraud  the  plaintiff. 
Harrison  v.  Jaquessttal 208 

17.  Seduction. — It  is  not  necessary 
that  a.  complaint  for  seduction 
should  contain  an  averment  of  the 
previous  chastity  of  the  plaintiff. 
BeU  V.  Rinker 267 

18.  Copy  of  Written  Contract. — 
Where  a  complaint  upon  a  written 
instrument  contains,  in  the  body  of 
it,  a  copy  of  the  writing,  it  is  suffi- 
cient.   Adams  r.  Dale 273 

19.  Contract.—  Readiness  to  Re- 
ceive.— A  contract  for  the  sale  of 
lumber  stipulated  for  the  delivery 
thereof  ^'on  or  before  August  1st," 
and  for  payment  on  delivery,  and  it 
was  held  that  the  seller  had  the 
whole  of  the  day  named  to  deliver, 


and  that  in  a  complaint  for  the 
non-delivery,  an  averment  of  read- 
iness to  receive,  Ac,  "up  to  the 
first  day  of  August,**  was  insuffi- 
cient   IM. 

20.  Complaint. —  Promissory  Notes. 
A  complaint  upon  a  promissory  note 
should  contain  an  averment  that  the 
note  is  unpaid.  HoworihY.  Scaree.2*lh 

21.  Replevin. — Replevin  for  a  box  of 
skins  and  furs,  marked  "  A.  B.,  Zo- 
gansport,  Indiana.^* 

Heldy  that  the  description  of  the  prop- 
erty was  sufficient  for  the  purposes 
of  identity.  Minckrod  v.  Wm" 
does .288 

22.  Answer. — Failure  of  Conaidbr- 
ation. — ^To  a  suit  upon  a  promls* 
sory  note,  given  for  the  furniture 
in  a  hotel,  the  defendant  answered, 
by  way  of  failure  of  consideration, 
in  eight  paragraphs,  all  of  which 
were  held  to  be  bad,  because  they 
failed  to  connect  the  several  arti- 
cles as  to  which  ftaud  or  mistake 
was  alleged  with  the  consideration 
of  the  note,  and  for  other  equally 
obvious  reasons.  McCormack  v. 
Klingenmithtt  al, 296 

23.  Abatement. — Another  Suit  Pen- 
DiN*o. — To  a  suit  by  A  in  one  of  the 
state  courts,  it  was  answered,  in 
abatement,  that  there  was  then 
pending  in  the  United  States  Cir- 
cuit Court  for  the  district  of  Indiana, 
a  suit  in  chancery  involving  the 
same  matter,  begun  before  the  pres- 
ent suit,  wherein  B  was  complain- 
ant, and  some  of  the  present  de- 
fendants and  others  were  defend- 
ants. B  was  not  a  party  to  the  suit 
in  the  state  court,  nor  was  A  a 
party '  to  the  chancery  suit  in  the 
United  States  court,  but  the  charac- 
ter of  that  suit  was  such  that  A 
might  liave  become  a  defendant, 
and  by  cross  bill  have  litigated  the 
matters  involved  in  this  suit. 

Held,  that  the  answer  in  abatement 
was  bad,  on  demurrer.  Loyd  ▼. 
Reynolds  et  al 299 

24.  Wakt  OF  Consideration. — ^Awant 
of  consideration  must,  under  the 
code,  be  pleaded.  On  demurrer, 
mere  inferences  which  a  jury  might 
draw  from  a  comparison  of  dates 
will  not  be  indulged.  Philbrooks 
V.  MeEwen  et  al 348 

25.  Complaint  on. — ^Recognizance^ — 
In  a  complaint  on  a  forfeited  recog- 
nizance, it  is  not  necessary  to  aver 
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that  there  was  an  order  of  court 
requiring  the  recognizance  to  be 
taken,  and  fixing  the  amount  of  the 
penalty.  It  is  sufficient  if  the  com- 
plaint show  that  it  was  taken,  in  a 
fixed  penalty,  by  the  court,  in  open 
session.     MeClurer,  The  Staie,..359 

26.  Answer. — ^An  answer  directed  to 
the  whole  cause  of  action,  which  is 
a  bar  to  but  part  thereof,  is  bad,  on 
demurrer.     Conger  v.  Parker 380 

27.  Mistake. —  Akswek. —  Where  an 
answer  is  pleaded  setting  up  a  mis- 
take in  the  written  contract  declared 
on,  the  pleading  should  ask  affirma- 
tive relief,  as  in  a  cross  bill,  that  the 
instrument  be  reformed,  &c.,  and 
that  when  so  reformed,  it  be  allowed 
as  a  bar  to  the  action Ibid, 

28.  NsoLiGEycE. — ^To  an  action  against 
a  railroad  company  for  killing  a 
horse,  the  road  not  being  fenced,  it 
was  answered  that  the  horse  was 
killed  without  any  negligence  or 
fault  on  the  part  of  the  defendant, 
and  because  of  the  gross  negligence 
of  the  plaintiff. 

S^eld,  that  the  particular  act  or  omis- 
sion of  the  plaintiff,  in  which  the 
alleged  gross  negligence  consisted, 
should  have  been  averred,  and  that 
for  want  of  this  the  answer  was  bad, 
even  if  it  would  otherwise  have 
been  a  good  defense.  JeffereonvilU 
^c  R,  R.  Co,  V.  DufiU^ 426 

29.  Wipe's  Pbopebtt. —  Conversion 
OF. — In  a  complaint  by  a  married 
woman,  for  the  unlawful  conversion 
of  her  personal  property,  it  is  enough 
to  allege  that  it  is  her  separate  prop- 
erty, without  showing  the  source 
from  which  it  was  derived.  Sehur- 
man  v.  Marle^f 458 

30.  Failure  of  Consideration. — ^Re- 
ply.— To  an  action  upon  a  note,  the 
defendant  pleaded  a  partial  failure 
of  consideration,  by  reason  of  the 
non-delivery  of  certain  parts  of  a 
steam  saw  mill,  for  the  price  of 
which  the  note  was  given,  and  the 
non-delivery  of  any  part  of  the  ma- 
chinery at  the  time  agreed  upon. 
No  damage  was  alleged  to  have  re- 
sulted from  the  delay  in  delivery. 
Reply,  alleging  matter  in  avoidance 
of  the  answer,  as  to  the  alleged  non- 
delivery of  the  specific  articles 
named  in  the  answer,  and  conclud- 
ing "that  as  to  said  items  defend- 


ants ought  not  to  sustain  their  an- 
swer." 
Seldy  that  the  reply  was  not  bad  for 
assuming  to  avoid  the  entire  answer, 
^«^because  the  concluding  averment 
showed  that  it  was  limited  to  the 
alleged  non-delivery  of  the  specific 
articles,  and^  neandf  because,  as  no 
damage  was  alleged  to  have  result- 
ed from  the  delay  in  the  delivery, 
there  was  nothing  as  to  this  matter 
to  reply  to.  Numbert  ei  ok  v.  B&»- 
ter  et  oL 491 

31.  Complaint. —  Neglmkncs. —  In  a 
complaint  for  an  injury  to  the  per- 
son, there  must  be  an  express  aver- 
ment that  the  plaintiff  was  without 
fault,  or  it  must  clearly  appear, 
from  the  facts  alleged,  that  such 
was  the  case.  The  Michigan  Scmtk- 
em,  ^e,R,  R.  Go.  v.  LceiUz. 528. 

32.  Same. —  Where  a  complaint  ibr 
an  injury  to  the  person  by  a  railroad 
alleged  that  the  injury  resulted  from 
a  broken  rail,  which  the  company 
had  carelessly  left  unrepaired  for  a 
long  time,  whereby  the  car  in  which 
the  plaintiff  was  being  carried  as  a 
passenger  was  thrown  from  the 
track,  and  the  plaintiff  thereby  in- 
jured, &c.,  it  was  held  good  without 
an  express  averment  that  the  plain- 
tiff was  without  fault,  kc ^Ihid. 

33.  Paragraph. — Must  be  Complete 
IN  Itself. — ^Each  paragraph  of  a 
complaint  must  be  complete  in  it- 
self. It  is  not  sufficient,  in  a  sec- 
ond or  subsequent  paragraph,  to 
refer  to  a  fact  or  averment  contained 
in  a  preceding  one,  without  setting 
out  such  fact  or  averment.  Mawn 
V.  WeeUm 561 

34.  Complaint. — Copt  op  Wbitixg. — 
A  complaint  by  the  vendors  of  land 
against  the  vendee,  alleging  that  the 
deed  was  in  fact  a  mortMge,  and 
that  the  vendee  had  resold  ror  a  sum 
in  excess  of  the  debt  secured,  and 
asking  to  recover  such  excess,  is  not 
founded  upon  the  deed,  and  no  copy 
need  be  set  out.  Crane  v.  Buchanan 
eial 570 

35.  HoRTOAGB. — ^Foreclosure. — ^In  an 
action  upon  a  note  and  to  foreclose 
a  mortgage  for  purchase  money,  it 
was  held  that  an  answer  to  the 
whole  complaint  setting  up  a  want 
of  title  in  the  vendor  was  bad,  be- 
cause it  was  no  bar  to  a  foreclosure 
of  the  mortgage.  Roger vy.  Piaee,^11 
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POOR. 

Power  of  County  Board  to  pureha$e 
/arm  for.    See  Coukty  Commission- 

XBS,  BOA&D  0F|  4. 

Uedioal  Sesviobs.— Where  a  phy- 
sician was  employed  by  a  township 
trustee  to  attend  a  pauper  in  his  last 
sickness,  it  was  held  that  a  charge 
for  removing  a  large  tumor  after 
death,  so  that  the  body  could  be 
placed  in  an  ordinary  coffin,  was  not 
within  the  employment,  and  that 
the  action  of  the  county  board,  in 
refusing  an  allowance  for  the  ser- 
vice, was  final.  The  Board  of  Con!s 
of  Morgan  Co,  y.  Johnson  et  aZ...35 

PRACTICE. 

In  Criminal  Caaee,  See  Criminal  Law. 

See  Habeas  Corpus,  Agreed  Case, 
Proceedings  Supplementary  to  Ex- 
ecution, Attachment,  Parties,High- 
WATS,  Bill  of  Exceptions,  New 
Trial,  Capias,  Abstract. 

1.  Default. — Motion  to  Set  Aside. 
An  affidavit,  filed  in  support  of  a 
motion  to  set  aside  a  default^  showed 
that  the  defendant  and  his  counsel 
had  been  in  attendance  upon  the 
court  until  the  announcement  was 
made  by  the  judge  that  the  case 
would  not  be  tried  at  that  term,  and 
that  upon  the  faith  of  this  statement 
defendant  and  his  counsel  left  the 
court,  kc.  The  affidavit  also  dis- 
closed merits. 

Jleldf  that  good  cause  was  shown  for 
setting  aside  the  default. 

Held,  also,  that  such  applications 
should  be  disposed  of  by  the  judge 
in  a  summary  way,  upon  the  affida- 
vits and  the  facts  within  his  knowl- 
edge. JSzecuiort  of  Baldwin  v.  Bald- 
win  16 

2.  Same. — Bill  of  Review. — Where 
the  record  disclosed  that  a  paper 
was  filed  with  the  affidavit  which 
was  treated  as  a  complaint  to  review 
the  judgment^  and  upon  which  an 
issue  was  made  up,  but  the  answer 
and  reply  were  not  in  the  record,  it 
was  held  that  the  action  of  the  court 
in  granting  the  relief  without  the 
trial  of  any  issue  was  not  erroneous, 
as  it  did  not  appear  that  the  answer 
tendered  any  issue.. Ibid, 


3.     JUBOBS.—  EZAMIKATIOV     OF. — On 

the  trial  of  a  cause,  in  which  one  of 
the  material  issues  was  whether  a 
partnership  had  existed  between 
certain  persons,  the  court  refhsed  to 
allow  the  persons  called  as  jurors  to 
be  asked  whether  they  had  formed 
or  cspi*essed  an  opinion  as  to  the 
existence  of  such  a  partnership. 
JSeldj  that  the  refusal  to  allow  the 
question  was  error.  Trout  et  aL  v. 
WiUiama 18 

4.  Bill  of  Exceptions. — Time  of 
Filing. — Where  final  judgment  has 
been  rendered  in  a  cause,  and  timo 
Is  given  beyond  the  term  to  prepare 
a  bill  of  exceptions,  the  court  has 
no  power,  at  a  subsequent  term,  to 
make  an  order  extending  the  time 
for  filing  the  bill,  unless  some  suffi- 
cient ground  is  shown  to  amend  the 
record.    McEJfatrick  v.  Coffroth..31 

5.  lNSTRUCTioNS.~The  Supreme  Court, 
in  reviewing  the  instructions  given 
by  the  court  below  to  the  jury,  will 
look  at  all  the  instructions  upon  the 
same  subject,  and  if  the  instructions 
taken  together  present  the  law  cor- 
rectly, the  judgment  will  not  be  re- 
versed, though  a  single  instruction, 
standing  alone,  might  seem  to  be 
incorrect.    Mitchell  v.  Allieon„„.43 

6.  Attachment. — Claimant  of  Pro»- 
ERTT. — Where  property  tiJuen  in  at- 
tachment is  claimed  by  a  person 
other  than  the  defendant,  he  must 
prosecute  his  claim  by  a  separate 
action,  and  cannot  be  admitted  as  a 
defendant  in  the  attachment  pro- 
ceeding to  set  up  his  claim  to  the 
property.  Either  et  aL  v.  Gilpin  et 
al 53 

7.  Interrogatories  to  Jury. — The 
court  declined  to  consider  an  ob- 
jection that  improper  interrogato- 
ries had  been  submitted  to  the  jury, 
because  the  party  objecting  could 
not  have  been  injured.  IndianapoUa 
and  Cincinnati  B.  R.  Co,  v.  Ruthef" 
ford, .- 82 

8.  Conflict  of  Evidence. — Supreme 
Court. — ^Where  there  is  a  conflict 
in  the  evidence,  and  a  conclusion 
can  only  be  r^ched  by  passing  up- 
on the  credibility  of  the  witnesses^ 
the  Supreme  Court  will  not  inter- 
fere with  the  judgment.  McDonald 
etal.  V.  Maudlin, 87 

9.  Jury. — Inspection  of  Property. 
Where  the  jury  are  sent  to  inspect 
the  property  in  controversy,  it  is 
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important  that  the  requiremeht  of 
the  statute,  that  no  one  shall  be 
permitted  to  speak  to  them  upon 
the  subject  of  the  trial,  should  be 
c^refVilly  observed.  And  where,  in 
Tiolation  of  such  an  order  of  the 
court,  one  of  the  witnesses  of  the 
prevailing  party  was  present  and 
made  a  remark,  in  the  hearing  of 
some  of  the  jurors,  touching  the 
case,  and  the  verdict  seemed  to  be 
founded  upon  a  theory  suggested  bj 
the  remark,  the  judgment  was  re- 
versed.    Erwin  etal.  v.  Bulla 95 

10.  Bill  of  Exceptioxb. — Where  a 
pleading  is  stricken  out,  on  motion, 
it  is  no  longer  a  part  of  the  record, 
and  can  only  be  made  so  by  a  bill 
of  exceptions.  Schmidt  y.  OolUy. 120 

11.  Ikstbuctions. — ^The  court  refused 
to  examine  into  the  correctness  of 
certain  instructions  reftiscd  by  the 
court  below,  because,  the  evidence 
not  being  in  the  record,  it  did  not 
appear  that  the  instructions  were 
pertinent  to  the  case.  Walterg  v. 
ButehiM'  Adm'x 136 

12.  Appeal  after  Paymbkt. — To  an 
appeal  from  a  judgment  for  money, 
it  was  pleaded  in  bar  of  the  appeal 
that  the  judgment  had  been  paid 
before  the  appeal. 

Beldy  that  the  plea  was  no  bar,  as  an 
appeal  maybe  taken  afterpayment 
DickenaheeU  et  al.  v.  Katffman  et 
al 154 

1 3.  Insthuctions. — H abiclbss  Erbob. 
Where  an  instruction  given  to  the 
jury  is  erroneous,  because  of  its  not 
being  applicable  to  the  evidence, 
the  error  will  not  be  available  if  it 
clearly  appears  that  no  harm  could 
have  resulted  to  the  appellant. 
Felkner  v.  Scarlet 154 

14.  DEMtTBBEB  TO  PART  OF  PABAOBAPH. 

A  demurrer  will  not  lie  to  a  part 
of  a  paragraph  of  a  pleading.  The 
only  method  of  reaching  special 
allegations  is  by  motion  to  strike 
out.    Smith  V.    The    Muneie    No- 

Uondl  Bank 158 

15.  Application  to  set  aside  Judg- 
ment.— A  complaipt  which  is  a 
mere  application  to  set  aside  a  judg- 
ment, and  to  be  allowed  to  defend, 
is  not  an  original  suit  which  may 
be  brought,  as  provided  by  statute, 
in  the  Circuit  Court,  where  the 
judge  of  the  Court  of  Common  Pleas 
is  interested ;  but  it  is  an  applica- 
tion which  must  be  made  to  the 


court  which  rendered  the  judgment. 
Kemp  V.  Mitchell  et  aU 163 

16.  Sake. — Such  an  application  comes 
under  the  ninety-ninth  section  of 
the  code,  and  is  summary,  requiring 
no  complaint Ibid, 

17.  JuDOMEXT. —  Set  asidb  as  to 
ONE.— Where,  upon  the  applicatioB 
of  one  of  several  defendants,  against 
whom  judgment  had  been  entered 
by  defoult,  the  judgment  was  set 
aside  as  to  him,  it  was  held  that  the 
judgment  as  to  the  others  was  not 
vacated,  and  that  after  trial  and 
judgment  against  him^  he  could  not 
object  that  the  judgment  was  not 
joint.     Pattison  y,  Nbrris «165 

18.  Sams. — ^It  would  be  a  better  prac- 
tice, in  such  cases,  to  hold  the 
judgment  subject  to  the  result  of 
the  defense Und, 

19.  New  Tbial. — Kewlt  Dibcovebbd 
Evidence. — A  new  trial  is  rarely, 
if  ever,  granted,  on  the  ground  of 
newly  discovered  evidence,  where 
the  new  evidence  only  tends  to  Im- 
peach the  credibility  of  witnesses 
who  were  examined  upon  the  trial. 
Jackson  v.  Sharpe^M  AdmW 1C7 

20.  Bill  of  Revivob. — ^Where  a  bill 
in  chancery  was  pending  at  the 
time  of  the  adoption  of  the  code  of 
practice,  and  afterwards  the  death 
of  the  plaintiff  was  suggested,  and  a 
supplemental  complaint  filed  in  the 
name  of  the  personal  representatives 
and  heirs,  it  was  held  that  a  new 
summons  for  the  defendants  was  not 
necessary.  Wood  et  oL  v.  (htrmn 
etal .'. 1T7 

21.  Same. — Where,  upon  the  death  of 
the  plaintiff,  leave  was  granted  to 
his  personal  representatives  to  pros- 
ecute the  suit,  and  to  file  a  supple- 
mental complaint,  and  such  a  com- 
plaint was  filed  in  the  name  of  the 
executors  and  of  the  heirs  and  de- 
visees, it  was  held  that  an  objection 
that  the  leave  did  not  extend  to  the 
heirs  and  devisees  came  too  late  in 
the  Supreme  Court .-./UdL 

22.  IxsTRUcnoMS. — ^Where  an  instmo- 
tion  was  correct  in  itself,  but  was 
not  sufficiently  guarded  to  prevent 
a  possible  misapplication  by  the 
jury,  the  court  looked  nit  the  whole 
evidence  upon  the  pointy  and  there 
being  no  reason  to  doubt  the  cor- 
rectness of  the  finding,  it  was  held 
that  there  was  no  error Ifrid, 

23.  IxmBOGATORIlBTOJUBT. — ^WhSie 
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the  defendants  asked  tbe  court  to 
instmct  the  jury,  "in  the  event 
that  they  found  for  the  plaintiflfe," 
to  answer  certain  interrogatories,  it 
was  held  that  the  instruction  was 
correctly  refused Ibid. 

24.  Evidence. — The  refusal  to  admit 
evidence  which  is  not  obviously 
pertinent  to  the  issue,  is  not  error, 
if  its  pertinency  was  not  shown  to 
the  court  when  it  was  offered.  Cur- 
ry  et  (d.  v.  Bratney 196 

25.  Abstbact. — Cross  ERROits.-Where 
the  appellant's  abstract  does  not 
sufBciently  present  the  part  of  the 
record  on  which  cross  errors  are 
assigned,  the  appellee,  in  order  to 
have  them  considered,  must,  under 
rule  11,  furnish  an  abstract  of  that 
part  of  the  record  himself.  Hall  et 
aL  V.  Kinff 205 

26.  Verdict. — Correction  of. — Where 
the  verdict  returned  by  a  jury  is 
not  in  proper  form,  it  is  the  duty  of 
the  court  to  see  that  it  is  put  in 
form.     Harrison  v.  Jaqueas  et  al..20S 

27.  Disclaimer. — ^Abibndmbnt. — After 
a  supplemental  complaint  had  been 
filed,  a  defendant,  who  had  been 
summoned  to  answer  the  original 
complaint)  appeared  and  filed  a 
disclaimer  of  any  interest  in  the 
property  in  controversy  at  the  time 
he  was  made  a  party,  or  at  the  time 
of  filing  his. answer,  and  the  cause 
was  d^issed  as  to  him.  After- 
wards, on  the  call  of  the  cause  for 
trial,  he  asked  leave  to  amend  his 
disclaimer  by  striking  out  so  much 
thereof  as  disclaimed  any  interest 
at  the  time  he  was  made  a  party, 
and  in  support  thereof  filed  the  affi- 
davit of  his  counsel,  that  when  the 
disclaimer  was  prepared  he  did  not 
know  that  his  client  was  a  party  to 
the  original  complaint. 

Ifeldj  that  the  application  was  piop- 
erly  refused.  Martin  et  al.  v.  No- 
ble...,.  216 

28.  MoRTOAQB. — Parties. — In  a  com- 
plaint to  foreclose  a  mortgage,  any 
person  may  be  joined  as  a  defend- 
ant to  answer  as  to  his  interest,  but 
the  complaint  must  show  that  the 
person  so  joined  has,  or  at  least 
claims  to  have,  some  interest  in  the 
matter  in  controversy Ibid. 

29.  Revivor. — Suvmons. — ^Pending  a 
complaint  to  foreclose  a  mortgage 
against  a  husband  and  wife,  process 
having  been  served  upon  the  wife 


only,  the  husband  died.  A  supple- 
.  mental  complaint  was  filed,  alleging 
the  death  of  the  husband,  and  that 
the  wife  was  the  only  heir,  kc. 
JOeldf  that  the  plaintiff  could  not  pro- 
ceed to  judgment  without  a  new 
summons  to  the  wife Ibid. 

30.  Supplemental  Complaint. — Tech- 
nically, leave  is  necessary  to  the 
filing  of  a  supplemental  complaint, 
but  where  the  pleading  is  filed,  the 
failure  first  to  obtain  leave  is  not 
available  error Ibid. 

31.  Admission  or  Parties. — ^The  ad- 
mission of  a  person  applying  to  be 
made  a  party  to  a  suit,  who  is  a 
proper  but  not  a  necessary  party  to 
its  determination,  is  a  matter  in  the 
discretion  of  the  court  to  which  the 
application  is  made.  Stewart  v. 
Ludvnek 230 

32.  Mortgage. —  Foreclosure. —  On 
appeal  from  a  judgment  against 
husband  and  wife  for  the  foreclosure 
of  a  mortgage,  where  only  one  of 
several  notes  secured  by  the  mort- 
gage was  due,  it  was  held,  1.  That 
an  objection  that  the  judgment  was 
for  too  much  could  not  be  noticed, 
because  no  motion  was  made  below 
for  a  new  trial.  2.  That  an  objec- 
tion that-  personal  judgment  was 
taken  against  the  wife  could  not 
avail,  because  no  exception  was 
taken  below  to  the  form  of  the  de- 
cree, nor  any  motion  made  to  cor- 
rect it.  3.  That  the  failure  of  the 
court  to  make  inquiry,  after  judg- 
ment, whether  the  land  could  be 
sold  in  parcels,  could  not  reverse 
the  judgment,  where  the  defendants 
appeared  and  made  no  objection  to 
the  form  of  the  decree.  Thompton 
eialy.  Davis 264 

33.  Reserved  Case. — Under  section 
347  of  the  code,  only  such  questions 
can  be  reserved  as  affect  the  merits 
of  a  real  litigation,  and  only  by  the 
party  injured  by  the  ruling.  Pierse 
V.  West 266 

34.  Bill  op  Exceptions. — Where  a 
motion  in  the  court  below  is  based 
upon  affidavits,  the  bill  of  excep- 
tions to  the  ruling  of  the  court  must 
contain  the  affidavits,  in  order  to 
present  the  question  on  appeal. 
Bell  V.  Einker 267 

35.  Supreme  Court. — ^Tho  Supreme 
Court  will  not  disturb  a  judgment 
upon  a  mere  question  of  the  credi- 
bility of  witnesses  .• Ibid. 
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36.  Pboxissobt  NoTS. — ^Dbfect  Cubed 
BT  Vbbdict. — An  objection  that  a 
complaint  npon  a  promissory  note 
does  not  contain  an  allegation  that 
the  note  is  unpaid  comes  too  late 
after  verdict.  Howorthr.  Scaree..2*lS 

37.  Replevin. — ^APFiDAViT.-If  a  com- 
plaint in  replevin  contains  all  that 
is  necessary  in  the  affidavit  usnallj 
accompanying  it,  and.  is  sworn  to, 
the  want  of  a  separate  affidavit  can- 
not be  objected  to.      Minchrod  v. 

Windoea 288 

38.  Motion  to  Set  Aside  Default. — 
Under  section  99  of  the  code,  an 
application  to  be  relieved  from  a 
judgment  by  default  is  addressed  to 
the  discretion  of  the  court,  and 
where  there  has  been  negligence  on 
the  part  of  the  person  applying,  the 
application  should  be  refused,  un- 
less it  is  shown  that  the  negligence 
is  excusable,    ^lake  v.  StewarL.BlS 

39.  Sake.— The  Supreme  Court  will 
not  be  justified  in  interfering  with 
the  exercise  of  this  discretion,  un- 
less in  a  clear  case  of  an  abuse  of 
it Ibid. 

40.  Same. — The  affidavit  upon  which 
such  a  motion  is  based  should  show 
a  meritorious  defense Ibid. 

4L  Vabiance. — Under  the  code,  no 
variance  between  the  pleadings  and 
the  proof  is  material,  unless  it  is 
proved  to  the  satisfaction  of  the 
court  that  it  has  misled  the  adverse 
party  to  hia  prejudice.  Farley  et  al. 
V.  MUr „322 

42.  Bill  or  Review. — ^A  complaint  to 
review  a  judgment  must  bring  be- 
fore the  court  a  full  record  of  the 
proceedings  and  judgment  in  the 
case  sought  to  be  reviewed,  includ- 
ing the  pleadings.  McDade  v.  Mc- 
Dade  ei  al. 340 

43.  Suit  to  Subject  Lands. — Squitt. 
The  rule  in  equity  was  that  relief 
would  not  be  granted,  unless  it  was 

,  shown  that  there  was  no  adequate 
relief  at  law,  and  this  rule  has  not 
been  changed  by  the  code.  Kyle  et 
al.  V.  Frost , 382 

44.  Sakb. — In  a  suit  to  subject  lands 
to  the  satisfaction  of  a  judgment,  it 
must  be  shown  that  satisfaction  can- 
not be  obtained  by  the  ordinary 
process  of  execution Ibid. 

45.  Record. —  Clerical  Error. — An 
application  to  correct  a  mistake  in 
a  record  should  be  made  upon  mo- 


tion, and  not  by  complaint,     Cfoodf 
wine  V.  Sedriek  et  aL^ ..383 

46.  Saxb. — ^The  court  held  that  sach 
an  application  was  correctly  refused, 
because  the  error  complained  of  did 
not  change  the  legal  effect  of  the 
decree.  Frazer,  J.,  desired  to  put 
the  decision  upon  the  gronnd  that 
parol  evidence  alone  would  not  war- 
rant interference  with  tiie  record, 
after  the  case  had  ceased  to  be  in 
fieri Dnd. 

47.  New  Trial. — Where  the*  court 
finds  the  facts  and  states  its  conclu- 
sions of  law,  if  the  finding  is  not 
sustained  by  the  evidence,  or  is  con- 
trary to  law,  a  motion  for  a  new 
trial  is  the  proper  remedy.  Sehmiii 
V.  Lauferty 400 

48.  Special  Finding. — ^If  the  special 
finding  covers  the  issue,  but  omits 
to  find  a  fjEict  rendered  material  bj 
the  evidence,  and  on  which  there  is 
a  conflict  of  testimony,  the  proper 
remedy  is  by  motion  for  a  new  tiisl, 
and  not  by  a  motion  for  a  venire  de 
tMvo^ Ibid. 

49.  Surbty8HIp.-Procsbdixgs  to  Trt. 
In  a  suit  against  one  of  two  makers 
of  a  joint  and  several  promissory 
note,  the  fact  that  the  defendant 
sued  is  surety  for  the  other  promisor 
is  no  defense  to  the  action,  nor  can 
the  proceedings  of  the  plaintiff  be 
decayed  by  a  cross-complaint  to 
bring  in  the  alleged  principal.  Such 
a  pleading  should  be  rejected. 
Callahan  v.  MiteheU. 418 

50.  Sheriff's  Return. — Orjbctios  to. 
An  objection  that  the  return  of  the 
officer  to  a  summons  is  "insuffi- 
cient," is  too  general  to  raise  any 
question.  The  JeffereonmlU^  j-e.  iL 
R.  Co.  V.  Dunl^^ 426 

61.  Verdict. — Suit  upon  a  promissory 
note  given  for  the  price  of  personsd 
jvoperty.  Answer,  a  breach  of  a 
warranty  of  soundness.  The  evi- 
dence would  have  sustained  a  ver- 
dict for  the  plaintiff  for  the  full 
amount  of  the  note,  but  the  jury 
found  less  than  that  amount,  but 
more  than  the  plaintiff  should  have 
recovered  if  the  warranty  was 
proved. 

Heldy  that  tho  defendant  could  not 
complain  of  the  verdict.  lAgktjf  ei 
al.Y.  Cherbay*e  Admr.. 433 

52.  Assignment  of  Error. — ^Thatthe 
finding  is  contrary  to  law,  or  to  the 
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evidence,  is  ground  for  a  new  trial, 
bat  in  the  Supreme  Court  error 
ghould  be  assigned  upon  the  over- 
ruling of  the  motion  for  a  new  tri- 
al.    Whitinger  v.  NeUon ....441 

And  Caldwell  et  at.  v.  A8bury.,.A51 
&3.  Saite. — The  court  refused  to  con- 
sider the  errors  assigned,  because 
they  related  to  matter  which  would 
have  been  ground  for  a  new  trial 
below,  and  the  action  of  the  court 
in  overruling  the  motion  for  a  new 
trial  was  not  assigned  fo%  error. 
Merrick  t.  Bunting 467 

54.  Judgment  in  Excess  of  Demand. 
Where  the  damages  demanded  in  a 
complaint  upon  a  promissory  note 
were  less  than  the  finding,  owing 
to  the  accumulation  of  interest  after 
suit,  it  was  held  that  as  the  defect 
was  amendable  at  any  time  below, 
it  would  be  treated  as  amended  on 
appeal.  Numben  et  al.  y.  Bowser  et 
al 491 

55.  Judgment. — Motion  to  Restore. 
The  court  was  equally  divided  in 
opinion  upon  the  question  whether 
a  motion  to  restore  a  judgment,  the 
record  of  which  had  been  destroyed 
by  fire,  should  contain  a  description 
of  tho  contract,  or  cause  of  action, 
upon  which  the  judgment  was  ren- 
dered.   Spears  et  aL  v.  Work. ..,502 

56.  Judgment  for  want  of  Reply. — 
One  good  paragraph  of  an  answer, 
alleging  new  matter,  unreplied  to, 
entitles  the  defendant  to  judgment. 
Perkins  v.  Bragg 507 

67.  Affidavit  for  Continuance. — 
The  death  of  the  plaintiff  in  a  cause 
having  been  suggested,  leave  was 
granted  to  substitute  the  proper  per- 
sonal representative.  At  a  subse- 
quent term,  the  administrator  was 
substituted,  and  the  defendant 
moved,  upon  affidavit,  for  a  aontin- 
uance,  on  account  of  an  absent  wit- 
ness. The  affidavit,  which  was  oth- 
erwise sufficient,  was  held  not  to  be 
bad  for  not  showing  an  excuse  for 
not  taking  the  deposition  in  vaca- 
tion, as  there  had  been  no  plaintiff 
substituted  until  the  term  began. 

Vanaukinr.  WhitselFs  Adm'r...50S 

68.  Assignment  of  Error. — Where 
the  court  below  has  erred  in  any 
matter  which  may  be  made  the 
ground  of  a  motion  for  a  new  trial, 
the  assignment  of  error. in  the  Su- 
preme Court  should  be  upon  the 
overruling  of  the  motion  for  a  new 


trial.    Smithy.  CrigUr 516 

59.  SupRiMB  Court. — The  Supreme 
Court  will  not  reverse  a  judgment 
upon  the  evidence,  if  there  was  evi- 
dence from  which  the  court  below 
might  fairly  find  as  it  did,  though 
the  weight  of  the  evidence  might 
seem  to  be  against  the  finding.  Kauf- 
man V.  Bolt  et  al 521 

60.  Railroads. — Assessment  of  Dam- 
ages.—In  the  trial  of  an  application 
by  a  railroad  for  the  assessment  of 
damages  for  the  right  of  way,  the 
court  refused  to  consider  the  ques- 
tion whether  the  court  below  erred 
in  giving  the  opening  and  close  to 
the  owner  of  the  land  taken,  be- 
cause the  action  of  the  court  was 
not  assigned  as  a  cause  for  a  new 
trial.  The  White  Water  Valley  R. 
R.  Co.  V.  McClure 536 

61.  Fictitious  Suit. — A  court  will  not 
take  cognizance  of  a  suit  which  ap- 
pears to  be  fictitious.  Smith  v.  The 
Junction  Railway  Co 546 

62.  Same. — Affidavits  of  third  parties 
interested  in  tho  questions  involved 
will  be  heard  in  the  Supremo  Court 
in  support  of  a  motion  to  dismiss  the 
appeal,  on  the  gound  that  one  of 
the  parties  to  the  action  is  a  ficti- 
tious person,  and  that  there  is  no 
real  controversy  existing  between 
the  parties  to  the  suit Ibid. 

63.  Same.— Contempt  of  CouRT.-Such 
a  proceeding  is  a  punishable  con- 
tempt of  court,  and  the  appeal  will 
be  dismissed  at  the  costs  of  the  real 
party  to  the  action Ibid. 

64-  Appeal. — Judgment  by  Default. 
Where  judgment  in  attachment  is 
rendered  by  default,  the  Supreme 
Court  will,  on  appeal,  consider  any 
errors  in  the  proceedings  below,  as 
the  defendant  had  no  opportunity 
to  make  objection  there.  Dronillard 
V.  Whistler 552 

65.  Bill  of  Discovery. — ^The  proceed- 
ings supplementary  to  execution, 
and  the  mode  of  obtaining  a  discov- 
ery in  all  cases  by  interrogatories 
filed  with  the  pleadings,  as  provided 
in  the  code,  have  superseded  the 
former  practice  of  a  bill  for  discov- 
ery in  case  of  a  creditor's  bill,  and 
possibly  in  all  other  cases.  Mason 
V.  Weston.- 561 

66.  Supreme  Court. — A  case  fairly 
tried,  and  the  finding  fully  sustained 
by  the  evidence,  will  not  be  reversed 
for  any  defect  in  the  pleadings  or 
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proceeding!  that  does  not  affect  tfae 
rights  of  tho  party  complaining. 
Hedge  et  at,  v.  Sinu  ct  al, 574 

67.  SupnsMB  Court — Ebsob. — An  er- 
ror in  sostaining  a  demurrer  to  a  par- 
agraph of  an  answer  will  not  be 
available  on  appeal,  if  the  party 
had  tho  Aill  benefit  of  tho  defense 
under  another  paragraph  of  his  an- 
swer.    Vandoren  ttoL  v.  Kime$m582 

G8.  Special  Findixga. —  Where  the 
court  below  makes  a  special  finding, 
stating  the  &cts,  and  the  conclu- 
sions of  law  upon  them,  and  the 
proper  exceptions  are  taken  to  the 
conclusions  of  law  stated,  it  is  not 
necessary  that  there  should  be  a  mo- 
tion for  a  new  trial  in  order  to  raise 
the  question  in  this  court  of  the  cor- 
rectness of  such  legal  conclusions. 
Rathhum  v.  Wheeler 601 

69.  Iktebbogatobibs  to  Jurt. —  In 
this  case,  the  questions  considered 
by  tho  court  arise  upon  numerous 
interrogatories  addressed  to  the  Jury, 
ana  the  answeis  thereto.  The  points 
cannot  be  stated  without  setting  out 
the  interrogatories  and  answers,  and 
reference  to  therefore  made  to  the 
opinion  for  the  points  decided.  Char 
pin  V,  Clapp,^,.,- 614 

70.  Plba  Equivalext  to  General 
Denial. — Where  the  general  denial 
is  pleaded,  any  other  plea,  merely 
amounting  to  tho  general  denial, 
may  be  struck  out,  on  motion.  The 
sustaining  of  a  demurrer  to  such  plea 
docs  not,  therefore,  do  any  harm. 
Grossman  r.  Lavber  et  al 618 

71.  SusRiPi^s  Returx. — Objectioh  to. 
Objection  was  made  in  the  court  be- 
low to  tho  return  of  the  scrrice  of 
the  summons,  because  the  return 
**  showed  service  upon  —  Bush." 
Tho  objection  was  obviated  by 
amendment.  A  question  is  now 
made  in  this  court  as  to  the  suffi- 
ciency of  tho  mode  of  the  service. 

Held,  that  there  was  an  implied  ad- 
mission in  the  form  of  the  objection 
made,  that  the  manner  of  the  ser- 
vice of  the  summons  was  not  ques- 
tioned. 

Held^  also,  that  it  is  important  that  all 
objections  which  do  not  affect  the 
real  controversy,  and  which,  if  sug- 
gested, might  have  been  cured  by 
amendment,  should  be  so  distinctly 
made  in  tho  lower  court  that  judg- 
ments should  not  be  liable  to  rever- 
sal upon  points  never  beforo   the 


mind  of  the  predding  judge  of  flock 
court.  The  EoammUe  md  Orm^ 
/ardmfUle  R,  R.  Co,  v.  Xavrciief..62a 

PRINCIPAL  AND  AGENT. 

&e  Coxteact,  15. 

PROCEEDINGS  SUPPLEMENT  ART 
TO  EXECUTION. 

1.  Practice. — Proceedings  in  aid  of 
execution,  based  upon  an  affidavit 
alleging  that  an  ezecnticm  had  been 
returned  unsatisfied,  Ac,  and  that 
A  was  indebted  to  the  defendant, 
and  that  B  was  also  indebted  to  him, 
or  had'  notes  of  his  in  his  possession, 
A  answered,  not  under  oath,  deny- 
ing the  allegations  of  the  complaint, 
and  B,  under  oath,  to  the  same  ef- 
fect. B  moved  to  dismiss  the  pro- 
ceedings as  to  him,  but  without  any 
action  upon  the  motion  tiie  case  was 
heard  by  the  court,  who  found  for 
the  plaintiff,  that  execution  had 
been  returned  unsatisfied,  Jtc,  and 
that  A  was  at  the  time  of  tho  ser- 
vice of  the  writ  indebted  to  the  de- 
fendant in  the  sum  of  $83,  which  he 
had  thereafter  paid  over  to  B.  Judg- 
ment was  rendered  against  B  for 
said  sum  of  $83  and  costs,  to  be 
credited  when  paid  on  the  former 
Judgment  On  appeal  by  B,  tho  ev- 
idence not  being  in  the  record,  it 
was 

Held^  that  there  was  no  error  in  the 
proceedings  lielow.  Deoan  v.  iSI- 
lie 72 

2.  AvriDAvrr. — In.  proceedings  sup- 
plementary to  execution,  under  the 
code,  an  affidavit  is  necessary,  with- 
out which  the  proceeding  should  be 
dismissed.    Masons,  WesUnu.,,5Bl 

PROCESS. 

Service  vpan  Railroadi,  m  euUe/or  kiU-^ 
ing  Stock,    See  Raileoaos,  11. 

PROMISSORY  NOTES. 

See  Bills  or  Excsavqb. 

1.  Plbadixo. — A  complaint  against 
an  assignor  of  a  promissoiy  note 
describ^  it  as  a  note  of  $480,  but 
the  copy  of  the  note  set  out  with 
the  complaint  showed  an  indorse- 
ment, by  which  it  was  sUpolated 
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that  if  the  note  was  paid  in  town 
lots,  the  sum  paid  should  be  $550. 

JSMf  that  the  coxnplaint  wds  soffident. 
Parker  v.  Morion 89 

2«  Sams. — To  this  complaint  the  de- 
fendant answered,  1.  That  at  tl^e 
time  of  the  indorsement,  it  was 
agreed  that  defendant  should  not  be 
held  thereby ;  that  the  indorsement 
was  only  made  to  enable  the'  plain- 
tiff to  collect  the  note,  and  was 
without  any  consideration  whatever. 
2.  That  plaintiff  purchased  the  note 
upon  the  sole  responsibility  of  the 
maker,  and  with  the  understanding 
that  defendant  was  not  to  be  held 
liable,  and  that  there  was  no  con- 
sideration for  the  indorsement  3. 
That  the  maker  offered  to  pay  the 
note  in  town  lots,  and  plaintiff  re- 
fused to  receire  them.  4.  That  be- 
fore the  note  became  due,  defendant 
offered  to  pay  the  same  in  town  lots, 
which  plaintiff  reftBed.  6.  That  the 
indorsement  was  procured  by  the 
fraud  of  the  plaintiff,  and  without 
any  consideration. 

Jleldy  that  the  first  and  fifth  answers 
were  only  good  because  of  the  con- 
cluding arermcnt  in  each,  that  the 
indorsement  was  without  consider- 
ation. 

JBeld,  also,  that  the  second  answer  was 
bad,  because  it  admitted  a  sale  of 
the  note,  which  imports  a  consider- 
ation, and  the  alleged  contempora- 
neous verbal  agreement  contradicted 
the  written  contract 

Heldf  also,  that  the  third  and  fourth 
answers  were  bad,  because  they  did 
not  show  when  the  offer  to  convey 
town  lots  was  made,  or  that  a  deed 
was  tendered,  or  that  the  title  was 
in  the  party  tendering  them,.,, Ibid. 

3.  PARTXEBSHir. — Ratipication.^To 
a  suit  upon  a  due  bill,  signed  by  the 
name  of  a  copartnership,  one  of  the 
defendants  answered,  under  oath, 
denying  the  execution  of  the  instru- 
ment Reply,  that  after  the  execu- 
tion of  the  instrument,  the  defend- 
ant ratified  the  act  of  his  partner  in 
signing  it  in  the  copartnership  name. 

Ueldy  that  the  reply  was  good,  on  de- 
murrer.   Faiiison  v.  NorrU 165 

4.  Failum  of  Goksidbration. — ^To  a 
suit  upon  a  promissory  note,  the  de- 
fendant answered  that  the  note  was 
given  for  the  purchase  money  of  a 
tract  of  land  conveyed  to  defendant, 
at  the  instance  of  the  payee  of  the 


note,  by  a  person  who  was  wholly 
insolvent;  that  the  payee  had  agreed 
to  pay  off  a  mortgage  upon  the 
premises  of  an  amount  greater  than 
the  note  sued  upon,  which  he  had 
failed  to  do,  and  defendant  had  been 
compelled  to  pay  it 

Held^  that  the  answer  showed  a  failure 
of  the  consideration  of  the  note. 
MiUer  v.  Oihbt ^8 

6.  Assignment. — Pabol  Contract. — 
The  legal  effect  of  an  assignment  in 
blank  of  a  promissory  note  cannot 
be  varied  by  evidence  of  a  parol 
contemporaneous  agreement  that  the 
note  should  be  taken  without  re- 
course on  the  assignor.  Campbell  Y, 
Bobbins 271 

B. 

RAILROADS. 
See  Common  Cabbters. 

1.      LlABILITT  FOB  AnIMALS  KiLLBD. — 

In  a  complaint  to  recover  of  a  rail- 
road company  the  value  of  animals 
killed  by  its  cars,  it  is  not  sufficient 
to  aver,  generally,  that  the  road 
was  not  securely  fenced  in,  &c., 
without  connecting  the  want  of  such 
fence  with  the  injury,  by  an  aver-' 
mcnt  that  the  road  was  not  so  fenced 
at  the  place  where  the  animals  en- 
tered upon  it.  The  Belltifontaine  It. 
R.  Co.x.  Suman 40 

2.  NEQLiaENCB  OF  Plaintipp. — Whcrc 
the  negligence  of  the  plaintiff  di- 
rectly contributes  to  the  injury,  ho 
cannot  recover.  Indianapolis  and 
Cincinnati   R,   R,    Co,  v.   Ruther^ 

4  ford 82 

3.  Passengers — The  duty  of  a  carrier 
of  passengers  docs  not  extend  to 
the  imprisonment  of  the  passenger, 
so  as  to  prevent  him  from  voluntarily 
exposing  himself  to  needless  per- 
il-  Ibid. 

4.  Same.— The  carrier  is  not  bound  to 
so  protect  the  windows  of  its  coach- 
es that  a  passenger  cannot  get  his 
limbs  through  them ;  and  where  an 
injury  resulted  from  the  arm  of  a 
passenger,  placed  by  him  several  in- 
ches outside  the  window,  coming  in 
contact  with  the  stnicture  of  a  wa- 
ter-tank, it  was  held  that  the  carrier 
was  not  liable Ibid. 

5.    '  PLBADINa.-lN^URT  TO  ANIMALS.-A 

complaint  againjBt  a  railroad  compa- 
ny for  killing  a  horse,  alleged  that  at 
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the  place,  ftc,  "defendant's  road 
was  not  fenced  aa  required  bj  law/' 
and  it  was  held,  on  demurrer,  that 
the  averment  was  a  mere  conclusion 
of  law,  and  the  complaint  therefore 
bad.  The  Indumapoli^y  Peru  fe.  R, 
R.  Co,Y.  Bishop.^ 202 

6.  CiTiBs. — SuBSCBipnoxs  TO  Rail- 
roads.— Under  section  60  of  the  act 
for  the  incorporation  of  cities,  of 
March  14,  1867,  express  authoritj  is 
given  to  subscribe  to  the  stock  of 
railroads  running  into  or  through 
the  city,  and  to  borrow  money  to  pay 
such  subscription.  Thompwn  v.  The 
City  of  Peru, 305 

7.  Same. — As  the  issuing  and  sale  of 
bonds  is  the  usual  method  adopted 
by  corporations  to  borrow  money, 
cities  may  exercise  the  power  thus 
given  to  borrow  by  issuing  and  sell- 
ing bonds UntL 

8.  Same.— Statute  Goxstbuet).— The 
proviso  in  section  60  relates  to  do- 
nations by  cities  to  railroads,  and 
not  to  subscriptions  of  stock.... iikW. 

9.  Same. — A  petition  of  a  majority 
of  the  resident  freeholders  of  a  city 
is  necessary  to  authorize  a  donation 
to  a  railroad,  but  is  not  necessary  to 
authorize  a  subscription  of  stock./6t</. 

10  Same.— Section  GO,  tupra^  is  con- 
stitutional   Ibid. 

11.  Sebvicb  of  Process. — In  actions 
against  railroads  for  the  killing  of 
stock  by  their  trains,  the  summons 
may,  under  section  2  of  the  act  of 
1863  (Acts  1863,  p.  187),  bo  served 
upon  a  conductor,  but  the  statute 
does  not  require  such  service,  and 
service  upon  any  agent  of  the  cor- 
poration, as  authorized  by  section  30 
of  the  code,  or  by  the  act  of  March 
4,  1853,  is  good.  The  JeffertonviUe 
ic.  R,  R,  Co,  V.  Dunlap 426 

12.  Injuries  to  Animals. — The  stat- 
ute upon  the  subject  of  the  liability 
of  railroads  for  stock  killed,  where 
the  road  is  not  fenced,  gives  to  the 
want  of  a  proper  fence  the  same  ef- 
fect that  negligence  in  the  manage- 
ment of  the  train  would  otherwise 
involve Ibid, 

13.  Same.— The  act  of  1863,  upon  this 
subject,  having  been  passed  in  view 
of  the  decisions  of  this  court,  that 
the  liability  under  the  statute  of 
1853,  upon  the  sainc  subject,  exten- 
ded to  cases  where  the  negligence 
of  the  owner  contributed  to  the  in- 
jury, by  permitting  the  animal  to 


wander  upon  lands  a^f^^iaiiig  fbe 
track,  the  new  act  moat  be  oonstmed 
in  the  same  way. Ibid, 

14.  Same.— But  if  the  conduct  of  the 
owner  is  of  such  a  character  as  to 

Justify  the  belief  that  he  desired  the 
injury  to  happen,  the  railroad  com- 
pany will  not  be  liable,  though  the 
road  is  not  fenced lUd. 

15.  Negugikcb. —  Pleading. — ^To  an 
action  against  a  railroad  company 
for  kUling  a  horse,  the  road  not  be- 
ing fenced,  it  was  answered  that  the 
horse  was  killed  without  any  negli- 
gence or  fault  on  the  part  of  the  de- 
fendant, and  because  of  the  gross 
negligence  of  the  plaintiflT. 

Meldf  that  the  particular  act  or  omis- 
sion of  the  plaintiff,  in  which  the 
alleged  gross  negligence  consisted, 
should  have  been  averred,  and  that 
for  want  of  this  the  answer  was  bad, 
even  if  it  would  otherwise* have 
been  a  good  defense „Ibid. 

16.  Consolidation  ov  Railxoads.— 
Liabilities. — Where  two  railroad 
coiporations  have  been  consolidated, 
the  consolidated  company  must,  for 
the  purpose  of  answering  for  the 
liabilities  of  the  old  corporations, 
be  deemed  to  be  merely  the  same  as 
each  of  its  constituents,  and  liable 
for  their  debts,  which  may  be  en- 
forced against  the  new  corporation, 
in  the  same  way  aa  if  no  change 
had  been  made.  The  Indianapolis^ 
Gncinnati  fe.  R.  R,  Co,  v.  «/biiea.4G5 

17.  Same. — Variance  in  PBoop.—Ina 
suit  against  the  consolidated  com- 
pany, where  the  tort  sued  for  was 
committed  by  one  of  the  old  corpor- 
ations, the  fact  should  be  so  averred, 
to  avoid  a  variance  in  the  proo^  but 
on  appeal  such  a  variance  will  not 
be  available Pnd, 

18.  Injury  to  Animals.~Fencbs. — 
The  statute  making  railroad  com- 
panies liable  for  injuries  to  animals, 
without  proof  af  negligence,  where 
the  road  is  not  fenced,  is  in  the  na- 
ture of  a  police  regulation,  for  the 
security  of  the  public  and  the  pres- 
ervation of  human  life.  Indtanapo^ 
lie  ^e.  R,  R.  Co.  v.  Pdrker, 471 

19.  Same. — Cities.— The  statute  does 
not  apply  to  injuries  done  at  points 
where  it  would  be  illegal  or  improp- 
er for  the  railroad  company  to  main- 
tain fences,  such  as  road  and  stxtet 
crossings,  &c.  It  is  not  every  place, 
however,  within  the  corporate  limits 
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of  ft  town  or  city  that  is  within  the 
exception,  bat  only  snchasit  wotdd 
be  inaproper  to  fence ••• Ibid. 

20.  Right  of  Wat. — Assessment  or 
Damagbs. — Where  several  excep- 
tions were  filed  by  the  OTrncr  of 
lands  taken  by  a  railroad,  to  the 
assessment  of  damages,  each  con- 
taining some  valid  objection  to  the 
assessment,  though  all  might  have 
been  incluaed  in  one  general  excep- 
tion, that  the  damages  assessed  were 
too  small,  it  was  held  that  demur- 
rers to  the  exceptions  were  rightly 
overruled.  The  White  Water  Vol- 
leff  R,  n,  Co.  V.  McClwre^ 536 

21.  Saus.— Evidence.— Evidence  that 
the  tract  of  land  through  which  the 
road  is  located  is  worth  as  much,  or 
more,  with  the  road  than  without 
it,  is  not  admissible Ibid, 

22.  Same. — ^Any  consideration  of  the 
benefits  resulting  to  the  residue  of 
the  land  Arom  the  building  of  the 
road  is  expressly  prohibited  by  the 
statute „.,Ibid, 

23.  Same. — In  assessing  damages,  the 
jury  should  consider  the  value  of 
the  land  appropriated,  together 
with  any  injury  to  the  residue  of 
the  land,  naturally  resulting  fh>m 
the  appropriation,  such  as  the  cut- 
ting of  fields  into  inconvenient 
shapes,  the  interruption  of  conve- 
nient access  to  stock  water,  the  ne- 
cessity of  additional  fencing,  kclhid, 

24.  Sams.— Where  the  application  for 
the  assessment  of  damages  was 
made  after  the  road  had  been  con- 
structed, and  in  such  construction  a 
largo  amount  of  earth  had  been  ta- 
ken outside  of  the  sight  of  way 
asked,  it  was  held  that  it  was  not 
error  for  the  jury  to  consider  the 
damages  for  taking  earth,  as  the 
claim  of  appropriation  asked  to 
have  the  damages  occasioned  by  the 
<<  construction ''  of  the  road  assessed, 
and  evidence  of  such  damage  was 
given  without  objection Ibid. 

26.  Pbivatb  way. —  Fehces. — A  rail- 
road company  may  lawfully  fence 
across  a  private  way,  maintained  by 
the  owner  of  the  land  for  his  own 
use,  and  failing  to  do  so^  is  liable  for 
killing  stock  at  such  a  crossing.  The 
Ind.  andCm.R.R.  Cb.  v.  Lowe.546 

26.  Sa|ce.— ^-This  would  not  be  so  in 
the  Case  of  a  private  way,  established 
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under  the  statute,  for  the  use  of  one 
over  the  lands  of  another.... ,..ii/£f. 

RAPE. 

See  Criminal  Law,  &. 

RECEIVER. 

1.  Insurance  Compakt. — Where,-an 
insurance  company  is  insolvent,  or 
in  imminent  danger  of  insolvency, 
the  court  has  the  power,  under  sec- 
tion 199  of  .the  code,  (2  G.  k  H.  151) 
to  appoint  a  receiver  for  such  com- 
pany. Howard  v.  Whitman^  Receive 
«",  J-c 557 

2.  Pleading. —  Where  the  facts  al- 
leged in  the  complaint  are  sufScient 
to  give  the  court  jurisdiction  of  the 
subject  matter,  and  power  to  appoint 
a  receiver,  the  proceedings,  if  erro- 
neous, cannot  be  questioned  in  a 
collateral  suit ■. P>id. 

3.  Costs. —  Assessment. —  Where  a 
receiver  has  been  appointed  to  set- 
tle the  liabilities  of  a  mutual  insur- 
ance company,  the  expenses  of  the 
suit  brought  to  procure  the  appoint- 
ment of  the  receiver,  together  with 
all  other  incidental  expenses  in  col- 
lecting the  assessment  ordered  by 
the  court,  and  settling  up  the  afibirs 
of  the  company,  are  necessarily 
chargeable  to  the  fund  raised  by  tho 
assessment,  there  being  no  other, 
and  if  the  assessment  made  is  more 
than  sufficient  to  pay  the  liabilities 
of  tho  company,  and  the  necessary 
expenses  attending  the  settlement, 
it  cannot  be  objected  to,  where  there 
is  nothing  in  the  decree  of  the  court 
authorizing  a  misapplication  of  the 
fhnd,  because  the  surplus  would  be 
refhnded  to  those  from  whom  it  was 
collected Ibid, 

4.  Amount  op  Assessment. — ^Discre- 
tion or  CoxKT. — In  case  of  a  recei- 
vership to  settle  the  liabilities  of  an 
insurance  company,  the  amount 
necessary  to  be  assessed  for  such 
purpose  is  a  proper  matter  for  tho 
court  to  determine;  and  an  error  of 
judgment  in  that  respect  will  not 
vitiate  the  assessment,  or  render  it 
liable  to  be  questioned  collateral- 
ly-  Ibid. 

RECOONIZAKCB. 
Plbaoivq^— In  a  complaint  on  a  foN 
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felted  recognizance,  it  U  not  neces- 
sary to  ayer  that  there  was  an  order 
of  court  requiring  the  recognizance 
to  bo  taken,  and  fixing  the  amount 
of  the  penalty.  It  Is  sufficient  if 
the  complaint  shows  that  it  was 
taken,  in  a  fixed  penalty,  by  the 
•  conrt,  in  open  session,  ifcdmre  t. 
TheSlaU 359 

RECORD. 

AppUeatian  to  correct  mittake  in.  See 
pRACTios,  45,  46. 

REFORMATION  OP  CONTRACT. 

Pluloino. — Where  the  plaintiff  de- 
sires the  reformation  of  a  written 
contract  sued  upon,  he  should  ask  it 
in  his  complaint,  not  in  his  reply. 
Coxy.  The  JEtna  Inc.  Co 586 

REGISTRY  LAW. 

See  Elbctionb,  1,  2,  3. 

REMEDY. 

Law  <if  the  place  (/,  controU  ae  to  por- 
tiee  ipAo  am^  be  joined.    See  Bills 

OF  BXCIUHOB^  2. 

REPEAL. 

Of  eUUnUBf  cannot  take  atoojf  peeted 
riffhte.    See  Stuitb,  1. 

REPLEVIN. 

1.  Dbscbxptioit  of  PnoFSETT. — ^Re- 
plevin for  a  box  of  skins  and  Airs, 
marked  "A.  B.,  Logampori^  Indi- 


It 


ana. 

Held,  that  the  description  of  the  prop- 
erty was  sufficient  for  the  purposes 
of  identity.  Mnckrod  ▼.  Win- 
doee .288 

2.  Affidavit.— PLKADiNo.~If  a  com- 
plaint in  replevin  contains  all  that 
is  necessary  in  the  affidavit  usually 
accompanying  it,  and  is  sworn  to, 
the  want  of  a  sepiarate  affidavit  can- 
not be  objected  to Ihld. 

8.  Sams.— To  an  action  of  replevin 
for  a  box  of  fhrs,  the  defendant  an- 
swered: 1.  General  denial.  2.  That 
a  specific  portion  of  the  furs  was  his 
own  proper^;  that  he  had  previ- 
ously  sold  them  to  a  person  who 
claimed  to  be  the  pUdntiir's  agent^ 


I  upon  agreement  that  they  ahoold  be 
shipped  to  the  plaintiff  by  express, 
and  paid  for  befbre  delivery;  that 
the  fors  were  so  shipped,  but  plain- 
tiff reflxsed  to  pay.  Ice.  3.  That  a 
specified  portion  of  the  Airs  was  K>id 
by  him  to  plaintiff;  that  these  lius 
were,  by  agreement,  packed  wifli 
other  fhrs  of  the  plaintifl^  and 
shipped  to  him,  upon  aa  agreement 
that  the  amount  due  the  defendant 
should  be  paid  before  the  delivcnr 
of  any  of  the  Airs ;  that  the  plaintiff 
refused  to  pay,  &c.  Reply  to  tiie 
second  and  third  answers,  that  the 
person  referred  to  in  the  second  an- 
swer was  not  the  agent  of  plaintiff; 
that  the  plidntiff  had  fhmished  him 
a  certain  sum  of  money,  which  he 
was  to  repay  on  demand,  either  in 
Airs,  at  specified  priceia^  or  in 
money ;  that  the  Am  in  oontroveny 
were  purchased  under  that  contract, 
and  were  packed  with  other  Am 
bought  of  other  persons  by  the  al- 
leged agent,  without  any  mark  or 
sign  to  designate  them,  and  were 
shipped  to  the  plaintiff;  that  alter 
crediting  the  box  of  Airs  there  was 
a  balance  due,  Jtc 

Meld,  that  as  to  the  third  answer,  the 
reply  was  good  as  a  dcniaL 

ffeld,  also,  that  as  to  the  second  an- 
swer, there  was  nothing  in  the  re- 
ply to  avoid  it,  while  its  material 
allegations  were  admitted. 

Msld,  also,  that  under  the  aUegationt 
of  the  reply,  the  other  Airs  in  the 
box  were  not  the  property  of.  plain- 
tiff until  delivery,  and  hence  he 
could  take  no  advantage  of  the  con- 
Aision  of  the  goods. lUi, 

REPLEVIN  BAIL. 

See  ViamoR  AXD  Puaauan,  18. 

RESaSSION. 

See  CoKTaACT,  0. 

REVENUE  STAMPS. 

1.  DsfiD. — ^To  a  suit  for  the  purchaae 
money  of  land,  the  defendant  an- 
swered that  the  true  oonsideiation 
for  the  land  was  much  more  than 
that  named  in  the  deed,  and  that 
the  grantor  had  caused  the  consid- 
eration to  be  stated  in  the  deed  at 
a  less  sum  than  the  true  amoua^ 
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fbt  the  purpose  of  deftanding  the 
government,  and  to  render  defend- 
ant's deed  invtilid. 

Hekl,  that  the  answer  was  no  bar  to 
the  action.  Lambert  t.  WTUteloek.26 

2.  Affixixq. — Cancsllation. — ^In  a 
suit  upon  a  written  contract,  bear- 
ing a  proper  rerenne  stamp,  can- 
celled, the  defendant  offered  to 
prove  that  he  did  not  affix  the 
stamp,  nor  authorize  it  to  be  done.. 

i7e^  that  the  evidence  was  incompe- 
tent, as  the  plaintiff  himself  might 
properly  have  affixed  the  stamp,  and 
a  failure  to  cancel  it  would  not  ren- 
the  instrument  void.  Adanu  t. 
DaU 273 

REVIEW. 

See  Pbactici,  2,  15,  16,  42. 

REVIVOR. 

Ag<MUt  heire;  when  new  iummone  ie 
neeenarjf.    See  Pbactick,  20,  29. 

RIPARIAN  RIGHTS. 

See  RiTSBS. 

RIVERS. 

1.  Ohio  Riter. — ^The  Ohio  river  be- 
ing a  great  navigable  highway  be- 
tween states,  the  public  have  all  the 
rights  that  by  law  appertain  to 
navigable  streams,  as  against  ripa- 
rian owners.  But  the  public  rights 
are  upon  the  river,  not  upon  the 
banks.  The  title  of  the  riparian 
owner  extends  to  low  water  mark. 
Bainbridge  v.  Sherlock  etal 364 

2.  Landings. — Wharfs. — ^The  right 
to  use  the  river  as  a  highway  does 
not  imply  the  right  to  use  the  banks 
for  the  purpose  of  landing  to  receive 
and  discharge  freight  and  passen- 
gers      • .....M/ftuf. 

3.  Samc. — Except  in  cases  of  peril 
or  emergency,  the  navigator  has  no 
legal  right  to  land,  without  the 
consent  of  the  riparian  owner,  at 
places  other  than  those  that  have  in 
some  way  become  public  landing 
places Ibid. 

4.  Sams. — ^Riparian  owners  may  ex- 
tend wharft  to  and  into  the  naviga- 
ble portion  of  the  river,  provided 
they  do  not  unnecessarily  obstruct 
navigation Md, 


5.  Sajcs. — ^Whoever  would  maintain 
a  wharf  for  the  accommodation  of 
any  particular  class  of  vessels, 
should  possess  a  sufficient  water 
front  to  contain  that  class  of  ves- 
sels, without  obstructing  access  to 
the  lands  of  contiguous  proprie- 
tors  ,. ..Ibid. 

6.  SAMX.-A  wharf  boat,  moored  to  the 
shore,  is  entitled  to  the  same  immu- 
nity froi|i  trespass,  or  obstruction 
by  vessels  navigating  the  river,  as 
is  the  land  itself  to  which  the 
wharfboat  is  moored..... Ibid. 

7.  Sami. — ^The  navigator  landing  at 
one  whar^  with  permission  of  the 
wharfinger,  is  not  justified,  by  any 
public  right  in  the  river,  in  so  land- 
ing and  mooring  his  vessel  as  that 
while  landed  its  side  and  stem  will 
be  carried  by  the  current  against 
the  wharf  boat  of  a  contiguous 
wharfinger,  lower  down  the  river, 
thereby  obstimcting  access  to  the 
lower  wharf Ibid, 

RULES  OP  COURT. 

See  Venui,  2. 

S. 

SCHOOL  FUND. 

Feet  <2/  Auditor  /or  Management  pf. 
Su  Office  and  Officer,  4,  9. 

1.  HORTOAOES  TO. — SaLES  BT  AUDI- 
TOR.— ^In  selling  lands  mortgaged  to 
the  school  ftmd,  the  auditor  must 
proceed  strictly  in  accordance  with 
the  requirements  of  the  statute,  and 
where  a  sale  is  made  for  the  pay- 
ment of  a  greater  sum  thiu  is  ac- 
tually due,  the  sale  is  void.  Key  et 
oL  V.  Oetrander...j,^ 1 

2.  Samb.-^A  pi^yment  of  interest  on 
such  a  loan  to  the  county  treasurer 
is  a  valid  credit,  and  the  fiillure  of 
the'borrower  to  file  the  treasurer's 
receipt  with  the  auditor  and  procure 
a  quietus,  will  not  excuse  the 
auditor  for  selling  the  mortgaged 
property  for  more  than  the  sum  ac- 
tually due Ibid, 

SEDUCTION. 

I  JlfAMJLOm.-r^idt.M  a  mother  for 
the  seduction  of  her  minor  daughter. 
The  evidence  showed  that  the  daugh- 
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ter,  when  aboat  fifteen  years  of  age, 
went  to  live  with  the  defendant, 
who  was  a  married  man,  as  a  mem- 
ber of  his  family,  and  that  while 
thus  living  in  the  family  she  was 
seduced  by  him.  The  jury,  assessed 
the  plaintiff's  damages  at  $500,  and 
it  was  held  that  the  damnges  were 
not  excessive.  Fdknerr,  8eartet.lo4 

2.  Samk. — Loss  OF  Service. —  It  is 
not  necessary,  under  our  statute,  to 
authorize  a  recovery  by  the  parent 
for  the  seduction  of  a  minor  daugh- 
ter, that  the  daughter  should  have 
been  in  the  service  of  the  parent,  or 
that  any  loss  of  service  should  be 
shown ^Ibid, 

8.  Same. — Ixjubt  to  Fsblinqs. — The 
jury  may,  in  such  case,  award  com- 
pensation for  the  injury  to  the  feel- 
ings of  the  parent,  and  for  the  dis- 
honor cast  upon  the  family Ibid, 

4.  Plsadihq. —  It  is  not  necessary 
that  a  complaint  for  seduction  should 
contain  an  averment  of  the  previous 
chastity  of  the  plaintiff.  Bell  v. 
£inker 267 

5.  Evidence. — Evidence  of  previous 
chastity  is  admissible,  as  affecting 
the  question  of  damages Ibid, 

6.  Ikstructionb.— On  the  trial  of  an 
action  for  seduction,  the  court  in- 
structed the  juty  as  follows :  "1. 
If  an  unmarried  man,  having  by  his 
visits  and  attentions  to  an  unmarried 
female  gained  her  affections  and 
confidence,  importunes  her  to  sex- 
ual intercourse  with  him,  and  she, 
through  her  confidence  in  and  love 
for  him,  yields  to  his  solicitations,  it 
is  seduction.  2.  If  an  unmarried 
man  solicits  sexual  intercourse  with 
an  unmarried  female,  and  she  yields 
through  the  promptings  of  her  own 
lascivious  desires,  it  is  not  seduc- 
tion," &c. 

Held,  that  the  first  instruction  was  not 
subject  to  any  well  founded  objec- 
tion, and,  taken  in  connection  with 
the  second,  could  not  have  misled  the 
jury Ibid. 

7.  Same. — The  court  revised  to  in- 
struct the  jury  that  "they  could  not 
indulge  in  any  presumption  in  favor 
of  the  good  character  of  the  plain- 
tiff, as  the  law  raised  no  such  pre- 
sumption— ^that  being  matter  of 
proof.  In  passing  upon  the  ques- 
tion of  character,  you  should  taJne 
into  consideration  her  own  evidence, 


and  her  own  condnct,  as  showii  by 
the  evidence." 
Jffeldy  that  the  instruction  was  correctly 
refused;  1,  because  much  of  the  ev- 
idence of  the  plaintiff  had  no  bear- 
ing upon  the  subject  of  character; 
and  2,  because  her  conduct  was  not 
proper  to  be  considered  in  that  con- 
nection, as  character  can  neither  be 
attacked  nor  sustained  by  proof  of 
specific  acts. Ibid. 

SET  OFF. 

See  IxFAHT,  2. 

Use  axo  Occupation. —  Taxh. — Im- 
provements.— ^Taxes  on  real  estate, 
paid  by  the  occupant  or  tenant  there- 
of, constitute,  under  the  statute,  (1 
G.  &  H.  }  199,  p.  113)  a  good  set- 
off in  an  action  against  such  occu- 
pant or  tenant^  but  the  value  of  im- 
provements voluntarily  made  do  not 
OroiMtnan  v.  Lauber  tt  oL 618 

SHELLEYS  CASE. 

Rule  in.    See  Deed,  8. 

SHERIFF'S  BETURN. 

Objeciione  to.    See  Practice,  71. 

SHERIFFS  SALE. 

1.  Payment  before  Sale. — ^Ikhocrbt 
Purchaser. — A  judgment  had  been 
paid  before  a  sale  of  lands  upon  an 
execution  issued  thereon,  the  sheriff 
being  ignorant  of  such  payments 
Ailcr  the  payment  of  the  purchase 
money,  but  before  the  execution  of 
the  deed,  the  sheriff  becoming  ap- 
prized of  the  fact  of  payment,  noti- 
fied the  purchaser  thereof,  and  ten- 
dered back  the  purchase  money, 
but  the  tender  was  refused,  and  the 
sheriff  afterwards  executed  a  deed. 

ffeld^  that  the  payment  of  the  Judg- 
ment terminated  the  power  of  the 
sheriff  to  sell,  and  that  the  purchas- 
er, having  notice  of  the  payment  of 
the  Judgment  before  the  execution 
of  the  deed,  could  not  hold  as  an 
innocent  purchaser.  Ifyert  et  al.  v. 
Cochran  et  oL 256 

2.  Rents  and  Profits. — In  selling 
real  estate,  consisting  of  several  par- 
cels, the  sheriff  is  only  required  to 
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offer  the  rents  and  profits  of  each 
parcel,  before  offering  the  fee  of  that 
lot  or  parcel.    Adkr  et  oL  v.  Sewell 

ttoL boe 

SLANDER. 

See  Costs,  1. 

SPECIAL  FINDING. 

See  Pbactice,  47,  48,  68. 

SPECIFIC  PERFORMANCE. 

.  See  VsNDon  and  Puechaseb,  8. 

STAMPS. 

See  Reyenue  Stahps. 

STARE  DECISIS. 

^(se  Descbkts,  2. 

STATUTE  OP  FRAUDS. 

See  Fraitds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitations,  Statute  of. 

STATUTES  CONSTRUED. 

1.  Fugitives  fbom  Justice. — The  "act 
to  regulate  the  arrest  and  surrender 
of  fugitiTcs  from  other  states  and 
territories"  is  constitutional.  Rob- 
tfUOfiT.  Flandere 10 

2.  AbbiteaTion  and  Awabd. — The 
statute  regulating  arbitrations  is 
cumulatiye,  and  does  not  affect 
common  law  submissions.  Miller 
v.  Ooodwine 4G 

3.  Bounties. — Substitutes. — The  le- 
galizing act  of  March  3,  18G5,  em- 
braces the  case  of  bounties  to  per- 
sons furnishing  substitutes,  and  ap- 
plies to  cases  where  the  appropria- 
tion was  made  before  the  passage 
of  the  act,  and  the  bonds  or  orders 
were  issued  afterwards.  Miller  r. 
The  Com' 8  of  Putnam  Co 75 

4.  Escape  of  Convict. — The  statute 
(2  G.  &  U.,  li  55,  56,  p.  454,)  was 
not  intended  to  change  the  common 
law  rule  in  regard  to  the  capture  of 
escaped  felons,  but  only  to  author- 
ize an  additional  holding  after  the 
aenienco  has  been  fulfilled,  until  a 


8. 
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prosecution  can  be  instituted  for  the 

escape.    Ex  parte  Clifford. 106 

.  County  Boabds. —  Appeal. —  The 
word  "decisions,"  as  used  in  the 
statute  authorizing  appeals  ftom 
county  boards  (1  G.  &  H.,  }  31,  p. 
247)  extends  to  all  final  rulings  of 
the  board  upon  any  subject,  except 
those  upon  which  the  board  is  in- 
vested with  a  legislative  power,  ia 
which  cases  no  appeal  wiil  lie.  J/(m* 
n«  V.  Tlie  Board  of  Com^e  of  Put- 
nam Co 170 

.  Cities. — Stbsbt  Assessments. — Dy 
section  G5  of  the  act  for  the  incorpo- 
ration of  cities,  (Acts  Spec.  Sess. 
1865,  p.  29,)  the  cost  of  the  im- 
provement or  a  street  in  a  city  is  to 
be  assessed  upon  the  persons  own- 
ing the  lots  or  parts  of  lots  fronting 
on  the  part  of  the  street  improved; 
the  proportionate  amount  for  which 
each  person  is  liable,  to  be  accor- 
ding to  the  number  of  front  feet 
owned  by  him  thereon;  and  where 
a  lot  is  owned  in  distinct  portions 
by  two  persons,  the  one  owning  the 
east  half,  which  does  not,  and  the 
other  the  west  half,  which  docs 
front  on  the  street  improved,  the 
owner  of  the  latter  portion  is  alone 
liable  to  be  assessed;  and  the  fact 
that  the  division  of  the  lot  has  not 
been  plotted  makes  no  difference. 
The  City  of  New  Albany  et  al.  v. 
Cook  etal.. 220 

Elections. —  Reoistbt  Law.  — 
Section  23  of  the  registry  law  of 
1867,  (Acts  1807,  p.  113)  which  re- 
quires all  ticlsets  to  bo  written  or 
printed  on  "plain  white  paper, 
without  any  distinguishing  marks  or 
other  cmbeliisbmcnts  thereon,"  and 
makes  it  the  duty  of  inspectors  of 
elections  to  refuse  all  ballots  of  any 
other  description,  was  intended  to 
prevent  the  intimidation  of,  or  un- 
due influence  over  voters,  by  ena- 
abling  them  to  cast  a  ballot,  the 
character  of  which  cannot  bo  deter- 
mined from  an  inspection  of  the 
outside  thereof. — Druliner    v.  The 

State 308 

SA.KE. — This  object  is  secured  by 
requiring  all  ballots  to  be  uniform 
in  external  appearance,  and  the  law 
cannot  therefore  be  construed  to 
prohibit  a  distinguishing  mark  on 
the  inside  of  the  ticket.. Ibid. 

Mechaxic's  Lien. — By  the  act 
of  March  11,  18G7,  (Acts  1867,  p. 
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98,^  the  lien  of  a  mechanic,  or  ma- 
tenal  man,  for  work  done  or  mate- 
rial fttmiahed,  relates  to  the  time 
when  the  work  commenced,  or  the 
materials  began  to  be  fhmished,  so 
as  to  take  priority  over  a  subsequent 
conreyance  or  lien.  FUmingy,  Bun^ 
gamer  ei  al 424 

STREAMS. 

See  RiYiBS. 

STREETS. 

1.  Street  Ixprotembvts. — Mandate. 
A  petition  for  a  mandate  against  the 
members  of  the  common  council  of 
the  city  of  €heenc<utle^  alleged  that 
the  petitioner  was  a  contractor  with 
the  city  for  the  improvement  of  a  cer- 
tain street;  that  he  had  performed 
his  contract,  and  that  the  engineer 
had  submitted  his  final  estimate  of 
the  work,  which  had  been  approv- 
ed by  the  council;  that  certain  of 
the  property  holders  along  said 
street,  having  refViscd  for  more  than 
twenty  days  to  pay  the  several 
sums  assessed  against  them,  the  pe- 
titioner had  filed  with  the  council 
his  affidavit,  stating  the  fact  of  such 
refusal  and  the  amount  due  from 
each,  and  asking  that  precepts  issue 
for  the  collection  of  the  same;  that 
the  council  refused  to  issue  such 
precepts,  alleging  that  the  estimate 
of  the  engineer  was  not  correct,  and 
that  part  of  the  work  had  been  paid 
for  to  another  person. 

HeU  that  the  clburt  erred  in  sustain- 
ing a  demurrer  to  the  petition,  and 
that  dn  alternative  writ  of  mandate 
should  have  issued,  upon  return  to 
which  the  question  whether  the 
contractor  was  demanding  more 
than  was  due  him  might  have  been 
tried.     Chopin  y.  Osbom  tt  al 99 

2.  Street  AssseaiiEKTs. — Local  as- 
sessments for  street  improvements 
in  cities  arc  authorized  on  the  prin- 
ciple of  the  direct  benefits  resulting 
fh>m  the  improvements  to  those 
upon  whom  they  are  made.  The 
(^ty  of  New  Albany  ei  al,  v.  Cook  et 
al 220 

3.  Same. — Every  property  holder, 
and,  in  some  degree,  every  resident 
of  the  city,  may  be  interested  in  all 
the  improvements  of  a  city;  but 
those  owning  property  on  that  part  | 


of  a  street  to  be  improved  mn  di- 
rectly interested  in,  and  benefited 
by,  the  improvement,  whilst  the 
common  interest  is  remote;  and 
hence  it  is  deemed  just  and  equita- 
ble to  require  those  directly  bene- 
fited, and  whose  property  is  en- 
hanced in  value  by  the  improve- 
ment, to  bear  the  expense  of  making 
iw>.... ..■••....•••••..•.•••••. ....m*..«jcmo. 

4.  Same.— Statute  or  Ikcorpora- 
Tiox. —  CoNBTRUCTioE. — ^By  scction 
65  of  the  act  for  the  incorporation 
of  cities,  (Acts  special  session,  1865, 
p.  29,)  the  cost  of  the  improvement 
of  a  street  in  a  city  is  to  be  assess- 
ed upon  the  persons  awning  the 
lots  or  parts  of  lots  fronting  on  the 
part  of  the  street  improved;  the 
proportionate  amount  for  which 
each  person  is  liable,  to  be  accord- 
ing to  the  number  of  finmt  feet 
owned  by  him  thereon;  and  where 
a  lot  is  owned  in  distinct  portions 
by  two  persons,  the  one  owning  the 
east  half,  which  does  not^  and  the 
other  the  west  half,  which  does 
front  on  the  street  improved,  the 
owner  of  the  latter  portion  is  alone 
liable  to  bo  assessed;  and  the  fact 
that  the  division  of  the  lot  has  not 
been  plotted  makes  no  differ- 
ence  Ibid. 

5.  National  Road. — ^The  National 
road,  within  the  city  of  Indianapo- 
Hi,  is  a  street  of  the  city.  Paiur 
V.  Stumph^ ^ 329 

C.  Strezt  Assesskbxts. —  Ikjuvg- 
Tios. —  Estoppel. — Uj  the  provisa 
in  section  68  of  the  act  for  the  in- 
corporation of  cities,  (Acts  Special 
Session,  1865,  p.  32,)  if  the  owner 
of  property  fronting  on  a  street  of  a 
city,  for  the  improvement  of  which 
the  common  council  has  made  a 
contract,  denies  the  power  of  the 
council  to  order  the  improvement, 
he  must  test  the  question  by  in- 
junction before  the  work  is  done; 
if  ho  does  not  do  so,  but  acquiesces 
in  the  action  of  the  council,  he  is 
estopped  from  g(Ang  behind  the  ma- 
king of  the  contract ^Ibid. 

7.  Saicb. — Repeal. — Remedy. — The 
repeal  of  the  law  under  whidi  the 
contract  for  a  street  improvement  is 
made,  after  the  work  has  been 
done  and  tho  precept  ordering  the 
sale  of  the  property  issued,  does  not 
take  away  the  remedy  of  the  con- 
tractor.    His  claim  ia  merged  in 
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vhat  is  eqniTftlent  to  a  judgment 
and  execution  leyied  upon  the 
property,  and  b  a  vested  right 
which  the  legislature  cannot  take 
away  from  him;  but  if  this  were 
not  the  case,  the  rights  of  the  con- 
tractor are  sared  by  section  90  of 
the  act  for  the  incorporation  of 
cities,  (Acts  Special  Session,  1865, 
p.  39,)  which  contains  the  repeal- 
ing clause Ibid. 

8.  Sjlms. — The  mode  of  estimating 
the  cost  of  improTing  the  streets 
and  alleys  of  a  city,  and  creating  a 
liability  therefor,  and  the  extent  of 
such  liability,  as  established  in  sec- 
tion 66  of  the  act  for  the  incorpora- 
tion of  cities,  <Act3  Special  Session, 
1865,  p.  30,)  13  constitutional  and 
▼alid Ibid. 

SUBSTITUTES. 

See  Bounties. 

SUPPLEMBNTAL  COMPLAINT. 

When  New  Summone  neceeeary.    See 

Pbactick,  20,  29. 
Leave  neeetsary  to  the  Filing  qf.    See 

Pbacticb,  30. 

SURETY. 

1.  Pleading. — Subettship. — That  a 
defendant  is  a  surety  upon  a  note  or 
bill  is  no  defense  to  the  action,  and 
should  not  delay  the  plaintiff's  pro- 
ceedings. The  issue  made  by  an 
ayerment  of  this  fact  is  between  the 
surety  and  his  principal.  Smith  Jr. 
The  Muncie  National  Bank 158 

2.  DiscHABGS  OF. — Au  affirmative  act 
of  the  creditor,  whereby  any  indem- 
nity of  which  the  surety  might  avail 
himself  is  put  out  of  his  reach,  oper- 
ates as  a  discharge  of  the  surety  pro 
tanio.  Philbrooke  v.  McEwen  et 
al 347 

3.  Same. — But  a  surety  is  not  dis- 
charged from  his  liability  by  the 
mere  passive  negligence  of  the  cred- 
itor, where]t)y  anoUier  sufficient  se- 
curity, held  by  such  creditor  upon 
the  property  of  the  principal  debtor, 
becomes  unavailable  or  worth- 
less  Ibid. 

4.     SnBETTBHIP.'PBOCEBDINGS  TO  TBT. 

In  a  suit  against  one  of  two  mak- 
ers of  a  joint  and  several  promissory 
note,  the  fiict  that  the  defendant 


sued  is  surety  for  the  other  promisor 
is  no  defense  to  the  action,  nor  can 
the  proceedings  of  the  plaintiff  be 
delayed  by  a  cross-complaint  to 
bring  in  the  alleged  principal.  Such 
a  pleading  should  be  rejected.    CaU 

lahan  v.  MitcheU 418 

5.  NoTiCB  TO  Sub.— The  following 
notice,  sent  by  telegraph  to  tho 
holder  of  a  note,  by  one  who  was 
surety  on  the  note,  was  held  not  to 
be  sufficient,  under  the  statute,  to 
require  the  holder  to  sue,  viz:  * 'Ex- 
press A's  note  to  Esquire  Bennett  for 
collection,  to-day.  Don't  fail." 
Kannfman  v.  WiUon^ .«•— 504 

T. 

TAXES. 

For     Improvement    of  Streets.     See 

Stbbets. 
Paid  by  Tenant^  good  set  off  in  euit  /or 

use  and  Occupation,    See  Sbt  Off. 

1.  Unifobm. — The  decision  in  Bright 
V.  McCuUough,  27  Ind.  223,  that  the 
constitutional  requirement  in  sec.  1, 
art.  10,  of  the  constitution  is  fulfilled 
when  the  rate  of  assessment  of  tax- 
ation is  uniform  and  equal  through- 
out the  locality  where  it  is  imposed, 
approved.    Palmer  v.  Stumph...329 

2.  Sales  fob  Taxes. — ^A  complaint 
to  recover  back  money  paid  for  the 
purchase  of  real  estate  on  a  sale  by 
a  city  for  delinquent  taxes,  on  the 
ground  that  the  property  sold  was 
used  as  an  institution  of  learning, 
and  not  subject  to  taxation,  was  held 
to  be  bad,  because  it  did  not  show 
that  at  the  time  the  taxes  were  levied 
the  property  was  so  used.  The  City 
of  IndiamapoUs  v.  Langsdale..„..AA^ 

3.  Same. — In  the  absence  of  fraud, 
accident,  or  mistake,  money  paid  by 
a  purchaser  of  real  estate  on  a  sale 
for  city  taxes  cannot  be  recovered 
back Ibid. 

4.  Injunction. — Complaint  to  restrain 
by  injunction  the  collection  of  taxes 
on  personal  property,  on  the  ground 
that,  the  sworn  statement  of  the 
plaintiff  as  to  the  amount  of  his 
personal  property  having  been  re- 
ceived without  objection,  the  city 
council  afterwards,  without  notice, 
or  any  evidence,  had  increased  the 
assessment,  &c.  There  was  no  aver- 
ment that  the  assessment  was  in  U^ 
too  large. 
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Eeldf  that  the  complftintdlduot  make 
a  case  for  an  injunction.  MuateU 
man  v.  The  City  cf  Log€m9part„b33 

5.  CuBATiYB  Statute. — ^If  the  assess- 
ment of  city  taxes  upon  real  estate 
for  the  year  1866,  upon  the  basis  of 
the  appraisement  made  in  that  year, 
and  the  failure  of  the  assessor  to  re- 
turn his  lists  within  the  time  allowed 
by  law,  were  irregularities  which 
would  otherwise  have  rendered  the 
tas  Inyalid,  the  irregularities  were 
cured  by  the  act  of  1867,  (Acts  1867, 
p.  76) Ibid. 

TENANTS  IN  COMMON. 

1.  Lease. — Payment. — A  lease  from 
one  tenant  in  common,  who  is  in 
possession  of  the  land,  and  payment 
of  the  rent  to  him,  may  be  pleaded 
in  bar  of  an  action  for  use  and  oc- 
cupation by  the  other  tenants  in 
common.  Grossman  v.  Lauber  et 
al 618 

2.  Same. — ^Payment  to  one  tenant  in 
common  for  the  use  and  occupation 
of  the  land,  and  for  waste  commit- 
ted thereon,  is  a  good  defense  to  an 
action  by  the  other  tenants  for  such 
use  and  occupation  and  waste../it(/. 

3.  Tenants  in  Dowee. — ^A  tenant  in 
dower,  not  having  her  dower  inter- 
est in  the  land  assigned  to  her,  is 
not  a  tenant  in  common  with  the 
children  of  the  deceased  owner  of 
the  land Ibid. 

TOWNS. 

See  Cities. 

Teustbes. — ^Bioht  to  Office. — To  a 
suit  by  a  town  to  recover  the  license 
fee  required  by  a  town  ordinance  to 
be  paid  by  retailers  of  liquor,  it  was 
answered  that  the  election  at  which 
the  trustees  who  passed  the  ordi- 
nance were  elected,  was  not  conduc- 
ted by  the  then  trustees,  as  inspec- 
tors, but  by  disqualified  persons,  &c. 

Hdd^  that  the  answer  was  bad,  as  the 
question  of  the  right  of  the  trustees 
to  exercise  their  office  could  not  be 
questioned  collaterally,  and  the  an- 
swer did  not  negative  the  fact  that 
they  were  trustees  de  facto.  Red" 
detiY.  The  Town  of  Chvinffion^AlS 


TOWNSHIP  TRUSTEB. 

JSmployment  of  Physician  5y,  io  attend 
the  Poor,    See  Pook. 


Annual  Report  af^  eofuhuioe  t 
amount  of  money  in  hie  hands. 
Office  and  Officebs,  3. 

TRESPASS. 


r  19 

See 


Injttnction« — An  injunction  will  not  be 
granted  to  restrain  the  oommission 
of  an  act  which  is  a  simple  trespass^ 
when  full  compensation  in  damages 
can  bo  made  to  the  party  aggrieved. 
The  Indianc^oUs  RoUiny  MiU  Co.  r. . 
The  dly^  IndianapoUe.. 245 

TRUSTEE  OP  EXPRESS  TRUST. 

Recovery  by.  See  Ybxdob  and  Pub- 
CHASEB,  18. 

TRUSTS. 

Deedqf.  See  Vendor  and  Ptbchasbb,  & 

Parol  ayreement  that  deed  shall  operate 
as  amortyaye,  not  void  as  aparol  trust 
See  MoBTOAGEy  11. 

V. 

USB  AND  OCCUPATION. 

See  Set  Off. 

USURY. 

1.  Bill  of  Exchange. —  Place  of 
Payment. — ^To  an  action  upon  a  bill 
of  exchange,  drawn  in  this  State 
and  payable  in  Ohio,  the  acceptor 
answered  that  ho  had  accepted  the 
bill  for  the  accommodation  of  the 
drawer;  that  the  bill  was  usurious^ 
under  the  laws  of  Indiana^  and  was 

*  made  payable  in  Ohio,  to  evade  the 
statutes  of  Indiana  and  to  defiand 
the  defendant. 

Meldf  that  the  allegation  of  fhuid 
could  have  no  force,  as  the  acccept- 
anco  was  of  a  bill  for  a  sum  fixed. 

ffeldf  also,  that  as,  so  fiir  as  appeared 
by  the  pleadings,  the  bill  was  drawn 
in  good  faith,  and  with  the  inten- 
tion that  the  contract  should  bo 
performed  in  Ohio,  the  intention  to 
secure  the  geater  rate  of  interest 
allowed  in  that  state  did  not  make 
the  bill  usurious. 

Held^  also,  that  as  no  statute  of  Ohio 
was  pleaded,  the  court  must  presume 
that  the  common  law  prevails  in 
that  state,  and  that  the  rate  of  inter- 
est on  money  is  not  limited.  &mth 
V.  The  Munde  National  J7afiJt....l58 

2.  Plea  of  Ububt. — ^No  greater  eer- 
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tainty  or  strictness  is  required  in  a 
plea  of  usory  than  in  any  other  de- 
fense  Ibid. 

3.  Statute  Construed. — ^Where  a 
note  was  executed  i{L  1861,  in  the 
face  of  which  nsurions  interest  was 
included,  and  afterwards  payments 
of  usurious  Interest  were  made  there- 
on, in  1865  and  1866,  and  suit  was 
brought  on  the  note  after  the  act  of 
1867,  regulating  interest, (Acts  1867, 
p.  151,)  was  passed  and  went  into 
force. 

ffeU  that  the  case  as  to  the  question 
of  usurious  interest  was  governed 
by  the  act  of  1867. 

Jleld,  also,  that  the  payments  of  usur- 
ious interest  in  1865  and  1866  should 
be  taken  into  consideration,  for  the 
purpose  of  ascertaining  whether  in 
fact  the  interest  paid  exceeded  the 
rate  of  ten  per  cent,  per  annum,  the 
limit  fixed  by  the  act  of  1867,  and 
if  it  did,  that  the  excess  over  that 
•  rate  was  usurious  and  might  be  re- 
couped, notwithstanding  the  act  of 
1865,  which  forbade  the  recovery  of 
money  voluntarily  paid  as  usurious 
interest.    Sathbum  v.  Wheeler ..601 

V. 

VARIANCE. 

See  Practice,  41. 

VENDOR  AND  PURCHASER. 

See  Deed.    Sheriff's  Sale. 

1,  Pleading. — Failure  of  Title. — 
To  an  action  by  an  assignee  to  fore- 
close a  mortgage,  the  defendant 
answered  that  the  note  secured  by 
the  mortgage  was  given  in  part 
consideration  of  the  land  described 
in  the  mortgage,  which  was  con- 
veyed by  plaintiff's  assignor  to  de- 
fendant by  warranty  deed,  and  that 
the  grantor  did  not  then  have  any 
title  thereto,  &c. 

Heldj  that  the  answer  was  bad,  as  its 
allegations  might  be  true  and  the 
defendant  yet  have  a  good  title  to 
the  land  under  the  deed,  ffume  et 
al.r.  Dessar .112 

2.  Fraudulent  Convey  ance. — Where 
it  is  sought  to  subject  lands  Araudn- 
Icntly  conveyed  to  the  payment  of 
debts,  it  is  not  sufficient  that 
fraud  on  the  part  of  the  grantor 
should  be  proved,  but  it  must  also 
appear  that  the  grantee  had  notice 


of  the  firandulent  intent    Bunnd  et 
al.Y.  Whitherow 123 

3.  Pbicb  of  Land. — Failure  of  Con- 
sideration.— To  a  suit  upon  a  prom- 
issory note,  the  defendant  answered 
that  the  note  was  given  for  the 
purchase  money  of  a  tract  of  land 
conveyed  to  defendant,  at  the  in- 
stance of  the  payee  of  the  note,  by 
a  person  who  was  wholly  insolv- 
ent; that  the  payee  had  agreed  to 
pay  off  a  mortgage  upon  the  premi- 
ses, of  an  amount  greater  than  the 
note  sued  upon,  which  he  had  failed  to 
do,  and  defendant  had  been  com- 
pelled to  pay  it. 

ffeldf  that  the  answer  showed  a  failure 
of  the  consideration  of  the  note. 
Miller  v.  Oibbe ! 228 

4.  Construction  of  Contract.-^ 
Condition  Precedent.— Suit  upon 
a  note  given  in  part  payment  for 
two  tracts  of  land  which  the  plain- 
tiff had  agreed  to  sell  and  convey 
to  the  defendant,  by  an  entire  con- 
tract, for  a  stipulated  sum,  payable 
in  installments.  The  plaintiff  con- 
veyed one  of  the  tracts  to  the  de- 
fendant, and  promised  to  convey  the 
other  as  soon  thereafter  as  the  prop- 
er survey  thereof  could  be  made,  and 
delivered  possession  of  both  tracts  to 
the  defendant,  who  still  continued  in 
possession.  The  plaintiff  afterwards 
failed  to  procure  the  survey  to  be 
made,  and  before  commencing  the 
suit  on  the  note,  repudiated  the  con- 
tract as  to  the  tract  unconveyed,  and 
commenced  an  action  to  recover 
the  possession  thereof,  although  the 
defendant  was  ready  and  offered  to 
comply  with  the  contract  on  his 
part.  Thereupon,  the  defendant  de- 
manded a  rescission  of  the  entire 
contract,  and  tendered  to  the  plain- 
tiff a  deed  rcconveying  to  him  the 
tract  conveyed,  and  offered  to  ac- 
count for  the  rents  and  profits  of 
both  tracts;  but  tt)e  plaintiff  refhsed 
to  rescind  the  contract  as  to  the 
tract  conveyed.  The  note  sued  on  , 
did  not  become  due  for  nearly  six 
months  after  the  date  of  the  con-V 
tract. 

SelcL,  that  if  the  case  was  not  one  in 
which  a  rescission  of  the  contract 
was  proper,  the  execution  of  the 
deed  for  the  tract  unconveyed  was 
a  condition  precedent  to  the  pay- 
ment of  the  note;  which,  not  hav- 
ing been  performed  by  the  plaintiff, 
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the  suit  on  the  note  coold  not  be 
maintained.    Stewartr,  Ludwiek230 
6.    Deed   op   Tbd8t. — Construction. 
A  conveyed  certain  lands  to  B,  in 
trust,  fiiBt,  that  all  the  rents  and 
profits  thereof  should  be  used  and 
enjoyed  by  A  during  her  natural 
life,  as  fully  as  if  she  had  not  con* 
Tcycd  the  same  to  B.    Second,  that 
if  she,  A,  at  her  death,  should  leave 
any  heirs  of  her  body  begotten,  the 
lands  were  to  go  to  them  jointly,  in 
fee  simple.    But  if  all  the  heirs  of 
her  body,  living  at  her  death,  should 
die  before  arriving  at  the  age  of 
twenty-one  yean,  then  said  lands 
should  go  to  certain  persons  who 
were  named  in  the  deed,  if  they 
were  living  at  her  death,  and  if  any 
of  them  should  be  d«ad  at  the  time 
of  her  decease,  the  share  or  shares 
of  such  to  go  to  their  heirs  at  law. 
A  was  not  the  owner  of  the  entirety 
of  the  lands  described  in  the  deed 
at  the  date  of  its  execution,  but  af- 
ter its  execution,  and  prior  to  her 
death,  she  acquired  the  full  title  to 
them,  and  died  without  having  had 
living  issue,  but  leaving  surviving 
her  the  ceituis  que  trust  named  in 
the  deed. 
Ilelfij  that  the  cettuii  que  truaty  in  the 
deed  named,  were  entitled,  under 
the  provisions  thereof,  to  the  portion 
of  the  land  owned  by   A  at  the 
time  of  its  execution,  but  not  to  the 
benefit  of  the  interest  in  the  lands 
acquired  after  its  execution.     ^- 
.  bertf  TrtutMy  j'c,  et  al,  v.  8chultM.242 
6.     MoATGAOB. —  Innocent    Pubcha- 
8EB. — Suit   by  A  and    B    against 
G,  D  and  E,  alleging  these  fkcts: 
That  G,   being  indebted  to  A,   B 
and  E,  respectively,  in  sums  named, 
evidenced     by    promissory    notes, 
and    being  then  the    owner  of  a 
tract    of  land    described,   and   in 
failing  circumstances,  was  desirous 
*  of  securing  all  of  said  claims;   that 
to  that  end,  and  for  the  purpose  of 
avoiding  the  expense  of  making  sep- 
arate mortgages,  G  executed  to  E  a 
mortgage  upon  said  land,  express- 
ing a  considcratioijL  sufficient  to  cov- 
er all  of  said  debts;  that  by  an  ex- 
press agreement  between  A,  B,  G 
and  E,  the  said  notes  held  by  A 
and  B  were  to  be  secured  by  the 
mortgage,  together  with  that  held 
by  E;  that  it  was  agreed  that  G 
should  execute  his  notes  to  E  for  the 


amounts  duo  A  and  B,  and  that  B 
should  execute  to  A  and  B  his  notes 
for  like  amounts;  that  the  plaintiflii 
are  ignorant  whether  G  did  execute 
his  notes  to  E,  but  that  E  re ftises  to  ex- 
ecute his  notes  to  the  plaintiift;  that  G 
became  insolvent  and  left  ^e  State, 
and  that  afterwards  D,  the  wife  of 
G,  in  a  suit  for  divorce,  recovered  a 
ju(^gment  for  alimony,  and  purchased 
the  mortgaged  premises  upon  execu- 
tion, and  that  E,  having  foecn  fully 
paid  his  debt,  for  the  purpose  of  de- 
frauding the  plaintifb,  has  surren- 
dered the  mortgage  and  reftises  tg 
pay  them.    The  relief  asked  was  a 
foreclosure  of  the  mortgage.     The 
mortgage    described  several  notes 
payable  to  E,  but  there  was  nothing 
on  the  fiue  of  it  to  AowUbmi  ^m 
plainti£Es  had  any  interest  in  it.  Af- 
ter the  purchase  of  the  lands  by  D 
on  her  execution,  she  paid  S  the 
amount  claimed  by  him  under  the 
mortgage  and  took  it  up. 
ffeld,  that  the  mortgage,  as  described 
in  the  complaint,  was  not  an  assign- 
ment for  the  benefit  of  creditors, 
within  the  meaning  of  the  statute 
upon  that  subject. 
Held,  also,  that  as  S  wss  only  liable 
to  the  plaintiff^  upon  condition  that 
G  executed  to  him  his  notes  for  like 
amounts,  the  complaint  was  bad  for 
the  want  of  an  averment  that  this 
had  been  done. 
Heldf  also,  that  if  D  purchased  the  land 
in  good  fkith,  and  afterwards  bought 
in  the  mortg^e,  without  any  notice 
of  the  claim  of  the  plaintii&,  she  is 
entitled  to  protection  against  that 
claim.     Collins  et  dL  v.  Kemp  et 

al 281 

7.  Vendor's  Lien. — A,  as  the  as- 
signee of  B,  recovered  a  judgment 
against  G  upon  a  promissory  note. 
Afterwards,  D  recovered  a  judgment 
against  G,  and  executions  upon  both 
judgments  came  to  the  hands  of  the 
sheriff,  who  sold  certain  real  estate  of 
G  thereon  to  D,  and  applied  the  pro- 
ceeds of  the  sale  to  the  payment  of 
A's  debt,  and  the  residue  upon  the 
judgment  of  D.  B  afterwards  re- 
covered a  judgment  against  G  upon 
anqther  note,  and  upon  an  execution 
issued  thereon  sold  the  same  lands. 
Suit  by  B  against  D,  alleging  that 
the  note  upon  which  he  had  recov- 
ered judgment  was  given  for  a  part 
of  the  purchase  money  of  the  said 
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land,  before  that  time  sold  by  him 
to  C;  that  before  the  porchase 
thereof  by  D  at  the  first  sale  by  the 
sheriff,  he  was  notified  by  B  that  he 
held  other  notes  against  0,  given 
for  purchase  money,  and  that  he 
intended  to  hold  a  vendor's  lien 
on  the  land.  Prayer,  that  the  over- 
pins  of  the  first  sale  be  applied  on 
plaintiff's  judgment,  and  that  the 
sale  to  D  be  set  aside,  Ac. 
Heldy  that  it  could  not  bo  determined 
from  the  complaint  whether  B  had 
a  vendor's  lien  on  the  land,  and  that 
the  facts  alleged  were  not  sufficient 
to  impeach  D's  title  to  the  land. 
Rohertion  v.  Smih  etal ..313 

8.  Specific  Perfobmaxck. — IIusdaxd 
AND  Wife.— 'In  an  action  to  enforce 
a  contract  for  the  conveyance  of 
land,  against  a  husband  and  wife 
and  fheir  xendee,  who  was  charged 
with  notice  of  the  plaintiff's  eqnity, 
it  was  held'  that  a  recovery  by  the 
plaintiff  did  not  annul  the  deed  of 
the  husband  and  wife  to  the  purcha- 
ser with  notice,  but  transferred  the 
legal  title  from  him  to  the  holder  of 
the  prior  equity,  and  that  the  wife 
was  estopped  by  her  deed.  Farley 
el  al,  V.  £Uer , 322 

9.  Failues  of  Title.-^Pleadinq. — 
Suit  upon  a  promissory  note,  which 
recited  that  it  was  given  for  the 
price  of  certain  land  conveyed  by 
plaintiff  to  defendant.  Answer, 
that  the  note  was  given  for  the 
price  of  certain  lands,  to  which  the 
plaintiff  falsely  and  fraudulently 
represented  he  had  a  good  title, 
wherefore  the  consideration  had 
wholly  failed. 

Held,  that  the  answer  was  bad,  on  de- 
murrer.   MeClerkin  v.  iSufton....407 

10.  Taxes. —  Covbsant. —  A  parol 
agreement  by  the  vendee  to  pay 
taxes  which  are  a  lien  upon  the 
land,  as  a  part  of  the  consideration 
of  the  conveyance,  is  a  good  de- 
fense to  an  action  on  the  covenants 
of  the  deed.    Fitter  r.  Fiiier...  ..468 

11.  Deed. — Cosstbcction  of. — ^At  the 
conclusion  of  a  deed  which  would 
otherwise  have  passed  a  fee  simple 
to  the  grantee,  this  clause  was  in- 
serted :  ^'  N.  B.  Now  the  foregoing 
deed  of  conveyance  is  and  forever 
shall  be  with  this  express  condition, 
that  the  foregoing  described  parcel 
of  land  shall,  at  the  death  of  said  A, 
(the  grantee,)  be  forever  thereafter 


in  B  and  0,  and  they,  the  said  B 
and  0,  are  the  only  heirs  contem- 
plated or  included  in  the  foregoing 
deed  of  conveyance." 

Ueldj  that  the  deed  gave  only  a  life 
estate  to  A,  with  the  remainder  in 
fee  to  B  and  C. 

neld^  also,  that  the  rule  in  ShAtUtfa 
case  did  not  apply.  Prior  et  al.  v. 
Qtiaekenbtuh 475 

12.  Gaowixo  CROPS. — As  between  ven- 
dor and  purchaser,  the  crops  grow- 
ing upon  the  land  at  the  time  of  the 
conveyance  go  with  the  land  to  the 
purchaser.  Heamlon  v.  J9isatn7oii.509 

13.  Same — Rbssrvatiox. — ^Wliere,  at 
the  time  of  the  purchase,  the  grow- 
ing corps  are  reserved  by  the  ven- 
dor, as  a  part  of  the  consideration 
of  the  sale,  the  agreement,  th&ugh 
by  parol,  is  valid.  The  agieemeat 
only  affects  the  consideration  of  the 
deed,  which  may  always  be  proved 
or  explained  by  parol  proof...  ../&t</. 

14.  Same. — Statute  of  Frauds. — In 
such  cose,  the  execution  of  the  deed 
is  a  performance  of  the  contract  on 
the  part  of  the  vendor,  and  so  the 
agreement  is  not  within  the  statute 
of  frauds Ibid. 

15.  Same. — ^Where  the  purchaser  has 
permitted  the  vendor,  under  such  a 
parol  reservation,  to  harvest  and  re- 
move the  crops,  the  contract  is  exe- 
cuted, and  the  purchaser  cannot  set 
off  the  value  of  the  crop  against  a 
suit  by  the  vendor.. Ibid. 

16.  Survey- MoKuxENTS.- Monuments 
fixed  at  the  time,  if  mentioned  in 
t];ie  deed,  or  other  writing,  will  con- 
trol distances.  Hedge  et  al.  v.  jSiom 
et.  al 674 

17.  Defective  Title. — Pleading. — 
Suit  by  A  against  B  upon  a  promis- 
sory note,  and  a  mortgage  securing 
the  same.  Answer,  that  the  note 
was  given  for  a  part  of  the  price  of 
the  land  described  in  the  mortgage, 
purchased  by  B  o^C ;  that  the  note 
and  mortgage  were  given  to  0,  and 
that  B  did  not  know  that  A's  name 
was  inserted  therein  as  payee  and 
mortgagee;  that  G  had  at  the  time 
only  a  tax  title  to  the  land,  and 
agreed  in  writing,  in  addition  to  the 
deed  executed  by  him,  to  procure 
and  deliver  a  quit  claim  deed  from 
D,  the  real  owner,  who  had  agreed 
to  convey  to  C;  that  G  had  fkiled 
to  procure  the  promised  deed  from 
D,  and  that  the  title  so  to  be  con* 


684 


INDEX. 


J 


Tejed  was  of  greater  value  than  the 
note  sued  on,  ic. 

Heldy  that  the  defendant  was  estopped 
to  deny  that  the  notes  wei%  made 
to  A. 

Held,  also,  that  in  the  absence  of  any 
deyice  to  put  him  off  his  guard,  a 
party  who,  haying  the  capacity  to 
read  an  Instrument,  signs  it  with- 
out reading,  places  himself  beyond 
legal  relief. 

Held^  also,  that  the  answer  was  bad 
because  it  professed  to  answer  the 
whole  complaint,  while  the  facts,  if 
a  bar  to  a  personal  judgment  upon 
the  note,  constituted  no  defense  to 
a  foreclosure  of  the  mortgage. 

Beldy  also,  that  as  the  answer  did  not 
deny  that  possession  followed  the 
deed  of  C,  it  must  be  so  construed 
against  the  pleader,  and  as  the  writ- 
ing which  accompanied  the  deed  op- 
erated as  an  assignment  of  an  equi- 
table right  to  enforce  a  conyeyance 
fi'om  D,  B  was  secure  in  his  posses- 
sion. 

Held^  also,  that  as  there  was  no  aver- 
ment that  A  had  any  notice  of  the 
facts  pleaded,  the  answer  was  no 
bar  to  the  suit.    Rogen  y.  Place.h*l^ 

18.  Shbbiff's  Sali. — ^Evidence. — Suit 
by  A  and  others  against  B  and  oth- 
ers to  recover  the  possession  of  real 
estate.  The  complaint  alleged  title 
in  A,  for  himself,  and  as  trustee  for 
his  co-plaintiffs.  The  title  of  the 
plaintiffb  was  derived  through  a 
sheriff's  sale  upon  a  decree  in  favor 
of  0,  against  D  and  E,  for  a  balance 
of  purchase  money,  C  having  before 
that  time  sold  the  land  by  title  bond 
to  D  and  E.  After  the  decree  was 
taken,  B  became  replevin  bail,  and 
before  sale  A  took  an  assignment  of 
the  decree,  and  became  the  purchas- 
er at  the  sheriff's  sale.  On  the  trial, 
the  defendatit  offered  to  prove  an 
assignment  of  the  title  bond  to  B, 
before  decree,  and  notice  thereof  to 
A,  but  the  evidence  was  rejected. 

Heldj  that  the  evidence  should  have 
been  admitted. 
\,  Held^  also,  that  by  becoming  replevin 
bail  upon  the  decree,  B  did  not  sub- 
ject his  equitable  title  in  the  premi- 
ses to  sale  upon  the  decree. 
\i  neld^  also,  that  as  A  sued  as  the  trustee 
of  an  express  trust,  a  recovery  by 
him  would  be  of  all  the  property,  and 
that  an  instruction  that  the  finding 
most  be  for  all  the  plaintiff^  or  for 


the  defendants,  was  properly  relbsed. 
Adler  et  at.  v.  SeweU  ttal 598 

VENIBE  DB  NOVO. 

Defective  Ybbdict. — Separation  of 
Jury. — By  agreement  of  counsel 
and  the  order  of  the  court,  in  an  ac- 
tion for  goods  sold,  the  jury  were 
directed,  when  they  should  agree 
upon  a  verdict,  to  seal  it  up  and 
hand  it  to  the  clerk.  This  was 
done,  and  the  jurors  separated  to 
their  homes.  When  the  court  again 
convened,  the  verdict  was  produced 
by  the  clerk  and  foupd  to  be  in 
these  words:  "The  jury  find  for 
the  plaintiff.  A.  B.,  Foreman.'' 
After  a  motion  for  a  venire  de 
novo  had  been  overruled,  the  court 
caused  the  jurors  to  be  re-assem- 
bled, and  the  verdict  was  corrected. 

ITeld^  that  when  the  jurors  separated, 
their  duties,  as  such,  ceased,  and 
could  not  be  resumed  again. 

ffeld,  also,  that  a  venire  de  novo  should 
have  been  awarded.  Trout  et  oL  v. 
We9t  etal 51 

VENUE. 

1.  Change  of.-Appbabavce. — Where 
the  court  has  jurisdiction  of  the  sub- 
ject matter  of  the  action,  an  ap- 
pearance to  the  action  in  the  court 
to  which  a  change .  of  venue  has 
been  taken,  by  a  motion  to  publish 
depositions,  is  a  waiver  of  any  ob- 
jection to  the  venue.  Street  v. 
Chapman 142 

2.  Change  of. — Rules  of  Court. — 
A  rule  of  court  requiring  applies^ 
tions  for  a  change  of  venue  to  be 
made  at  least  one  day  prior  to  the 
day  on  which  the  cause  is  set  for 
trial,  is  valid.  Such  a  rule  would 
not  extend  to  a  case  where  the  aflS- 
davit  alleged  prejudice  on  the  part 
of  the  judge,  and  that  the  fact  was 
not  known  in  time  to  comply  with 
the  rule.  (xoUoway  v.  The  StaieA42 

VERDICT. 

1.  Dollar  Ma'rk. — ^A  verdict  giving 
the  amount  in  figures,  with  the  sign 
$  prefixed,  is  sufficient.  Ilall  et  al. 
V.  King 205 

2.  Correction  of. — Where  the  ver- 
dict returned  by  a  jury  is  not  in 
proper  form,  it  is  the  duty  of  the 
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court  to  see  that  it  is  pat  in  form. 
ffarriton  t.  Jaqueis  ei  al 208 

3.  SuBPLUSAOi. — In  an  action  to  re- 
coTer  monej  alleged  to  have  been 
obtained  by  fraud,  the  jury  return- 
ed the  following  verdict:  "We,  the 
jury,  find  for  the  plaintiff,  and  as- 
sess his  damages  at  $2  75.  The  jury, 
in  their  verdict,  decline  to  impute 
improper  motives  to  the  defendants, 
in  the  matter  in  controversy." 

J7e^  that  the  last  sentence  did  not 
vitiate  the  verdict.  Dunhp  ti  al.  v. 
Eayden,^ 303 

W. 

WARRANTY. 

Damagu  on  breach  of.  See  Damaobs,  2. 

WATER  COURSE. 

See  Riviaa. 

WATER  CRAFT. 

Proceedinge  to  enforce  Uent  againtU  See 
Adxzbaltt. 

WHARF. 

See  RiVBBS. 

WILLS. 

1.  CoNTiST  OF. — In  a  suit  ta  contest 
the  validity  of  a  will,  upon  the 
ground  that  the  testator,  when  he 
executed  it,  was  not  of  sound  mind, 
the  instrument  itself  though  ad- 
mitted to  probate,  may  be  received 
in  evidence  without  the  probate. 
Curry  ei  al,  v.  Bratney 195 

2.  Samb. — A  suit  to  tM>nte3t  a  will 
lies,  under  the  statute,  as  well  after 
as  before  the  instrument  is  admitted 
to  probate ,.Rid. 

3.  Sake. — A  successAil  contest  of  a 
will  revokes  the  probate,  where  it 
has  been  granted,  and  prevents  it 
where  it  has  not Ibid. 

4.      SUSPEKSIOir      07      OWMBBSUIP      OF 

Pbopsbtt. — A,  by  her  will,  directed 
that  all  of  her  property  be  convert- 
ed into  money,  and  then  divided 
Into  seven  equal  parts,  four  of  which 
were  given  to  the  "heirs"  of  her 
four  children.  The  will  directed 
the  money  to  be  put  at  interest  and 
pAid  to  the  heirs  as  they  should 


severally  arrive  at  the  sgc  of  twen- 
ty-one years.  The  children  of  the 
testator  were  all  living  at  her  death, 
and  the  c^ndchildrcn  were  all  mi- 
nors. One  grandchild  was  bom  af- 
ter the  death  of  the  testator. 

Heldj  that  the  bequests  were  valid, 
and  not  in  conflict  with  the  provis- 
ions of  the  statute  concerning  the 
suspension  of  the  ownership  of  per- 
sonal property.  2  G.  &  H.  482. 
The  estate  Tested  upon  the  death  of 
the  testatrix. 

Held,  also,  that  if  grandchildren  bom 
after  the  death  of  the  testatrix  can 
claim  under  the  will,  the  distribu- 
tion as  to  them  must  take  place 
when  the  youngest  grandchild  liv- 
ing at  the  death  of  t^e  testatrix  ar- 
rives at  twenty-one  years  of  age. 
JDyeon  ei  aU  v.  Repp  etal 482 

WITNESS. 

See  EviDBNCB. 

1.  HusBAVD  AND  WiFB. — ^A  husbaud 
cannot  be  requircd*to  testify  against 
his  wife.    Kyle  ei  al.  v.  Frost..,3B2 

2.  Sake. — A  husband  and  wife  joint- 
ly sued  are  each  competent  to  testi- 
fy in  their  own  behalf,  but  not  for 
or  against  each  other.     Alhaugh  el 

al,  V.  Jamee 398 

And  Lowe  et  al.  v.  Hughes  ei  aZ..399 

3.  Bastardy. — A  married  woman  is 
a  competent  witness  in  a  prosecu- 
tion for  bastardy  on  her  relation. 
Dean  v.  The  State  ex  reL  Marru 
eal 483 

4.  Pbivilbob  OF. — A  witness  is  not 
bound  to  give  testimony  which  may 
tend  to  show  that  he  has  been  guil- 
ty of  a  crime.  Ho  cannot  bo  re- 
quired to  disclose  a  single  link  in 
the  chain  of  evidence  which  would 
be  necessary  to  convict  him.  Ford 
V.  The  StaU  ex  rel.  Hilton 541 

5.  Sake. — Bastardy. — Where  a  wit- 
ness called  by  the  defendant  in  a  pros- 
ecution for  bastardy,  declines  to  an- 
swer whether  he  has  had  intercourse 
with  the  relatrix,  on  the  ground 
that  his  answer  would  tend  to  crim- 
inate himself,  the  court  cannot  com- 
pel an  answer,  nor  can  the  witness 
be  required  to  answer  questions  tend- 
ing to  show  that  the  intercourse,  if 
any,  was  not  under  such  circumstan- 
ces as  would  constitute  a  crime  un- 
der the  statute Ibid, 
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6.  Si.]n. — Bat  after  the  witness 
claims  his  priTilege,  the  defendant 
may  show  hy  other  witnesses  that 
the  circamstances  were  such  tliat 
the  act  of  intercourse  would  not 
have  been  criminal,  and  when  it  is 
thus  made  clear  that  the  right  to  be 
silent  does  not  ezist^  the  witness 


may  J^o^ca^pelTed  to  answer ...iUdL 
Y.  Hcs&iw  AXD  Win. — Where  hus- 
band and  wilb  are  joined  in  an  ao> 
tion,  each  is  a  competent  witness  in 
his  or  her  own  behalf  bnt  the  evi- 
dence of  one  cannot  be  considered 
in  determining  the  issnes  as  to  the 
other.     Oram  r.  Buehonan  ei  al.670 
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